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V.  MARK  WALSER  and  FRANK  MARGRAVE, 
Appellants. 

[187Pac.509;  189Pac.675] 

1.  Clebks  of  Courts  —  Relative  to  Fees,  Held  There  Was  No 
"Special  Proceeding"  in  Supreme  Court. 

Within  Stats.  1917,  c.  26,  providing  that  when  an  appeal  Is 
taken  to  the  supreme  court,  or  when  any  special  proceeding  is 
brought  therein,  the  party  appealing  or  bringing  such  proceed- 
ing shall  pay  the  clerk  $25,  which  shall  be  in  full  for  all  the 
clerk's  fees,  there  is  no  special  proceeding,  but  only  an  appeal, 
though  before  the  filing  with  the  clerk  of  the  transcript  of 
the  record  on  appeal  from  denial  of  change  of  venue,  but 
within  the  thirty  days  from  the  perfecting  of  the  appeal 
allowed  by  supreme  court  rule  2  for  such  filing,  respondents 
under  rule  23  gave  and  filed  notice  that  they  would  call  up 
the  appeal  for  hearing. 

After  affirmance  on  appeal  (43  Nev.  422),  from  a 
ruling  of  the  Clerk  of  the  Supreme  Court  relative  to 
costs,  respondents  appeal.  Ruling  reversed  with  direc- 
tions. 

Cheney,  Downer,  Price  &  Hawkins,  for  Appellants. 

Hoyt,  Norcross,  Thatcher,  Woodburn  &  Henley  and 
Sardis  Summerfield,  for  Respondents.  * 
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By  the  Court,  Coleman,  C.  J. : 

This  is  an  appeal  from  the  ruling  of  the  clerk  relative 
to  costs,  pursuant  to  paragraph  3,  rule  6,  of  this  court. 
The  facts  out  of  which  the  controversy  arose  are  these : 

The  appellants  perfected  an  appeal  from  an  adverse 
ruling  of  the  district  court  on  a  motion  for  a  change  of 
venue.  Under  rule  2  of  the  court  they  had  thirty  days 
from  the  time  the  appeal  was  perfected  in  which  to  file 
with  the  clerk  the  transcript  of  the  record  on  appeal. 
Rule  23  provides  that  appeals  from  orders  denying  a 
motion  for  a  change  of  venue  will  be  heard  on  notice. 
Prior  to  the  filing  by  appellants  of  a  transcript  on 
appeal,  and  within  thirty  days  from  the  date  of  per- 
fecting the  same,  respondents  gave  notice  that  they 
would  call  up  for  hearing  appellants'  appeal  from  the 
order  denying  the  motion  for  change  of  venue.  When 
respondents  sought  to  file  notice  of  hearing,  and  other 
papers  to  be  used  upon  the  hearing,  the  clerk  refused  to 
file  them  except  upon  the  payment  of  the  fee  required 
by  law  in  special  proceedings.  Respondents  paid  the 
fee  under  protest,  and  the  clerk  filed  the  papers  and 
gave  the  matter  a  number.  Thereafter  appellants  filed 
their  transcript  on  appeal  and  paid  the  usual  fee,  and 
the  clerk  docketed  the  case  and  gave  it  a  different  num- 
ber from  that  given  in  the  case  pursuant  to  the  notice 
to  hear  the  appeal.  The  matter  was  thereafter  heard  and 
the  order  appealed  from  affirmed.  The  clerk  refusing 
to  return  respondents'  deposit  on  demand,  this  appeal 
is  taken.    Our  statute  provides : 

"Whenever  any  appeal  from  the  final  judgment  or 
any  order  of  a  district  court  shall  be  taken  to  the 
supreme  court,  or  whenever  any  special  proceeding  by 
way  of  mandamus,  certiorari,  prohibition,  quo  war- 
ranto, habeas  corpus,  or  otherwise,  shall  be  brought  in 
or  to  the  supreme  court,  the  party  appealing  or  bring- 
ing such  proceeding  shall  at  or  before  the  filing  of  the 
transcript  on  such  appeal  or  petition  in  such  special 
proceeding  in  the  supreme  court  pay  the  clerk  of  the 
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supreme  court  the  sum  of  twenty-five  dollars  lawful 
money  of  the  United  States,  which  such  payment  shall 
be  in  full  of  all  fees  of  the  clerk  of  the  supreme  court 
in  such  action  or  special  proceeding.  *  *  *  "  Stats. 
1917,  p.  30,  c.  26. 

Under  the  statute  which  we  have  quoted,  the  clerk 
can  collect  only  one  fee,  and  that  must  be  paid  primarily 
by  the  appealing  party,  and  ultimately  by  the  losing 
party,  unless  the  court  in  reversing  a  judgment  enters 
an  order  to  the  contrary.  Dixon  v.  S.  P.  Co.,  42  Nev.  73, 
179  Pac.  382. 

The  clerk  based  his  ruling  upon  the  contention  that 
the  action  taken  by  respondents  to  expedite  the  hearing 
upon  the  appeal  taken  from  the  order  denying  the 
motion  for  a  change  of  venue  was  a  special  proceeding. 
While  we  think  the  clerk  was  justified,  as  a  precau- 
tionary step,  in  adopting  the  course  pursued  by  him,  we 
are  of  the  opinion  that  the  proceeding  invoked  by 
respondents  was  not  a  special  proceeding  in  the  sense 
contemplated  by  the  statute.  The  motion  to  hear  the 
appeal  was  in  the  main  case.  The  appeal  having  been 
perfected,  the  lower  court  had  lost  jurisdiction  of  the 
case,  and  this  court  had  acquired  jurisdiction  thereof, 
and  it  was  the  particular  case  which  respondents  sought 
to  have  heard,  as  they  had  a  right  to  do.  They  did  not 
seek  to  bring  some  independent  matter  to  the  attention 
of  the  court,  but  merely  sought  a  speedy  disposition  of 
the  main  case  which  had  been  appealed.  This  would 
be  conceded  had  the  course  adopted  been  resorted  to 
after  instead  of  before  the  filing  of  the  transcript  and 
docketing  of  the  appeal  by  appellants.  The  mere  fact 
that  the  respondents  made  the  move  which  they  did 
prior  to  the  docketing  of  the  appeal  by  the  appellants 
did  not  change  the  situation  or  the  nature  of  the  pro- 
ceeding. 

The  ruling  of  the  clerk  appealed  from  is  reversed, 
and  he  is  directed  to  refund  the  fee  paid  by  the 
respondents. 
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Argument  for  Appellant 
[No.  2350] 

MILLIE  L.  RODGERS,  Sometimes  Known  as  Mal- 

VINE  RODGERS,  AS  SUBSTITUTED  PLAINTIFF  FOR 

Elizabeth  A.  Rodgers,  Executrix  of  the  Last 
Will  and  Testament  of  Arthur  Rodgers,  Appel- 
lant, V.  L.  N.  CARPENTER,  Respondent. 

[189Pac.67] 

1.  Adverse     Possession  —  Immaterial     That     Property     Was 
Acquired  Under  Misapprehension. 

The  mode  of  acquiring  possession  of  property  by  one  claim- 
ing adversely  under  Civil  Practice  Act,  sec.  572,  is  of  no  con- 
sequence, and  it  is  immaterial  that  possession  was  taken  under 
misapprehension  or  mistake. 

Appeal  from  Sixth  Judicial  District  Court,  Humboldt 
County;  Edward  A.  Ducker,  Judge. 

Action  by  Elizabeth  A.  Rodgers,  executrix  of  the  last 
will  and  testament  of  Arthur  Rodgers,  deceased,  against 
L.  N.  Carpenter.  In  the  course  of  the  trial,  Millie  L. 
Rodgers,  sometimes  known  as  Malvine  Rodgers,  was 
substituted  as  plaintiff.  From  a  judgment  for  defen- 
dant, and  an  order  denying  a  new  trial,  plaintiff  appeals. 
Order  sustained  and  judgment  affirmed.  Petition  for 
rehearing  denied. 

W,  M.  Kearney,  for  Appellant : 

The  burden  of  proving  adverse  possession  is  always 
upon  the  person  who  relies  upon  it.  Collins  v.  Riley, 
104  U.  S.  328 ;  Ball  v.  Kehl,  30  Pac.  780 ;  S.  P.  Co.  v. 
Whitaker,  41  Pac.  1083.  The  claimant  must  show  every 
element  necessary  to  constitute  title  by  adverse  posses- 
sion. Janke  v.  McMahon,  133  Pac.  21.  He  must  show 
that  the  possession  was  actual,  open,  and  notorious; 
continuous  for  the  full  statutory  period ;  exclusive,  hos- 
tile, and  under  claim  of  right;  and,  where  the  statute 
requires  the  payment  of  taxes  as  an  element,  this  must 
also  be  proven  by  the  party  setting  up  the  claim.  Clarke 
V.  Clarke,  66  Pac.  10 ;  Wood  v.  Chapman,  49  Pac.  136. 

The  record  evidence  overwhelmingly  establishes  that 
appellant  and  her  predecessors  purchased  and  paid  the 
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taxes  on  the  land  in  question,  and,  when  their  dominion 
was  questioned,  promptly  sought  to  quiet  the  title.  On 
the  other  hand,  the  written  documents,  acts,  and  sur- 
rounding circumstances  involving  respondent's  claims, 
irresistibly  lead  to  the  conclusion  that  his  spoken  words 
do  not  measure  up  in  comparison,  and  that  the  true 
facts  support  the  legal  title  throughout. 

"Assuming  that  the  plaintiff  did  occupy  the  land  in 
question,  his  evidence,  taken  as  a  whole,  judged  in  the 
light  of  surrounding  facts,  indicates  that  his  possession 
or  intrusion  upon  the  land  was  by  mistake,  *  *  * 
but  without  any  intention  on  his  part  to  claim  the 
title  to  any  other  land  than  was  embraced  by  the  boun- 
dary of  the  claim."    King  v.  Brigham,  31  Pac.  601,  605. 

Sa7^dis  Summerfield,  for  Respondent : 

The  practically  undisputed  evidence,  the  letter  of  the 
law,  and  good  conscience  cooperate  in  demanding  an 
affirmance  of  the  judgment  of  the  lower  court. 

The  main  and  controlling  fact  in  the  case  is  the 
occupancy,  enclosure,  and  reclamation  of  the  land  by 
respondent  and  his  predecessors  in  interest  for  a  con- 
tinuous period  long  in  excess  of  the  time  required  by 
statute  to  identify  him  and  them  as  the  true  owners  of 
the  land.  The  evidence  in  support  of  dominion,  occu- 
pancy, enclosure,  and  reclamation  of  the  disputed  land 
by  respondent  and  his  predecessors  is  clear,  weighty, 
and  convincing.  The  words  "seized"  and  "possession" 
have  clear  and  unmistakable  legal  meanings.  ** Seized: 
A  word  said  to  be  equivalent  to  'having,'  or  'owning,'  or 
'owning  or  entitled  to,'  or  'possessed.' "  35  Cyc.  1371. 
''Possession:  The  legal  ideas,  though  varying  according 
to  circumstances,  still  embraces  the  conception  of  right 
as  well  as  that  of  physical  control."  Fuller  v.  Fuller, 
84  Me.  475.  "It  implies  a  present  right  to  deal  with  the 
property  at  pleasure  and  to  exclude  other  persons  from 
meddling  with  it."  Sullivan  v.  Sullivan,  66  N.  Y.  37 ; 
Paragiano  v.  Villani,  117  111.  App.  372;  Garvey  v.  Union 
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Trust  Co.,  52  N.  Y.  Supp.  260 ;   Baily  v.  Bond,  77  Fed. 
406. 

"The  possession  must  be  by  actual  occupation  open 
and  notorious,  not  clandestine;  it  must  be  hostile  to 
the  title  of  the  owner  of  the  servient  estate ;  it  must  be 
held  under  a  claim  of  title,  exclusive  of  any  other  right, 
as  one's  own ;  it  must  be  continuous  and  uninterrupted 
for  a  period  of  five  years  prior  to  the  commencement  of 
the  action."    Howard  v.  Wright,  38  Nev.  25. 

By  the  Court,  Sanders,  J. : 

Elizabeth  A.  Rodgers  brought  this  action  in  1914  as 
executrix  of  the  last  will  and  testament  of  Arthur 
Rodgers,  deceased,  in  the  district  court  of  Humboldt 
County,  to  quiet  title  to  the  north  half  of  the  northwest 
quarter  of  section  11,  township  26  north,  range  31  east, 
M.  D.  B.  &  M.  She  alleges  that  her  testator,  Arthur 
Rodgers,  in  his  lifetime  and  at  the  time  of  his  death  was 
the  owner  and  seized  in  fee  of  said  lands. 

The  defendant,  L.  N.  Carpenter,  denies  by  his  answer 
the  ownership  and  seizin  of  plaintiff's  testator,  and  for 
further  answer  and  by  way  of  counterclaim  and  cross- 
complaint  alleges  that  he  is  now,  and,  by  himself  and 
his  predecessors  in  interest,  for  a  period  of  over  thirty 
years  continuously  last  past  has  been,  the  owner,  seized 
in  fee,  in  the  possession  of,  and  entitled  to  the  imme- 
diate possession  of,  all  and  singular  the  real  property 
described  in  the  plaintiff's  complaint,  and  that  the  defen- 
dant now  holds  and,  continuously  for  the  period  last 
aforesaid,  has  held,  by  and  through  himself  and  his 
predecessors  in  interest,  the  open,  notorious,  peaceable, 
quiet,  and  adverse  possession  of  said  real  property,  and 
the  whole  thereof,  against  said  plaintiff  and  the  whole 
world,  and  has  caused  the  same  to  be  protected  by  a 
substantial  inclosure  and  fence,  and  has  caused  the  same 
to  be  cultivated  and  improved  in  accordance  with  the 
usual  and  ordinary  methods  of  husbandry,  and  has  paid 
all  taxes  levied  and  assessed  against  said  land,   and 
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demands  judgment  that  his  title  to  the  land  be  quieted 
as  against  plaintiff. 

The  plaintiff  for  reply  denies,  upon  her  information 
and  belief,  the  allegations  of  the  answer  and  counter- 
claim of  the  defendant,  and  reiterates  her  prayer  that 
her  title  to  the  premises  be  declared  good  and  valid,  and 
that  the  defendant  be  forever  enjoined  and  debarred 
from  asserting  any  claim  whatsoever  in  or  to  said 
premises  adverse  to  the  plaintiff. 

In  the  course  of  the  trial,  had  before  the  court  without 
a  jury,  an  order  was  made  and  entered  substituting 
Millie  L.  Rodgers,  sometimes  known  as  Malvine  Rodgers, 
as  plaintiff  in  the  place  and  stead  of  Elizabeth  A. 
Rodgers,  executrix,  etc.,  and  the  cause  was  ordered  to 
continue  in  the  name  of  said  Millie  L.  Rodgers,  as 
plaintiff. 

The  district  court  found : 

"That  during  all  the  times  mentioned  in  plaintiff's 
complaint  and  in  plaintiff's  reply  to  defendant's  answer 
and  cross-complaint,  defendant  L.  N.  Carpenter  was 
continuously  in  the  open,  notorious,  peaceful,  and  quiet 
possession  of  said  property,  and  the  whole  thereof, 
under  the  claim  of  right  and  having  manifested  during 
all  the  said  time  his  claims  of  ownership  of  said  property 
by  keeping  the  same  inclosed  by  fence  and  improving 
and  cultivating  the  same. 

"That  the  inclosure  of  said  lands  by  the  defendant 
L.  N.  Carpenter  and  bjr  his  predecessors  in  interest  and 
their  reclamation  of  said  lands  by  means  of  the  con- 
struction of  ditches,  the  gradual  irrigation  of  said  lands 
commenced  not  later  than  the  year  1874,  and  has  been 
continued  by  the  defendant  and  his  predecessors  in 
interest  under  a  claim  of  right,  openly,  notoriously, 
peaceably,  and  adversely  to  plaintiff  and  her  predeces- 
sors in  interest,  ever  since  said  date  until  the  time  of 
the  rendition  of  the  decision  of  the  court  in  this  action." 

The  plaintiff  excepted  to  these  findings,  and  proposed 
other  findings,  which  were  refused,  and  the  court  then 
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rendered  and  caused  to  be  entered  its  judgment,  in 
accordance  with  its  findings,  in  favor  of  defendant  and 
against  the  plaintiff. 

The  plaintiff  appeals  from  the  judgment,  as  well  as 
from  an  order  denying  to  her  a  new  trial. 

From  a  careful  examination  of  the  proof,  we  are  of 
the  opinion  that  as  against  the  plaintiff  the  defendant 
has  the  absolute  title  to  the  lands  in  controversy.  The 
evidence  sufficiently  shows  that  L.  N.  Carpenter  acquired 
a  possessory  right  to  the  land  in  1873.  It  shows  that  in 
1874  he  inclosed  the  land  with  a  substantial  fence  and 
continued  in  the  open,  notorious,  quiet,  and  peaceable 
possession  thereof,  used  the  land  in  accordance  with 
the  usual  and  ordinary  methods  of  husbandry,  and 
claimed  and  exercised  an  exclusive  possessory  dominion 
over  the  land  throughout  all  of  these  years.  In  addi- 
tion thereto,  it  appears  that  plaintiff's  grantors,  both 
immediate  and  remote,  knew,  or  were  in  a  position  to 
know,  that  Carpenter  claimed  the  premises  as  his  own. 
In  fact,  it  appears  that  as  early  as  1889  one  of  the  plain- 
tiff's grantors  and  predecessors  in  interest  broke  and 
entered  Carpenter's  close  and  was  driven  off  by  Carpen- 
ter, and  at  no  time  thereafter  did  the  intruder  set  up 
any  claim  or  title  to  the  premises. 

The  only  point  made  in  support  of  this  appeal  is  that 
Carpenter  ought  not  to  be  allowed  to  prevail  in  this 
action,  because  he  obtained  possiession  of  the  land  upon 
which  he  relies  under  a  misapprehension  or  mistake,  and 
therefore  his  possession  was  not  adverse,  but,  on  the 
contrary,  is  in  subordination  to  plaintiff's  legal  title,  and 
that  Carpenter's  acts  in  fencing  and  cultivating  the  land 
were  not  inconsistent  with  the  title  of  the  true  owner. 
We  do  not  concur  in  this  contention.  The  plaintiff 
brought  her  action  in  pursuance  of  the  provisions  of 
section  572  of  the  Civil  Practice  Act  (Rev.  Laws,  5514). 
The  defendant's  mode  of  acquiring  possession  of  the 
property  in  controversy  is  of  no  consequence.  The 
statute  gives  the   right  of  action   to   any  person   in 
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possession,  irrespective  of  the  mode  by  which  possession 
has,  been  acquired.  We  are  not  authorized  to  create 
exceptions  or  impose  limitations  which  the  statute  does 
not  recognize,  and  can  perceive  no  good  to  be  subserved 
by  doing  so,  even  if  we  had  the  power.  Scorpion  S.  M. 
Co.  V.  Marsano,  10  Nev.  378. 

Counsel  for  appellant  invokes  the  rule  of  McDonald 
V.  Fox,  20  Nev.  364,  22  Pac.  234,  in  support  of  the 
contention  that  Carpenter's  possession  was  acquired  by 
mistake.  As  said  by  the  trial  court,  McDonald  v.  Fox 
is  not  in  conflict  with  any  rule  of  law  applied  by  the 
court  in  making  its  findings,  but  is  in  accord  therewith. 
We  think  the  history  of  Carpenter's  possession  and  the 
true  facts  bring  his  case  more  nearly  within  the  rule 
announced  in  the  case  of  Toltec  Ranch  Co.  v.  Babcock, 
24  Utah,  183,  66  Pac.  876,  affirmed  by  the  Supreme 
Court  of  the  United  States,  191  U.  S.  540,  24  Sup.  Ct. 
166,  48  L.  Ed.  294. 

The  order  denying  plaintiff's  motion  for  a  new  trial  is 
sustained,  and  the  judgment  is  affirmed. 

Coleman,  C.  J. :  I  concur. 

DucKER,  J.,  did  not  participate,  having  presided  at  the 
trial  in  the  lower  court. 

On  Petition  for  Rehearing 
Per  Curiam: 
Rehearing  denied. 


10  Baumann  v.  Nevada  Colony  Corp.    t^^^  ^'^^• 


Pointi  decided 


[No.  2414] 

A.  BAUMANN  and  MARTHA  BAUMANN  (Husband 
AND  Wife),  Respondents,  v.  NEVADA  COLONY 
CORPORATION  (A  Corporation),  Appellant. 

[189Pac.245] 

1.  Judgment — Court  Has  Wide  Discretion  to  Open  Defaults. 

There  is  no  general  rule  for  determining  when  a  default 
should  be  opened,  but  every  case  must  depend  upon  its  own 
facts,  and  the  lower  court  is  necessarily  vested  with  a  wide 
discretion  in  passing  upon  those  facts. 

2.  Judgment — ^Discretion  to  Open  Defaults   Should  Be  Liber- 

ally Exercised. 

The  discretion  of  the  courts  to  set  aside  defaults  should  be 
liberally  exercised  to  the  end  that  case  may  be  determined  on 
its  merits. 

3.  Judgment  —  Negligence    of   Corporate   Officers   Ffjimittinq 

Default  Held  Excusable. 

Where  the  attorneys  for  corporation  sent  an  answer  to  its 
secretary  to  verify  and  file,  but  before  its  arrival  the  secretary 
had  resigned  and  he  merely  delivered  the  answer  to  assistant 
secretary  with  other  unimportant  papers,,  and  the  new  secre- 
tary and  the  president  did  not  discover  it  in  time,  though  they 
were  negligent,  their  negligence  was  excusable,  and  the  trial 
court  should  have  set  the  default  aside. 

4.  Judgment — Opening  Default  Cannot  Be  Refused  for  Negli- 

gence OF  Former  Corporation  Officer. 

Where  the  secretary  of  a  corporation  had  resigned  before 
receiving  an  answer  to  be  verified  and  filed,  his  conduct  in 
merely  handing  the  answer  with  other  papers  to  his  assistant 
without  any  statement  as  to  necessity  for  attending  to  it  was 
inexcusable  negligence;  but,  since  he  was  no  longer  a  corpo- 
rate oflicer,  such  negligence  could  not  be  attributed  to  the 
corporation. 

5.  Judgment — Default  Held  Not  Due  to  "Forgetfulness." 

Where  a  corporation  defaulted  because  its  ofiicers  did  not 
discover  an  answer  received  by  a  former  secretary  after  his 
resignation  delivered  with  other  unimportant  papers,  the 
default  could  not  be  attributed  to  "forgetfulness,"  which 
implies  previous  knowledge. 

Appeal  from  the  Eighth  Judicial  District  Court, 
Churchill  County ;  T.  C.  Hart,  Judge. 

Action  by  A.  Baumann  and  wife  against  the  Nevada 
Colony  Corporation.  From  an  order  denying  defen- 
dant's motion  to  vacate  the  default  and  judgment 
entered  against  it,  defendant  appeals.    Reversed,  with 
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directions  to  set  aside  the  default  and  judgment  to 
permit  defendant  to  answer  upon  terms. 

Ayres  &  Gardiner,  for  Appellant: 

The  default  and  judgment  were  permitted  to  be 
entered  because  of  the  excusable  neglect  and  inadver- 
tence of  the  appellant,  and  it  was  error  of  law  and  an 
abuse  of  the  discretion  of  the  court  under  the  circum- 
stances to  refuse  to  open  such  default.  "Where  there 
is  any  doubt  as  to  whether  or  not  the  relief  should  be 
granted,  that  doubt  should  be  resolved  in  favor  of  the 
relief."  Banta  v.  Siller,  121  Cal.  414;  Vinson  v.  Rail- 
road, 147  Cal.  479;  Watson  v.  Railroad,  41  Cal.  20; 
Sherman  v.  S.  P.  Co.,  31  Nev.  285 ;  Melde  v.  Reynolds, 
129  Cal.  308 ;  Horton  v.  New  Pass  Co.,  31  Nev.  184. 

"Ordinarily  an  appellate  court  will  not  disturb  an 
order  setting  aside  a  default  regularly  entered  where 
the  application  is  made  upon  the  ground  of  inadvertence 
or  excusable  neglect,  supported  by  an  affidavit  or  show- 
ing of  merits.  While  the  granting  or  denying  of  such  a 
motion  is  within  the  discretion  of  the  trial  court,  it  is 
a  legal  discretion,  to  be  exercised  liberally  in  the  interest 
of  justice."    Esden  v.  May,  36  Nev.  611. 

M.  /.  Scanlan  and  James  Glynn,  for  Respondents : 

The  default  judgment  was  entered  according  to  law 
and  the  rules  of  the  court.  The  refusal  to  set  aside 
the  judgment  and  open  the  default  was  within  the  exer- 
cise of  the  sound  discretion  of  the  court  and  should 
be  affirmed. 

"In  applications  to  set  aside  judgments  by  default 
or  entered  in  ex  parte  proceedings,  affidavits  in  support 
of  such  applications  are  to  be  construed  most  strongly 
against  the  party  making  the  application."  Hallin  v. 
Penney,  209  111.  230. 

Application  to  vacate  a  default  judgment  is  addressed 
to  the  sound  discretion  of  the  trial  court.  "The  appellate 
court  will  not  interfere  with  the  action  of  the  trial  court 
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in  passing  upon  such  motion."  Lsmch  v.  Arizona  E.  M. 
Co.,  179  Pac.  956;  Penryn  L.  Co.  v.  Kahori,  173  Pac. 
612;  Esden  v.  May,  36  Nev.  611. 

Forgetfulness  is  not  sufficient  ground  for  vacating 
or  setting  aside  a  judgment  by  default.  Lovell  v.  Willis, 
129  Pac.  1052. 

"Inexcusable  neglect  of  an  agent  of  a  party  will  be 
imputed  to  such  party,  and  failure  of  both  defendant 
and  agent  to  inquire  concerning  the  disposition  of  the 
case  constitutes  inexcusable  negligence."  Stallings  v. 
Spruill,  86  S.  E.  890;  Lynch  v.  Arizona  E.  M.  Co., 
supra. 

Unless  the  discretion  of  the  trial  court  is  abused,  its 
action  will  be  sustained  on  appeal.  Lynn  v.  Knob  Hill 
Improvement  Co.,  169  Pac.  1009;  Picher  v.  Hornaday, 
202  S.  W.  410. 

By  the  Court,  Ducker,  J. : 

On  the  18th  day  of  May,  1918,  plaintiffs  commenced 
an  action  in  the  district  court  in  Churchill  County 
against  the  I^Tevada  Colony  Corporation,  a  corporation. 
The  complaint  was  twice  amended,  and  on  the  3d  day 
of  April,  1919,  the  court  made  and  entered  an  order 
overruling  a  demurrer  in  the  second  amended  complaint 
and  gave  the  corporation  fifteen  days  in  which  to  answer. 

On  the  18th  day  of  April,  a  stipulation  signed  by  the 
attorneys  for  the  respective  parties  was  filed  extending 
the  time  to  answer  to  April  25,  1919. 

On  the  6th  day  of  June,  1919,  no  answer  having  been 
filed  in  the  action,  a  default  was  taken,  and,  upon  the 
evidence  produced  by  plaintiffs  in  support  of  their 
cause  of  action,  the  court  duly  entered  its  judgment. 

A  motion  to  vacate  and  set  aside  the  default  and 
judgment  filed  on  the  28th  day  of  June,  1919,  was  denied 
by  order  of  the  court.    Hence  this  appeal. 

The  ground  of  the  motion  was  that  said  default  and 
judgment  resulted  through  the  mistake,  surprise,  and 
inadvertence  of  the  defendant.    A  verified  answer  was 
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presented  with  the  motion,  which  defendant  proposed 
to  file,  by  leave  of  the  court.    The  motion  was  supported 
by  affidavits  of  former  and  present  officers  of  the  cor- 
poration and  by  an  affidavit  of  a  former  attorney  for 
defendant.     The  affidavit  of  the  attorney,  A.   Grant 
Miller,    sets   forth   that   during   the   times   mentioned 
therein  he  was  one  of  the  attorneys  of  record  in  the  case 
for  the  corporation;   that  he  mailed  to  E.  Opdyke,  the 
former  secretary  of  said  corporation,  an  answer  in  said 
case,  accompanied  by  a  letter  in  which  he  asked  the  said 
Opdyke  to  swear  to  said  answer  and  to  file  it;    that 
affiant  had  always  corresponded  with  said  Opdyke  on 
the  legal  affairs  of  the  corporation,  and  when  he  mailed 
said  answer  believed  he  was  still,  and  would  continue  to 
be,  the  secretary  and  the  proper  person  to  whom  said 
answer  should  be  sent;  that  affiant  never  received  any 
word  from  said  Opdyke  or  from  any  other  person  that 
said  answer  had  not  been  filed;    that  he  took  it  for 
granted  that  it  had  been  properly  filed,  and  a  few  days 
later,  and  within  the  time  for  answering,  according  to 
the  best  recollection  of  affiant,  he  personally  delivered 
to  James  Glynn,  associated  with  M.  J.  Scanlan,  a  copy 
of  said  answer,  thereby  serving  the  answer  upon  the 
plaintiffs ;  that  the  time  within  which  to  answer  expired 
upon  April  25,  1919;    that  affiant  did  not  know  until 
the  2d  day  of  June,  1919,  that  any  default  had  been 
taken,  and  always  supposed  that  the  case  was  at  issue. 
E.  Opdyke  in  his  affidavit  deposes  and  says : 
"That  between  the  1st  day  of  January,  1919,  and  the 
10th  day  of  April,  1919,  he  was  the  duly  qualified  and 
acting  secretary  of  the  Nevada  Colony  Corporation,  a 
corporation,  and  on  the  said  19th  day  of  April,  1919,  he 
resigned  his  office  as  secretary  of  said  corporation,  and 
.  ever  since  said  19th  day  of  April,  1919,  he  was  not 
secretary,  or  other  officer  of  said  corporation;   that  on 
Monday,  the  21st  day  of  April,  1919,  affiant  received 
through  the  United  States  mail,  at  Nevada  City,  via  Fal- 
lon, Nevada  (East  Star  Route) ,  about  5  o'clock  p.  m.  of 
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said  day,  from  Miller  &  Mashbum,  attorneys  of  record 
for  said  Nevada  Colony  Corporation,  an  amended  answer 
in  the  case  of  A.  Baumann  and  Martha  Baumann,  hus- 
band and  wife,  plaintiffs,  v.  Nevada  Colony  Corporation, 
a  corporation,  defendant.  Case  No.  824 ;  that  at  the  time 
of  receiving  said  amended  answer  afiiant  was  not  the 
secretary  or  other  officer  of  said  defendant  corporation ; 
that  on  said  Monday,  the  21st  day  of  April,  1919,  affiant 
left  said  amended  answer  in  the  qflSce  of  the  secretary  of 
said  corporation,  but  no  one  was  in  the  office  at  the  time 
to  receive  said  papers ;  that  therefore,  on  Tuesday,  the 
22d  day  of  April,  1919,  affiant  delivered  to  C.  E.  Max- 
well, the  then  acting  secretary  of  said  corporation, 
defendant,  said  amended  answer,  together  with  many 
other  papers  belonging  to  said  corporation,  in  the  office 
of  said  secretary  of  said  corporation;  that  said 
amended  answer  was  together  with  many  notes  and 
papers  in  different  cases  and  no  special  reference  was 
made  to  said  amended  answer  at  the  time  of  the  delivery, 
or  thereafter;  affiant  further  says  that  he  does  not 
remember  of  the  matter  of  said  amended  answer  being 
mentioned  to  C.  E.  Maxwell,  secretary." 
The  affidavit  of  C.  E.  Maxwell  sets  forth : 
"That  in  the  month  of  March,  1919,  he  was  duly 
elected  and  qualified  assistant  secretary  of  the  Nevada 
Colony  Corporation;  that  on  the  19th  day  of  April, 
1919,  E.  Opdyke,  secretary,  resigned  the  office  of  secre- 
tary of  said  corporation,  and  said  resignation  was  duly 
accepted  on  said  19th  day  of  April,  1919-,  and  thereafter, 
from  April  20,  1919,  to  April  30,  1919,  he  acted  as 
secretary  of  said  corporation. 

"That  on  the  22d  day  of  April,  1919,  E.  Opdyke,  the 
former  secretary  of  said  corporation,  delivered  to  him 
a  large  number  of  papers  belonging  to  said  corporation, 
among  which  were  notes,  mortgages  and  court  papers, 
and  correspondence  from  attorneys ;  the  exact  character 
of  each  paper  was  at  the  time,  and  ever  since  has  been, 
unknown  to  affiant;   that  he  was  in  possession  of  said 
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papers,  as  acting  secretary,  up  to  April  30,  1919,  when 
on  that  date  he  turned  over  all  of  said  papers  and  docu- 
ments to  John  M.  Sovil,  the  then  elected  and  qualified 
secretary. 

"That  no  mention  was  made  to  him  at  the  time  of 
delivery  by  said  Opdyke  of  there  being  any  papers  or 
documents  requiring  immediate  attention,  and  he  put 
all  of  said  papers  away  and  gave  them  no  further  atten- 
tion ;  that  said  E.  Opdyke  stated  to  him  that  he  would 
assist  him  in  any  matter  requiring  immediate  attention, 
and  he  depended  on  said  Opdyke  to  direct  him  in  any 
matter  requiring  attention,  and  he  was  not  familiar 
with  the  duties  of  the  secretary  nor  with  the  documents 
and  papers  of  said  corporation  requiring  attention; 
that  said  Opdyke,  nor  any  other  person,  never  called 
his  attention  to  the  matter  of  the  amended  answer  in 
the  case  of  A.  Baumann  and  Martha  Baumann,  husband 
and  wife,  v.  Nevada  Colony  Corporation." 

John  M.  Sovil  in  his  affidavit  avers : 

"That  he  is  and  ever  since  the  30th  day  of  April,  1919, 
has  been  the  secretary  of  the  Nevada  Colony  Corpora- 
tion ;  that  prior  to  said  date  he  had  no  official  connec- 
tion with  the  affairs  of  said  corporation,  was  a  mere 
stockholder  and  knew  of  its  business  only  in  a  general 
way ;  that  he  never  knew  any  answer  by  the  defendant 
was  required  in  the  suit  described  in  the  annexed  notice 
of  motion,  or  that  the  defendant  was  in  default,  nor 
had  he  seen  the  proposed  answer  sent  by  A.  Grant 
Miller  to  E.  Opdyke  until  after  the  default  of  defendant 
had  been  entered  when  he  assisted  the  president,  H.  C. 
Power,  to  look  over  the  papers  of  the  corporation  in 
an  endeavor  to  learn  how  the  default  had  occurred, 
whereupon  they  found  said  answer  in  a  lot  of  old  papers 
of  no  value  in  the  office  of  the  secretary." 

H.  C.  Power  in  his  affidavit  deposes  and  says : 

"That  he  is  and  ever  since  the  30th  day  of  April,  1919, 
has  been  a  director  and  the  president  of  the  Nevada 
Colony  Corporation,  the  defendant  in  a  certain  action 
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pending  in  the  Eighth  Judicial  District  Court  of  the 
State  of  Nevada,  in  and  for  the  County  of  Churchill, 
wherein  A.  Baumann  and  Martha  Baumann  are  plain- 
tiffs. 

"That  affiant  had  not  been  a  director  nor  any  oflScer 
of  said  corporation  for  approximately  a  year  prior  to 
the  date  last  mentioned. 

"That  upon  taking  office  affiant  knew  that  said  suit 
was  pending  and  had  been  pending  for  many  months; 
that  various  hearings  had  taken  place  in  connection 
with  the  pleadings  in  said  action  and  that  said  action 
was  pending  and  undetermined ;  that  he  knew  A.  Grant 
Miller  was  attorney  for  the  corporation  in  that  case; 
believed,  and  had  no  reason  to  believe  otherwise,  that 
said  case  was  being  properly  handled  and  the  rights  of 
the  corporation  fully  protected;  that  in  making  this 
statement,  affiant  makes  no  reflection  upon  Mr.  Miller, 
as  the  default  in  said  case  was  owing  to  no  negligence 
upon  his  part. 

"That  immediately  upon  taking  office  affiant  became 
busy  in  the  arbitration  of  four  other  litigated  matters 
which  demanded  all  of  his  time;  that  affiant  did  not 
know  of  anything  in  the  suit  mentioned  to  demand  his 
attention. 

"That  upon  assuming  the  office  of  president  affiant 
also  became  the  general  manager  of  the  affairs  and,  had 
he  known  of  anything  that  demanded  attention  in  said 
suit,  he  would  immediately  have  attended  to  it. 

"That  affiant  is  informed  and  believes  and  upon  such 
information  and  belief  alleges  that  when  the  said  Miller 
sent  to  E.  Opdyke,  as  alleged  in  said  Opdyke's  affidavit, 
the  answer  of  defendant  he  did  not  know  that  said 
Opdyke  had  ceased  to  be  secretary;  that  it  is  probably 
true  that  said  Opdyke  was  secretary  at  the  time  said 
answer  was  mailed  to  him,  but  he  had  ceased  to  be 
secretary  prior  to  the  time  said  answer  was  received  by 
him;  that  prior  thereto  the  said  Opdyke  had  been  the 
manager  as  well  as  the  secretary  of  said  corporation 
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and,  had  he  still  held  office,  would  have  been  the  proper 
person  to  receive  and  act  upon  said  answer. 

"That  it  was  not  until  after  the  default  of  defendant 
had  been  taken  that  affiant  learned  that  the  time  of  the 
defendant  to  answer  had  expired  without  an  answer 
being  filed  or  had  any  knowledge  or  notice  of  the  neces- 
sity for  any  action  by  the  corporation  in  said  case. 
That  the  time  in  which  to  answer  did  not  expire  until 
April  25,  and  that  default  was  not  taken  until  June 
6,  1919. 

"That  affiant  is  informed  and  believes,  and  upon  such 
information  and  belief  alleges,  that  said  Miller,  taking 
it  for  granted  that  Opdyke  had  verified  and  filed  such 
answer  which  said  Miller  had  instructed  him  to  do, 
served  upon  M.  J.  Scanlan,  the  attorney  for  the  plain- 
tiffs, or  upon  James  Glynn,  his  associate,  a  copy  of 
said  answer,  and  that  said  Scanlan  believed  the  case 
properly  at  issue.  That  affiant  received  from  said  Scan- 
lan a  copy  of  a  letter  written  by  said  Scanlan  to  Judge 
Hart,  stating  that  the  case  was  at  issue  and  asking  when 
said  case  could  be  tried.  That  affiant  has  mislaid  or 
destroyed  said  copy  and  cannot  find  it.  That  said  letter 
was  received  before  said  default  was  taken  and  further 
led  affiant  to  believe  that  an  answer  had  been  filed  by 
said  corporation  and  that  the  case  was  properly  at  issue. 
That,  had  affiant  known  at  that  time  that  said  case  was 
not  at  issue,  he  would  have  had  ample  time  in  which  to 
cause  an  answer  to  be  filed  and  would  at  once  have 
done  so. 

"That,  immediately  upon  learning  that  said  default 
had  been  taken,  affiant  began  an  investigation  to  ascer- 
tain the  reason  therefor,  and  then  found  the  answer, 
sent  by  said  Miller  for  verification  and  filing.  That  the 
same  was  among  a  lot  of  old  papers  of  no  importance 
whatever,  in  the  office  of  the  company. 

"That  it  was  the  custom  of  the  corporation  to  put  into 
its  safe  all  papers  of  importance,  and  that  immediately 
upon  taking  office  affiant  went  through  all  the  papers 
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in  the  safe  of  the  corporation  to  see  what  matters 
demanded  inunediate  attention.  That  said  answer  was 
not  in  said  safe,  and  that  nothing  was  there  to  indicate 
that  any  action  was  necessary  in  said  case. 

"That  affiant  has  fully  and  fairly,  stated  the  facts  of 
said  case  to  Ayres  &  Gardiner,  who  are  attorneys  for 
said  corporation  in  this  case,  and  has  been  informed  by 
them  that  said  corporation  has  a  good  defense  to  said 
action  upon  the  merits. 

"That  herewith  affiant  submits  the  answer  of  said 
corporation  to  the  second  amended  complaint  of  plain- 
tiff and  asks  that  said  default  be  vacated  and  said 
answer  ordered  filed. 

"That  said  plaintiffs  have  had  execution  issued  in 
said  action,  have  levied  upon  certain  property  of  said 
corporation,  and  that  the  sheriff  has  noticed  the  sale 
for  the  23d  of  this  month.  That,  in  the  event  that  this 
default  is  not  vacated  before  that  time  and  the  execution 
recalled,  affiant  asks  that  the  court  order  said  sale  post- 
poned until  after  a  determination  of  the  motion  to 
vacate  said  default." 

There  were  no  counter  affidavits  or  testimony  pre- 
sented by  plaintiffs. 

1,  2.  On  the  showing  made  by  these  affidavits,  we 
are  of  the  opinion  that  the  default  and  judgment  should 
be  set  aside  and  the  defendant  allowed  to  answer. 
There  is  no  claim  by  plaintiff  that  the  defendant  does 
not  present  a  meritorious  defense.  It  is  contended  only 
that  the  company  negligently  permitted  the  default  to 
be  taken  by  failing  to  file  an  answer  within  the  period 
of  time  shown  by  the  record  and  affidavits,  and  that 
such  neglect  is  inexcusable.  As  repeatedly  stated  by 
this  court,  it  is  difficult  to  lay  down  any  general  rule  for 
determining  when  a  default  should  be  opened.  Each 
case  must  depend  upon  its  own  facts,  and  the  lower 
court  is  necessarily  vested  with  a  wide  discretion  in 
passing  upon  these  facts.  This  court  has,  however,  as 
will  be  seen  by  a  reference  to  the  cases,  adopted  a  liberal 
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rule  in  the  matter  of  opening  defaults.  In  Horton  v. 
New  Pass  Co.,  21  Nev.  184,  27  Pac.  376,  1018,  the  court, 
on  a  showing  far  less  meritorious  than  the  one  made 
here,  reversed  the  judgment  with  directions  to  the  dis- 
trict court  to  open  the  default  upon  terms.  The  court 
in  passing  upon  the  question,  after  alluding  to  the 
difficulty  in  formulating  any  general  rule,  said: 

"It  is  safe,  however,  to  say  that  courts  should  be 
liberal  in  such  matters,  where  a  meritorious  defense  is 
shown  to  the  whole  or  a  substantial  part  of  an  action, 
and  it  is  apparent  that  the  failure  to  answer  is  the 
result  of  a  mistake  or  of  negligence  which  is  not  so  gross 
as  to  be  inexcusable,  or  to  indicate  trifling  with  the 
court,  to  the  end  that  cases  may  be  determined  upon 
their  merits  and  not  upon  such  inadvertence  or  slip  or 
aberration  of  the  opposing  party  or  counsel.  Such 
terms  can  always  be  imposed  as  will  compensate  the 
plaintiff  for  any  loss  occasioned  him  by  the  delay  and 
as  will  make  it  unprofitable  to  a  defendant  to  wilfully 
neglect  to  answer." 

In  Stretch  v.  Montezuma  M.  Co.,  29  Nev.  163,  86  Pac. 
445,  the  court  also  inclined  toward  a  liberal  view  in 
setting  aside  the  default  of  the  defendant.    It  was  said : 

"Every  case  depends  largely  upon  its  own  facts,  but 
courts  are  liberal  in  relieving  defendants  from  defaults 
when  they  offer  a  good  defense  and  have  not  been  guilty 
of  inexcusable  delay.  This  is  especially  true  under 
statutes  which,  like  section  68  of  our  practice  act  (Comp. 
Laws,  3163),  provide  that  the  court  may  allow  an 
answer  to  be  filed  after  the  time  limited,  and  may, 
upon  such  terms  as  may  be  just,  relieve  a  party  from  a 
judgment,  order,  or  other  proceeding  taken  against  him 
by  mistake,  inadvertence,  surprise,  or  excusable  neglect, 
and  as  heretofore  held  by  this  court  stronger  reasons 
exist  for  reversing  an  order  refusing  to  set  aside,  than 
one  for  opening,  a  default." 

See,  also,  Esden  v.  May,  36  Nev.  611,  135  Pac.  1185, 
wherein  Chief  Justice  Talbot  expressed  the  views  of 
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this  court  as  to  the  duty  of  district  courts  in  reference 
to  defaults.    The  court  said : 

"While  the  granting  or  denying  of  such  motion  is 
within  the  discretion  of  the  trial  court,  it  is  a  legal  dis- 
cretion, to  be  exercised  liberally  in  the  interest  of  jus- 
tice."   Esden  v.  May,  36  Nev.  619,  135  Pac.  1188,  supra.  . 

3.  With  the  liberal  tendency  of  these  decisions  in 
mind,  we  think  the  lower  court,  in  refusing  to  set  the 
default  and  judgment  aside,  inclined  to  a  rather  strict 
exercise  of  its  discretion.  The  corporation's  former  and 
present  officers,  making  the  affidavits  used  in  support 
of  the  motion,  were  guilty  of  negligence,  and  the  negli- 
gence of  the  persons,  who  were  then  officers  of  the 
corporation,  is  imputable  to  it.  But,  under  the  peculiar 
circumstances  attending  the  transmission  of  the  pro- 
posed answer  to  their  custody,  their  negligence,  in  not 
causing  it  to  be  verified  and  filed  before  the  default  was 
taken,  is  excusable. 

4.  If  Opdyke  had  been  the  corporation's  secretary 
when  he  received  the  proposed  answer  from  the  attorney 
with  directions  to  verify  and  file  it,  his  failure  to  do  so 
under  the  circumstances  shown  would  have  constituted 
inexcusable  negligence  for  which  the  corporation  would 
have  been  responsible.  But  he  was  not  an  officer  of  the 
corporation  when  he  received  the  answer  and  instruc- 
tions and  therefore  the  corporation  was  not  chargeable 
with  any  act  of  omission  on  his  part.  It  appears  that 
he  did  not  inform  the  acting  secretary.  Maxwell,  to 
whom  he  delivered  the  answer  and  the  other  papers 
belonging  to  the  corporation,  of  the  importance  of  the 
pleading  and  of  the  necessity  of  its  being  verified  and 
filed  in  the  action  expeditiously. 

Maxwell's  attention  was  not  directed  to  the  matter  by 
any  one.  He  received  the  answer  and  other  papers  on 
the  22d  day  of  April,  and  on  the  30th  of  April  delivered 
them  to  Mr.  Sovil  who  became  the  secretary  of  the  cor- 
poration on  the  last-named  date.  Prior  to  that  time  he 
had  been  a  mere  stockholder  and  knew  of  the  affairs  of 
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the  corporation  only  in  a  general  way.  He  did  not  know 
that  an  answer  was  required  and  did  not  see  the  pro- 
posed answer  until  after  the  default  was  entered. 

It  appears  from  the  affidavit  of  the  president  of  the 
corporation  that  he  assumed  his  office  on  the  30th  day 
of  April  and  that  he  had  not  been  an  officer  of  the  cor- 
poration for  approximately  a  year  prior  to  that  date. 
He  knew  the  action  was  pending  and  that  various  hear- 
ings had  been  held  in  connection  with  the  pleadings. 
He  knew  also  that  Mr.  Miller  was  attorney  for  the 
corporation,  but  had  not  been  informed  that  anything 
was  necessary  to  be  done  by  any  of  the  officers  of  the 
corporation  in  regard  to  verifying  and  filing  an  answer. 
The  matter  was  not  called  to  his  attention  until  after 
the  default  had  been  entered  and  judgment  rendered. 
It  appears  also  that  the  attorneys  for  the  plaintiff 
believed  that  an  answer  had  been  filed,  from  the  service 
of  a  copy  upon  one  of  them  by  Mr.  Miller,  the  attorney 
for  the  corporation,  and  that  the  president  had  seen  a 
letter  from  one  of  them  addressed  to  the  district  judge 
stating  that  the  case  was  at  issue  and  asking  when  it 
could  be  tried,  which  led  him  to  believe  that  an  answer 
had  been  filed  and  that  the  case  was  at  issue. 

It  is  true  that  the  letter  written  by  the  attorney  to 
Mr.  Opdyke,  the  former  secretary,  containing  instruc- 
tions concerning  the  answer  and  the  answer  itself  were 
in  the  possession  of  the  officers  of  the  corporation  for 
thirty-six  days  before  default  was  taken.  It  is  also 
true  that  it  was  the  duty  of  the  officers  of  the  corpora- 
tion to  diligently  inform  themselves  as  to  the  affairs  of 
the  corporation  and  that  this  duty  was  in  a  measure 
neglected  in  regard  to  the  answer.  But  the  statute  is 
designed  to  relieve  a  party  from  the  effects  of  negligence 
when  it  is  not  so  gross  as  to  be  inexcusable.  There  is 
nothing  in  the  showing  made  to  indicate  that  the 
failure  to  verify  and  file  the  answer  was  on  account 
of  the  wilfulness  of  any  of  the  present  officers  of  the 
corporation. 
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That  the  corporation  desires  in  good  faith  to  defend 
the  action  appears  from  the  affidavits  and  the  answer 
tendered.  That  it  was  so  defending  it  from  the  com- 
mencement is  shown  by  the  fact  that  by  reason  of 
demurrers  interposed  by  the  defendant  the  complaint 
was  twice  amended;  and  from  the  further  fact  that 
before  the  second  amended  complaint  was  filed  a  stipula- 
tion was  entered  into  by  the  attorneys  for  the  parties 
permitting  plaintiffs  to  change  their  cause  of  action. 

5.  Counsel  for  plaintiffs  contend,  and  cite  authority 
to  the  point,  that  forgetfulness  is  not  sufficient  ground 
for  vacating  or  setting  aside  a  judgment  by  default. 
As  previously  stated,  each  case  must  depend  upon  its 
own  facts,  and  the  circumstances  in  this  case  do  not 
disclose  that  the  default  taken  was  due  to  forgetfulness 
on  the  part  of  any  of  the  officers  of  the  corporation  or 
its  attorney.  Forgetfulness  implies  previous  knowl- 
edge and  the  showing  is  that  none  of  the  officers,  except 
the  former  secretary  who  had  ceased  to  be  an  officer 
when  the  pleading  was  received  by  him,  knew  that  an 
answer  was  required.  Their  failure  to  attend  to  the 
matter  was  caused  by  inattention,  and  the  other  circum- 
stances related,  considered  in  connection  with  the  liberal 
purpose  of  the  statute,  are  sufficient  to  excuse  their 
negligence. 

We  have  considered  plaintiffs'  application  for  a 
diminution  of  the  record  and  find  it  to  be  without  merit. 

The  order  appealed  from  is  reversed,  with  directions 
to  the  district  court  to  set  aside  the  default  and  judg- 
ment, and  permit  defendant  to  answer  upon  such  terms 
as  may  be  just  and  reasonable. 
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[No.  2405] 

In  the  Matter  of  the  Application  op  IDA  MAY 
McGEE  FOR  A  Writ  of  Habeas  Corpus. 

[189Pac.  622] 

1.  Criminal    Law — ^Distbict    Court    Has    Jurisdiction    to    Try 

Charge  of  Having  Intoxicants  in  Possession. 

In  view  of  Rev.  Laws,  4851,  district  court  had  jurisdiction 
to  try  petitioner  charged  with  misdemeanor  of  having  in  her 
possession  intoxicating  liquor  in  violation  of  the  prohibition 
statute,  section  3  whereof  provides  for  fine  of  $100  to  $1,000 
and  imprisonment  in  county  jail  for  from  two  to  twelve 
months. 

2.  Constitutional     Law  —  Intoxicating     Liquors  —  Prohibition 

Statute  Not  Denial  of  Equal  Protection  of  Laws. 

Prohibition  statute  held  not  violative  of  Const.  U.  S.  Amend. 
14,  sec.  1,  as  denying  equal  protection  of  law  to  all  persons; 
test  being  whether  all  persons  similarly  situated  are  affected 
alike  in  respect  to  privileges  and  liabilities. 

3.  Criminal  Law  —  Continuance  of  Preliminary  Examination 

Did  Not  Deprive  Justice  of  Jurisdiction. 

Continuance  from  June  21  to  July  3  of  preliminary  exami- 
nation on  charge  of  having  in  possession  intoxicating  liquor  in 
violation  of  the  prohibition  statute  held  not  to  have  deprived 
justice  of  jurisdiction. 

Original  proceeding.  In  the  matter  of  the  applica- 
tion of  Ida  May  McGee  for  a  writ  of  habeas  corpus. 
From  an  adverse  judgment  and  order,  petitioner  appeals. 
AflBrmedy  and  petitioner  remanded  to  custody. 

Wm.  McKnight,  for  Appellant: 

The  district  court  of  Lander  County  has  no  jurisdic- 
tion to  proceed  with  the  trial  of  defendant,  for  the 
reason  that  the  offense  charged,  if  it  be  an  offense,  is  but 
a  misdemeanor,  the  district  court  having  no  jurisdiction 
in  misdemeanor  cases.  Moore  v.  Orr,  30  Nev.  458 ;  Ex 
Parte  Zwissig,  42  Nev.  360;  Ex  Parte  Ming,  42  Nev. 
472. 

There  can  be  no  concurrent  jurisdiction  in  criminal 
cases  between  the  district  court  and  the  justice  court. 
A  statute  attempting  to  confer  such  jurisdiction  is  incon- 
sistent with  the  constitution.  State  v.  Myers,  11  Mont. 
365 ;  Moore  v.  Orr,  supra. 
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Section  28  of  the  statute  (Stats.  1919,  p.  12),  under 
which  the  election  by  the  district  attorney  to  hold  the 
preliminary  examination  was  made,  is  violative  of  the 
fourteenth  amendment  to  the  constitution  of  the  United 
States,  which  guarantees  to  individuals  equal  protection 
of  the  laws,  in  that  several  persons  committing  the  same 
offense,  or  alleged  offense,  may  be  subjected  to  different 
penalties.  "In  the  administration  of  criminal  justice 
no  different  or  higher  punishment  should  be  imposed 
upon  one  than  such  as  is  prescribed  to  all  for  like 
offenses."  Barbier  v.  Connelly,  113  U.  S.  27 ;  Moore  v. 
State,  159  U.  S.  673 ;  12  C.  J.,  sees.  954,  955.  "The  vice 
of  this  statute  is  that  the  character  or  nature  of  the 
offense  committed  is  not  the  basis  upon  which  the  extent 
of  the  punishment  is  fixed."  In  Re  Mallon,  16  Idaho, 
737;  Yick  Wo  v.  Hopkins,  118  U.  S.  356;  Henderson  v. 
Mayor,  92  U.  S.  259 ;  Chy  Lung  v.  Freeman,  92  U.  S. 
275 ;  Ex  Parte  Virginia,  100  U.  S.  339 ;  Neal  v.  Dela- 
ware, 103  U.  S.  370 ;  Soon  Hing  v.  Crowley,  113  U.  S. 
703. 

The  justice  of  the  peace  had  no  authority  under  the 
law  to  hold  the  preliminary  examination,  as  the  hearing 
had  been  adjourned  or  continued  beyond  the  time 
allowed  by  statute,  without  the  consent  and  over  the 
objections  of  defendant.  Rev.  Laws,  6973;  Ex  Parte 
Ah  Kee,  22  Nev.  374.  "A  preliminary  examination  is 
not  an  action.  The  determination  thereof  is  not  a  final 
judgment.  The  proceeding  is  not  according  to  the 
course  of  the  common  law;  it  is  purely  statutory,  and 
compliance  with  the  statute  is  requisite  to  jurisdiction 
at  every  step."    State  v.  Huegin,  110  Wis.  189. 

Leonard  B.  Fowler,  Attorney-General,  and  Robert 
Richards,  Deputy  Attorney-General,  for  Respondent: 

The  sections  of  the  prohibition  law  attacked  do  not 
contravene  either  the  constitution  or  the  statutes  regu- 
lating jurisdiction  of  the  district  and  justice  courts. 
"The    district   courts     *      *      *     gj^g^jj    j^^y^    original 
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j  urisdiction  in  *  *  *  all  criminal  cases  not  otherwise 
provided  by  law."  Const.  Nev.,  sec.  6,  art.  4.  "  *  *  * 
Justice  courts  may  have  such  criminal  jurisdiction  as 
may  be  prescribed  by  law."  Const.  Nev.,  sec.  8,  art.  4. 
The  prohibition  statute  simply  gives  both  courts  con- 
current jurisdiction.  12  Cyc.  100 ;  16  C.  J.  150,  sec.  173 ; 
Ex  Parte  Dolan,  60  Pac.  1094 ;  State  v.  Brooks,  7  Pac. 
951 ;  State  v.  Kabe,  1  N.  W.  1054 ;  Wieden  v.  State, 
124  N.  W.  509. 

The  examination  has  been  had  and  the  defendant 
bound  over,  and  it  is  now  sought  to  invoke  the  remedy 
of  habeas  corpus,  standing  upon  the  statute  alone,  with- 
out any  intimation  of  prejudice  to  the  petitioner's 
rights.  This  is  not  the  law.  State  v.  Foster,  105  N.  W. 
938.  "We  do  not  think  the  postponement  of  the  pre- 
liminary examination  beyond  six  days,  whether  erro- 
neous or  not,  affected  the  jurisdiction."  People  v.  Van 
Horn,  119  Cal.  323. 

Errors,  other  than  jurisdictional,  cannot  be  reached  in 
the  manner  sought  by  petitioner.  Her  remedy  is  by 
appeal  in  the  main  case.    People  v.  Boren,  78  Pac.  899. 

By  the  Court,  Coleman,  C.  J. : 

This  is  a  proceeding  in  habeas  corpus. 

A  complaint  was  filed  in  the  justice  court  at  Battle 
Mountain,  charging  petitioner  with  having  in  her  pos- 
session intoxicating  liquor,  in  violation  of  our  prohi- 
bition statute  (Stats.  1919,  p.  1).  Pursuant  to  the 
provision  of  the  statute,  the  district  attorney  elected  to 
have  the  justice  of  the  peace  hold  a  preliminary  exam- 
ination, to  determine  if  there  was  such  probable  cause 
as  would  justify  the  certifying  of  the  case  to  the  district 
court  for  trial.  The  matter  was,  upon  stipulation,  set 
for  hearing  before  the  justice  on  June  24,  1919.  On 
June  21,  1919,  the  district  attorney  of  Lander  County, 
without  giving  any  reason  therefor,  requested  the  jus- 
tice of  the  peace  to  continue  such  preliminary  hearing 
until  July  3,  1919;   and,  notwithstanding  the  objection 
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and  protest  of  the  petitioner,  the  justice  entered  an 
i  order  continuing  such  hearing  until  July  3,  1919.    The 

order  of  continuance  reads : 

"Hearing  of  case  postponed,  on  application  of  A.  J. 
Maestretti,  district  attorney,  to  July  3,  1919,  at  3 
o'clock  p.  m." 

It  further  appears  that,  when  the  matter  was  called 
for  hearing  on  July  3,  1919,  petitioner  objected  to 
the  justice  holding  a  preliminary  hearing,  upon  two 
grounds:  First,  because  of  the  unauthorized  continu- 
ance of  July  3 ;  and,  second,  because  the  district  court 
had  no  jurisdiction  of  the  offense  charged  in  the  com- 
plaint, for  the  reason  that  it  was  a  misdemeanor,  and 
that  justices  of  the  peace  have  exclusive  jurisdiction  of 
misdemeanors — but  that,  notwithstanding  such  objec- 
tion, said  justice  proceeded  with  such  preliminary 
hearing,  and  held  petitioner  to  answer  to  the  district 
court.. 

The  second  contention  of  counsel  for  petitioner  is 
based  upon  the  holding  of  this  court  in  Moore  v.  Orr, 
30  Nev.  458,  98  Pac.  398,  to  the  effect  that  the  district 
court  did  not  have  jurisdiction  to  try  Moore  for  the 
misdemeanor  charged  in  the  indictment  presented 
against  him. 

We  do  not  think  the  case  mentioned  is  controlling  in 
the  proceeding  before  us.  By  investigation  it  will  be 
seen  that  the  statute  under  which  Moore  was  being 
prosecuted  made  certain  acts  a  misdemeanor,  and  pro- 
vided for  imposing  a  fine  of  not  to  exceed  $200  upon  any 
person  convicted  of  violating  the  statute.  It  will  be 
seen  that  the  court,  in  determining  the  jurisdiction  of 
the  justice  court,  quoted  section  2531,  Cutting's  Com- 
piled Laws,  which  was  then  in  effect,  which  is  now 
section  4851,  Revised  Laws,  1912.    It  reads  as  follows : 

"Justice  courts  shall  also  have  jurisdiction  of  the 
following  public  offenses,  committed  within  the  respec- 
tive counties  in  which  courts  are  established:  First, 
petit  larceny;  second,  assault  and  battery,  not  charged 
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to  have  been  committed  upon  a  public  officer  in  the 
discharge  of  his  duties,  or  with  intent  to  kill;  third, 
breaches  of  the  peace,  riots,  affrays,  committing  a  wilful 
injury  to  property,  and  all  misdemeanors  punishable  by 
fine  not  exceeding  five  hundred  dollars,  or  imprisonment 
not  exceeding  six  months,  or  by  both  such  fine  and 
imprisonment." 

The  court  then  says : 

"The  offense  charged  in  the  indictment  is  a  misde- 
meanor, and  the  penalty  imposed  brings  it  within  the 
original  jurisdiction  of  the  justice  court." 

Such  is  not  the  situation  in  the  case  before  us.  The 
statute  under  which  petitioner  was  prosecuted  is  special 
in  its  nature,  and  a  violation  of  it  does  not  constitute 
either  of  the  offenses  specifically  mentioned  in  section 
4851,  Revised  Laws,  nor  offenses  punishable  by  fine  "not 
exceeding  five  hundred  dollars,  or  imprisonment  not 
exceeding  six  months,  or  by  both  such  fine  and 
imprisonment,"  as  contemplated  by  the  general  clause 
of  said  section. 

1.  By  section  3  of  the  prohibition  act  it  is  provided 
that  a  person  violating  the  same  shall  be  deemed  guilty 
of  a  misdemeanor  for  the  first  offense  (as  charged 
against  petitioner),  and  upon  conviction  shall  be  fined 
not  less  than  $100  nor  more  than  $1,000,  and  imprisoned 
in  the  county  jail  not  less  than  two  nor  more  than 
twelve  months.  It  will  be  readily  seen,  while  petitioner 
is  charged  with  a  misdemeanor,  the  penalty  which  may 
be  inflicted  under  the  act  under  which  she  is  being 
prosecuted  may  be  greatly  in  excess  of  any  that  may 
be  imposed  under  section  4581,  Revised  Laws ;  hence  it 
follows  that  the  district  court  has  jurisdiction. 

2.  There  is  nothing  in  the  contention  in  this  case 
that  the  statute  in  question  is  in  violation  of  section  1 
of  the  fourteenth  amendment  to  the  constitution  of  the 
United  States,  in  that  it  denies  equal  protection  of  the 
law  to  all  persons.  In  determining  this  point,  the  test 
is  whether  or  not  all  persons  similarly  situated  are 


28  Ex  Parte  McGee  [44th  Nev. 

Opinion  of  the  CJourt — Coleman,  C.  J. 

affected  alike  in  respect  to  the  privileges  conferred  and 
the  liabilities  imposed.  12  C.  J.  1145;  16  C.  J.  1352, 
1353.  This  court,  in  considering  the  question  in  Russell 
V.  Esmeralda  County,  32  Nev.  304, 107  Pac.  890,  says : 

*The  law  operates  alike  on  all  persons  similarly  situ- 
ated, and  hence  it  cannot  be  said  to  deny  to  any  citizen 
the  equal  protection  of  the  law  or  abridge  the  privileges 
or  immunities  thereof  within  the  purview  of  this  section 
of  the  constitution." 

So  far  as  the  act  itself  is  concerned,  it  contemplates 
that  all  persons  similarly  situated  shall  be  treated  alike 
under  its  provisions.  This  is  all  that  the  constitutional 
provision  requires.  It  may  be  that  under  the  terms  of 
the  act  one  man  may  be  fined  $50,  another  $200,  and 
another  $500,  when  the  facts  and  circumstances  are 
identical ;  but  that  is  not  the  fault  of  the  law,  but  of  its 
administration.  The  same  thing  might  happen  in  any 
misdemeanor  case  triable  before  a  justice  of  the  peace. 

The  contention  that  the  j  ustice  of  the  peace  lost  j  uris- 
diction  to  proceed  in  the  matter  when  he  made  the  order 
of  June  21  continuing  the  hearing  of  the  case  to  July  3 
is  based  upon  section  6973,  Revised  Laws,  1912,  which 
reads : 

"The  examination  must  be  completed  in  one  session, 
unless  the  magistrate,  for  good  cause  shown,  adjourns 
it.  The  adjournment  cannot  be  for  more  than  two  days 
at  a  time,  nor  for  more  than  six  days  in  all,  unless  by 
consent  or  on  motion  of  the  defendant." 

In  this  connection,  our  attention  is  directed  to  the 
language  of  this  court  found  in  Ex  Parte  Ah  Kee,  22 
Nev.  374,  40  Pac.  879.  In  that  case  the  hearing  was 
postponed  for  twenty-seven  days,  during  which  period 
the  writ  of  habeas  corpus  was  procured.  Such  are  not 
the  facts  in  this  case.  Had  petitioner  applied  for  this 
writ  prior  to  the  date  to  which  the  preliminary  hearing 
was  continued,  that  case  would  be  in  point  and  control- 
ling.   The  rule  which  we  must  adopt  is  that  stated  in 
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People  V.  Van  Horn,  119  Cal.  323,  51  Pac.  538,  where 
the  court  had  under  consideration  the  identical  question 
here  presented.    In  that  case  the  court  said : 

"We  do  not  think  that  a  postponement  of  the  prelimi- 
nary examination  beyond  six  days,  whether  erroneous 
or  not,  affected  the  jurisdiction.  If  the  postponement 
worked  appellants  any  legal  wrong,  such  wrong  con- 
sisted in  their  temporary  illegal  confinement  by  the 
officer  who  had  them  in  custody,  for  which,  if  not 
lawful,  there  would  have  been  a  remedy  at  the  time." 

3.  The  view  thus  expressed  is  adhered  to  in  People 
V.  Boren,  139  Cal.  210,  72  Pac.  899.  See,  also.  State  v. 
Foster,  14  N.  D.  561,  105  N.  W.  938;  16  C.  J.  322. 
There  are  no  authorities  which  take  the  contrary  view, 
and  we  feel  justified  in  adopting  the  rule  which  we  have 
stated. 

The  judgment  and  order  appealed  from  must  be 
affirmed,  and  the  petitioner  remanded  to  the  custody  of 
the  officer. 

It  is  so  ordered. 


30  Ex  Parte  Arascada  [44th  Nev. 

Argument  for  Petitioner 
[No.  2422] 

In  the  Matter  op  the  Application  of  Y.  ARASCADA 

FOR  a  Writ  of  Habeas  Corpus. 

[189Pac.619] 

1.  Criminal  Law — District  Court,  and  Not  Justice  Court,  Has 

Jurisdiction  to  Try  Violation  of  Prohibition  Statute. 

In  view  of  Rev.  Laws,  4851,  district  court,  and  not  the 
justice  court,  had  jurisdiction  to  try  one  charged  with  mis- 
demeanor of  violating  the  prohibition  statute,  section  3  whereof 
provides  for  fine  of  $100  to  $1,000  and  imprisonment  in  county- 
jail  for  from  two  to  twelve  months. 

2.  Statutes — "Expressio  Unius  est  Exclusio  Alterius." 

The  enumeration  of  certain  cases  in  a  statute  is  an 
exclusion  of  all  cases  not  mentioned,  under  the  rule  of  con- 
struction, "Expressio  unius  est  exclusio  alterius" 

3.  Criminal  IxA.w — Prohibition  Statute  Void  in  so  far  as  Con- 

ferring Concurrent  Jurisdiction  on  Justice  and  District 
Courts. 

Prohibition  act,  sec.  28,  undertaking  to  confer  concurrent 
jurisdiction  of  the  misdemeanors  of  first  offenses  under  the  act 
on  justices  of  the  peace  and  the  district  courts,  violates  Const, 
art.  6,  sec.  8,  and  is  void  to  such  extent. 

4.  Statutes  —  Invalidity   of   Portion   Does   Not   Affect   Other 

Portions  Not  Dependent. 

Adjudging  a  certain  portion  of  a  statute  unconstitutional 
does  not  affect  any  other  portion,  except  so  much  thereof  as  is 
dependent  on  the  portion  declared  void. 

5.  Statutes — Sections  of  Prohibition  Statute  Not  Affected  by 

Unconstitutionaliti:  of  Other  Section. 

The  invalidity  of  prohibition  act,  sec.  28,  undertaking  to 
confer  concurrent  jurisdiction  of  the  misdemeanors  of  first 
offenses  under  the  act  on  justices  of  the  peace  and  the  dis- 
trict courts,  which  is  violative  of  Const,  art.  6,  sec.  8,  does  not 
affect  section  3,  of  the  act,  conferring  jurisdiction  on  the  dis- 
trict court,  or  sections  9  and  10,  providing  for  a  preliminary 
hearing  before  a  justice. 

Original  proceeding.  In  the  matter  of  the  applica- 
tion of  Y.  Arascada  for  writ  of  habeas  corpus.  Petition 
dismissed,  and  petitioner  remanded  to  custody. 

Campbell,  Robins  &  Salter,  for  Petitioner : 

The  district  court  had  no  jurisdiction  under  the  pro- 
hibition act  to  try  petitioner  for  the  offense  charged, 
and  therefore  its  j  udgment  is  void.  Under  the  constitu- 
tion, the  legislature  had  no  power  to  place  concurrent 
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jurisdiction  in  the  justice  court  and  the  district  court 
over  an  offense  arising  under  the  act.  The  act  places 
jurisdiction  over  first  offenses  in  the  justice  court;  hence 
the  power  of  the  legislature  to  limit  or  qualify  that 
jurisdiction  in  the  same  act  is  exhausted,  as  the  con- 
stitution gives  to  the  district  courts  jurisdiction  "in  all 
criminal  cases  not  otherwise  provided  by  law."  Const. 
Nev.,  art  6,  sec.  6.  Concurrent  jurisdiction  in  the  two 
courts  can  exist  only  in  certain  mechanics-lien  cases 
and  cases  in  unlawful  detainer.  The  statement  of  these 
two  instances  constitutes  an  exclusion  of  all  others  in 
which  concurrent  jurisdiction  may  be  provided  by  the 
legislature.  Const.  Nev.,  art.  6,  sec.  8.  The  constitution 
does  not  permit  the  legislature  to  confer  concurrent 
jurisdiction  in  any  other  cases  than  those  enumerated 
in  the  constitution.  The  same  general  rules  which  gov- 
ern in  the  construction  of  statutes  govern  courts  in  con- 
struing constitutions.  State  v.  Arrington,  18  Nev.  412 ; 
State  V.  Imel,  146  S.  W.  783;  Hodges  v.  Daudy,  149 
S.  W.  656 ;  Mugge  v.  Warnell,  50  South.  645.  In  the 
construction  of  statutes  and  constitutions,  the  statement 
of  one  thing  is  the  exclusion  of  all  others.  "If  the 
constitution  prescribes  one  method  of  filling  an  office, 
the  legislature  cannot  adopt  some  other."  State  v. 
Arrington,  supra;  Page  v.  Allen,  98  Am.  Dec.  272; 
Gouger  v.  Timberlake,  46  N.  E.  338;  W.  U.  T.  Co.  v. 
R.  R.  Comm.,  45  South.  598 ;  People  v.  Church,  49  N.  E. 
162. 

Even  were  there  no  provision  in  the  constitution  con- 
cerning cases  in  which  concurrent  jurisdiction  may  be 
conferred,  under  article  6,  section  6,  the  legislature 
would  be  prohibited  from  conferring  such  jurisdiction, 
the  same  being  "otherwise  provided  by  law."  Green  v. 
Superior  Court,  21  Pac.  307;  State  v.  Myers,  28  Pac. 
650;   People  v.  Fortsh,  110  Pac.  624. 

The  intention  of  the  legislature  must  be  gathered  from 
a  reading  of  the  entire  act  and  a  consideration  of  the 
ends  to  be  accomplished.    In  passing  the  prohibition  act. 
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the  legislature  intended  to  make  a  clear  and  definite 
distinction  between  the  punishment  for  first  offenses 
and  that  for  subsequent  breaches  of  the  law,  and 
obviously  placed  jurisdiction  of  first  offenses  in  the 
justice  court.  Concurrent  jurisdiction  being  impossible 
under  our  constitution,  there  was  no  jurisdiction  in  the 
district  court  to  try  petitioner  for  the  offense  charged, 
and  the  writ  of  habeas  corpus  should  issue  to  prevent 
his  unlawful  incarceration. 

Thomas  E.  Powell,  District  Attorney,  for  Respondent : 

The  only  question  necessary  to  be  decided  is  as  to 
whether  the  phrase  "concurrent  jurisdiction"  can  be  con- 
strued to  mean  "exclusive  jurisdiction." 

If  the  district  court  and  the  justice  court  can  have 
concurrent  jurisdiction  in  criminal  matters,  trial  of 
petitioner  in  the  district  court  was  the  correct  pro- 
cedure. If  they  cannot  have  such  jurisdiction,  the 
district  court  has  exclusive  jurisdiction,  as  there  is  no 
attempt  in  the  statute  to  confer  other  than  concurrent 
jurisdiction  on  the  justice  court;  and  if  the  statute  fails 
to  do  that,  it  confers  nothing,  and  leaves  exclusive  juris- 
diction in  the  district  court.  If  section  28  of  the  prohi- 
bition act,  conferring  concurrent  jurisdiction  on  justice 
courts,  violates  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States,  and  is  therefore  void,  the 
jurisdiction  is  in  the  district  courts,  said  section  being 
the  only  one  that  assumes  to  confer  jurisdiction  on 
justice  courts;  and  if  said  section  violates  neither  the 
state  nor  the  federal  constitution,  the  district  courts 
have  jurisdiction  concurrent  with  the  justice  courts  for 
the  trial  of  first  offenses,  and  the  proper  procedure  has 
been  followed  in  the  trial  of  petitioner. 

Can  the  district  courts,  in  view  of  section  8,  article  6, 
of  the  state  constitution,  if  authorized  by  statute,  exer- 
cise concurrent  jurisdiction  in  criminal  matters?  If,  in 
view  of  said  section,  jurisdiction  under  the  prohibition 
act  cannot  be  concurrent  in  the  district  court  and  the 
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justice  court,  in  which  thereof  is  it  placed?  The  section 
provides  that  "justice  courts  shall  have  such  criminal 
jurisdiction  as  may  be  prescribed  by  law."  This  lan- 
guage is  as  broad  as  it  could  be  made ;  has  no  qualifica- 
tion nor  limitation ;  it  says  they  shall  have  such  criniinal 
jurisdiction,  exclusive  or  concurrent,  as  the  legislature 
may  see  fit  to  confer.  The  enumeration,  in  section  6, 
article  6,  of  the  state  constitution,  of  the  particular 
instances  in  which  the  legislature  may  confer  concurrent 
jurisdiction,  does  not  limit  the  power  to  confer  concur- 
rent jurisdiction.  The  maxim,  Expressio  unius  est 
exclusio  cUterius,  is  not  applicable.  "The  true  statement 
of  the  rule  is  that  the  maxim,  like  all  rules  of  construc- 
tion, is  applicable  under  certain  conditions  to  determine 
the  intention  of  the  lawmaker  when  it  is  not  otherwise 
manifest."  Lewis,  Stat.  Constr.,  2d  ed.,  sees.  491,  495; 
Curtis  V.  McCuUough,  3  Nev.  202. 

The  legislature  has  the  power,  under  the  constitution, 
to  confer  concurrent  jurisdiction.  Ex  Parte  Dolan,  128 
Cal.  460;  Adams  v.  Superior  Court,  168  Pac.  641;  In 
Re  Carrillo,  66  Cal.  3 ;  Ex  Parte  Yee  Kim  Mah,  31  Cal. 
App.  196. 

By  the  Court,  Coleman,  C.  J. : 

Petitioner  has  applied  for  a  writ  of  habeas  corpus,  to 
be  discharged  from  the  custody  of  the  sheriff  of  Hum- 
boldt County  under  a  commitment  issued  out  of  the 
district  court  upon  a  conviction  and  sentence  to  the 
county  jail  for  violating  the  prohibition  statute  (Stats. 
1919,  p.  1). 

By  the  act  in  question  it  is  provided  that  a  person 
shall  be  deemed  guilty  of  a  misdemeanor  for  a  first 
offense.  It  is  conceded  by  the  state  that  the  offense 
charged  against  the  petitioner,  and  under  which  he 
was  convicted,  is  his  first  offense. 

Three  grounds  are  urged  as  reasons  for  petitioner's 
discharge:  First,  that  the  district  court  has  no  juris- 
diction over  misdemeanors  generally;   second,  that  the 
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act  in  question  is  in  violation  of  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States;  and, 
third,  that  so  much  of  section  28  of  the  act  as  purports 
to  confer  concurrent  jurisdiction  upon  justices  of  the 
peace  and  the  district  court  is  void. 

As  to  the  first  two  grounds  stated,  the  questions  raised 
have  been  this  day  decided  adversely  to  petitioner's 
contention  (In  Re  McGee,  44  Nev.  23),  and  we  do  not 
deem  it  necessary  to  restate  our  views  as  to  them. 

1.  As  to  the  third  ground  urged  in  behalf  of  peti- 
tioner, it  is  said  that  the  general  spirit  of  the  act  is  that 
justice  courts  shall  have  jurisdiction  over  first  offenses, 
and  that  the  portion  of  section  28  which  purports  to 
confer  concurrent  jurisdiction  upon  justice  and  district 
courts  is  in  violation  of  section  8,  article  6,  of  our  con- 
stitution, and  null  and  void,  and  hence  the  proceeding 
in  the  district  court  wherein  petitioner  was  convicted  is 
a  nullity.  Section  3  of  the  act  in  question,  after  pro- 
viding that  first  offenders  shall  be  deemed  guilty  of  a 
misdemeanor,  provides  that  persons  convicted  of  such 
crime  may  be  fined  not  less  than  $100  nor  more  than 
$1,000,  and  imprisoned  in  jail  not  less  than  two  nor 
more  than  twelve  months.  While  the  first  offense  is 
designated  as  a  misdemeanor  by  the  statute,  the  justice 
court  does  not  acquire  jurisdiction  under  the  section 
mentioned,  because  the  penalty  may  be  in  excess  of  that 
provided  in  the  general  statute  (Rev.  Laws,  4851),  as 
pointed  out  in  the  McGee  case,  supra,  and  hence  the 
district  court  has  jurisdiction  under  that  section.  The 
only  other  section  of  the  act  which  purports  to  confer 
jurisdiction  upon  the  justice  court  of  first  offenders  is 
the  portion  of  section  28  which  is  assailed  as  being 
unconstitutional,  null,  and  void. 

2.  Section  8  of  article  6  of  the  constitution  provides 
that  the  legislature  many  confer  upon  the  justice  courts 
and  the  district  courts  concurrent  jurisdiction  over  cer- 
tain enumerated  cases,  but  a  misdemeanor  is  not  one  of 
them,  and  it  is  urged  that  the  enumeration  of  certain 
cases  over  which  the  legislature  may  confer  concurrent 
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jurisdiction  upon  the  courts  mentioned  is  an  exclusion 
of  all  cases  not  mentioned,  in  harmony  with  the  maxim, 
''Expressio  unius  est  exclusio  alteHusy  This  is  a  well- 
recognized  rule  of  statutory  construction  and  one  based 
upon  the  very  soundest  of  reasoning;  for  it  is  fair  to 
assume  that,  when  the  legislature  enumerates  certain 
instances  in  which  an  act  or  thing  may  be  done,  or 
when  certain  privileges  may  be  enjoyed,  it  names  all 
that  it  contemplates;  otherwise  what  is  the  necessity 
of  specifying  any?  The  rule  invoked  is  so  thoroughly 
recognized,  not  only  by  the  courts  generally,  but  by  our 
own  court,  that  it  would  be  puerile  to  dwell  upon  the 
question  presented,  further  than  to  quote  from  the 
decisions  of  our  own  court.  The  identical  question 
before  us  was  determined  by  this  court  in  Lake  v.  Lake, 
17  Nev.  230,  30  Pac.  880,  when  it  said : 

"It  is  settled  that  affirmative  words  in  a  constitution, 
that  courts  shall  have  the  jurisdiction  stated,  naturally 
include  a  negative  that  they  shall  have  no  other." 

The  language  of  Beatty,  C.  J.,  in  State  v.  Hallock,  14 
Nev.  202,  33  Am.  Rep.  559,  might  have  been  used  with 
propriety  had  the  question  now  before  us  been  under 
consideration  by  the  court.    He  said : 

"It  is  true  that  the  constitution  does  not  expressly 
inhibit  the  power  which  the  legislature  has  assumed  to 
exercise,  but  an  express  inhibition  is  not  necessary. 
The  affirmation  of  a  distinct  policy  upon  any  specific 
point  in  a  state  constitution  implies  the  negation  of 
any  power  in  the  legislature  to  establish  a  different 
policy.  'Every  positive  direction  contains  an  implica- 
tion against  anything  contrary  to  it  which  would  frus- 
trate or  disappoint  the  purpose  of  that  provision.  The 
frame  of  the  government,  the  grant  of  legislative  power 
itself,  the  organization  of  the  executive  authority,  the 
erection  of  the  principal  courts  of  justice,  create  implied 
limitations  upon  the  lawmaking  authority  as  strong  as 
though  a  negative  was  expressed  in  each  instance.*  Peo- 
ple V.  Draper,  15  N.  Y.  544.  The  presumption  is  always 
that  positive  provisions  of  a  constitution  are  mandatory 
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and  not  merely  directory  (Cooley's  Const.  Lim.  78,  79), 
and  there  is  nothing  to  overthrow  this  presumption  with 
respect  to  the  provisions  under  discussion." 

In  State  v.  Arrington,  18  Nev.  412,  4  Pac.  735,  the 
court  said : 

"But,  in  seeking  for  limitations  and  restrictions,  we 
must  not  confine  ourselves  to  express  prohibitions. 
Negative  words  are  not  indispensable  in  the  creation 
of  limitations  to  legislative  power,  and,  if  the  constitu- 
tion prescribes  one  method  of  filling  an  office,  the  legis- 
lature cannot  adopt  another." 

To  the  same  effect:  In  Re  Bailey's  Estate,  31  Nev. 
377,  103  Pac.  232,  Ann.  Cas.  1912a,  743 ;  Leake  v.  Bias- 
del,  6  Nev.  40;  25  R.  C.  L.  981;  26  Cyc.  1122. 

3.  Applying  this  rule  of  construction  to  the  portion 
of  section  28  in  question,  it  is  very  clear  that  the  law- 
making power  of  the  state  cannot  confer  concurrent 
jurisdiction  upon  the  justice  courts  and  the  district 
courts  over  misdemeanors,  and  that  so  much  of  the 
statute  as  purports  to  do  so  is  null  and  void,  as  con- 
tended. 

4,  5.  But  the  declaring  of  the  portion  of  the  act  in 
question  void  does  not  entitle  the  petitioner  to  the  writ 
sought,  because  the  adjudging  of  a  certain  portion  of 
a  statute  to  be  unconstitutional  does  not  affect  any  other 
portion,  save  and  except  so  much  thereof  as  is  depen- 
dent upon  that  portion  which  is  declared  null  and  void, 
and  the  effect  of  our  holding  is  simply  to  abrogate  that 
portion  of  the  statute  whereby  it  was  sought  to  give 
offenders  the  benefit  of  a  trial  before  the  tribunal  which 
is  closest  to  the  people,  but  in  no  way  affects  section  3 
of  the  statute,  which  primarily  confers  jurisdiction  upon 
the  district  court,  nor  sections  9*and  10  thereof,  which 
provide  for  a  preliminary  hearing  before  a  justice  of 
the  peace,  such  as  the  petitioner  had. 

Holding  the  views  expressed,  it  follows  that  the  peti- 
tion must  be  dismissed,  and  petitioner  remanded  to  the 
custody  of  the  sheriff. 

It  is  so  ordered. 
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[No.  2423] 

Y.  ARASCADA,  Petitioner,  v.  THE  SIXTH  JUDI- 
CIAL DISTRICT  COURT  OF  THE  STATE  OF 
NEVADA,  IN  AND  FOR  THE  COUNTY  OF 
HUMBOLDT  ;*  Hon.  JAMES  A.  CALLAHAN,  THE 
Judge  Thereof  ;  W.  H.  SPRINGER  and  GEORGE 
BRADY,  Respondents. 

[189Pac.621] 

1.  Prohibition — Writ  Issues  Only  in  Urgent  Cases,  and  Not  if 

Court  Had  Jurisdiction. 

Prohibition  will  issue  only  in  urgent  cases,  and  will  not 
issue  at  all  if  the  court  sought  to  be  restrained  had  jurisdiction 
to  hear  and  determine  matter  under  consideration. 

2.  Indictment  and  Information — Defect  in  Duplicitous  Indict- 

ment Cured  by  Verdict  Convicting  of  Only  One  Offense. 

Where  petitioner  was  convicted  of  but  one  offense  under  a 
duplicitous  indictment,  the  defect  therein  was  cured  by  the 
verdict. 

Original  proceeding.  Application  for  a  writ  of 
prohibition  by  Y.  Arascada  against  the  Sixth  Judicial 
District  Court  of  the  State  of  Nevada,  in  and  for  the 
County  of  Humboldt,  and  Hon.  James  A.  Callahan, 
Judge  thereof,  and  W.  H.  Springer  and  George  Brady. 
Alternative  writ  quashed,  and  proceedings  dismissed. 
Petition  for  rehearing  denied. 

Campbell,  Robins  &  Salter,  for  Petitioner : 

An  indictment  charging  two  crimes,  in  the  presence 
of  a  demurrer,  is  in  no  better  position  in  resisting  a  writ 
of  prohibition  than  is  a  civil  complaint  which  unites 
two  or  more  causes  of  action  forbidden  by  the  law. 
And  more  especially  when  the  indictment  and  its 
duplicitous  character  cannot  be  reviewed  by  appeal. 
Where  a  statute  makes  a  specific  direction  and  pro- 
hibits the  institution  of  a  proceeding  in  other  than  the 
designated  form,  refusal  of  the  trial  court  to  observe 
the  inhibitions  is  to  ignore  a  jurisdictional  requisite, 
and  such  may  be  the  subject  of  prohibition.  Walser  v. 
Moran,  42  Nev.  111. 

When  the  lower  court  has  misconceived  the  law,  the 
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writ  will  issue.    Floyd  v.  District  Court,  21  Nev.  409 ; 
Roberts  v.  District  Court,  43  Nev.  332. 

Thomas  E.  Powell,  District  Attorney,  for  Respon- 
dents :  ^ 

The  writ  of  prohibition  will  not  lie  to  correct  errors 
of  law,  where  the  court  has  jurisdiction  to  pass  upon 
and  decide  the  legal  questions.  Nevada  Central  v.  Dis- 
trict Court,  21  Nev.  409 ;  State  v.  Frazier,  167  N.  W. 
510 ;  Rankin  v.  Superior  Court,  106  Pac.  718 ;  Corley  v. 
Adair,  134  Pac.  835 ;  State  v.  Court,  120  N.  E.  335. 

Where  the  court  has  jurisdiction  of  the  subject-matter, 
it  has  jurisdiction  to  pass  upon  the  sufficiency  of  the 
indictment  or  complaint,  and  prohibition  will  not  lie  to 
review  its  decision.  Bailey,  Habeas  Corpus,  sec.  356; 
State  V.  Evans,  60  N.  W.  433;  State  v.  Medler,  131 
Pac.  976 ;  Kitts  v.  Superior  Court,  90  Pac.  977 ;  Ex 
Parte  Reuf ,  89  Pac.  605 ;  Borello  v.  Superior  Court,  96 
Pac.  404 ;  Goldsmith  v.  Owen,  95  Ky.  420. 

The  indictment  was  not  duplicitous,  when  measured 
by  the  rules  applicable  to  indictments.  "If  the  acts 
charged  form  component  parts  of  or  represent  prelimi- 
nary stages  in  a  single  transaction,  they  may  be  charged 
together,  and  the  same  is  true  of  acts  entering  into  a 
single  and  continuous  transaction."  22  Cyc.  378,  379; 
Joyce  on  Indictments,  sec.  404 ;  Commonwealth  v.  Miller, 
107  Pa.  St.  276 ;  Bradley  v.  State,  20  Fla.  738 ;  State  v. 
Climie,  12  N.  D.  33 ;  State  v.  Meada,  56  Kan.  690.  "An 
indictment  is  not  double  because  it  charges  several 
related  acts,  all  of  which  enter  into  and  constitute 
a  single  offense,  although  such  acts  may  in  themselves 
constitute  distinct  offenses."  22  Cyc.  385;  14  R.  C.  L. 
195. 

By  the  Court,  Coleman,  C.  J. : 

This  is  an  application  for  a  writ  of  prohibition  to 
prevent  the  destruction  of  certain  liquors,  pursuant  to 
an  order  made  by  the  respondent  court  in  a  criminal 
action  pending  therein,  wherein  petitioner  was  convicted 
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of  violating  the  prohibition  statute.  Upon  arraignment 
petitioner  demurred  to  the  indictment  upon  the  ground 
that  it  is  duplicitous.  The  court  overruled  the  demur- 
rer ;  whereupon  petitioner  entered  a  plea  of  not  guilty, 
and  upon  the  trial  was  convicted. 

Pursuant  to  section  11  of  the  prohibition  act  (Stats. 
1919,  p.  1),  the  court  ordered  that  certain  liquors  which 
were  found  upon  the  premises  described  in  the  indict- 
ment be  destroyed,  and  appointed  respondents  Springer 
and  Brady  to  destroy  them. 

1.  In  an  opinion  this  day  filed  in  the  habeas  corpus 
proceeding  wherein  petitioner  herein  was  the  petitioner, 
we  held  adversely  to  certain  contentions  therein,  which 
went  to  the  constitutionality  of  the  act  in  question.  In 
this  proceeding  it  is  conceded  that  the  question  now 
urged  is  not  such  a  jurisdictional  one  as  would  entitle 
petitioner  to  be  discharged  on  habeas  corpus,  but  one 
which  justified  the  writ  sought.  It  is  a  well-established 
rule  in  this  state  that  the  writ  of  prohibition  will  issue 
only  in  urgent  cases,  and  will  not  issue  at  all  if  the  court 
sought  to  be  restrained  had  jurisdiction  to  hear  and 
determine  the  matter  under  consideration.  Walcott  v. 
Wells,  21  Nev.  47,  24  Pac.  367 ;  9  L.  R.  A.  59 ;  37  Am. 
St.  Rep.  478 ;  Low  v.  Crown  Point,  2  Nev.  75. 
.  It  is  said  that  the  indictment  was  duplicitous,  and 
that,  this  question  having  been  raised  by  demurrer,  the 
court  had  jurisdiction  only  to  sustain  the  demurrer, 
and,  having  ruled  erroneously  thereupon,  was  ousted 
of  jurisdiction  to  proceed  to  a  trial  of  the  case  upon 
the  merits. 

The  petition  for  the  writ  alleges,  among  other  things, 
that  upon  the  trial  of  petitioner  he — 
"was  found  guilty  of  the  offense  of  keeping  intoxicating 
liquors  in  a  building  owned  and  used  by  the  defendant 
as  a  place  where  soft  drinks  are  sold;  or  was  found 
guilty  of  the  offense  of  keeping  liquors  for  sale  —  of 
which  offense  he  was  found  guilty  petitioner  has  no 
knowledge." 
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2.  We  do  not  concede  that  the  indictment  complained 
of  is  duplicitous  (State  v.  Burns,  25  S.  D.  364,  126  N.  W. 
572),  but  we  do  not  deem  it  necessary  to  decide  that 
question,  for  the  reason  that  it  appears  from  the  peti- 
tion that  petitioner  was  convicted  of  one  6ffense  only; 
and,  this  being  true,  if  there  was  a  defect  it  was  cured 
by  the  verdict.  1  New  Bish.  Crim.  Prac.  sec.  443.  In 
State  V.  Merrill,  44  N.  H.  625,  it  is  said: 

"But  it  is  held  that  duplicity  in  an  indictment,  whether 
in  the  same  count  or  different  ones,  will  be  cured  by  a 
verdict  of  guilty  as  to  one  of  the  offenses,  and  not  guilty 
as  to  the  other.  Wharton,  Am.  Cr.  Law,  98 ;  Arch.  Cr. 
PI.  50." 

In  State  v.  Miller,  24  Conn.  522,  the  court  says : 

"It  is  further  claimed  that  the  complaint  is  bad  for 
duplicity.  Without  expressing  any  opinion  whether  there 
be  ground  for  this  objection,  we  are  satisfied  the  objec- 
tion comes  too  late  after  the  verdict.  *  *  *  But  it  is 
extremely  doubtful  whether  it  can  be  made  the  subject 
of  a  motion  in  arrest  of  judgment,  or  of  a  writ  of  error, 
and  it  is  cured  by  verdict  of  guilty  as  to  one  of  the 
offenses,  and  not  guilty  as  to  the  other,  and  the  present 
case  is  that  precisely." 

See,  also,  22  Cyc.  404,  7. 

For  the  reasons  given,  it  is  ordered  that  the  alterna- 
tive writ  issued  herein  be  quashed,  and  that  these 
proceedings  be  dismissed. 

On  Petition  for  Rehearing 

Per  Curiam: 
Rehearing  denied. 
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In  the  Matter  of  the  Application  of  G.  CECCHET- 
TINI FOR  A  Writ  of  Prohibition. 

[189Pac.024] 

1.  Criminal  Law — Prohibition  Statute  Void  in  so  far  as  Con- 
ferring Concurrent  Jurisdiction  on  Justice  and  District 
Courts. 

Prohibition  act,  sec.  28,  imtlertaking  to  confer  concurrent 
jurisdiction  of  the  misdemeanors  of  first  offenses  under  the 
act  on  justices  of  the  peace  and  the  district  courts,  is  violative 
of  Const,  art.  6,  sec.  8,  and  void  to  such  extent. 

Original  proceeding.  In  the  matter  of  the  applica- 
tion of  G.  Cecchettini  for  a  writ  of  prohibition.  Per- 
emptory writ  directed  to  issue,  with  limitation. 

McCarran,  Miller  &  Mashhurn,  for  Petitioner : 

Section  28  of  the  prohibition  act,  under  which  it  is 
intended  to  try  petitioner,  is  null  and  void  and  of  no 
effect,  its  provisions  being  in  conflict  with  section  6, 
article  6,  Constitution  of  Nevada,  and  in  contravention 
of  section  8,  article  6,  thereof.  These  constitutional  pro- 
visions are  clear.  "The  constitution  is  not  a  grant  of 
powers  to  the  legislature,  but  a  limitation  upon  its 
powers."  Hubbard  v.  Dunne,  115  N.  E.  210;  Standard 
Oil  Co.  V.  Graves,  162  Pac.  558.  The  district  courts  are 
created  by  the  constitution,  and  their  jurisdiction  and 
powers  are  therein  set  forth.  The  legislature  may  pre- 
scribe the  number  of  justices  of  the  peace  and  prescribe 
their  criminal  jurisdiction.  The  provisions  of  the  con- 
stitution mentioned  being  a  limitation  and  not  a  grant, 
it  must  be  clear  that  the  constitution,  having  made  pro- 
vision for  the  instances  in  which  the  justice  court  may 
exercise  concurrent  jurisdiction  with  courts  of  record, 
has  thereby  excluded  the  right  of  the  legislature  to  pro- 
vide for  concurrent  jurisdiction  of  the  justice  court  in 
any  other  instances.  11  Cyc.  661.  "The  general  scheme 
of  the  constitution  in  conferring  jurisdiction  upon 
inferior  courts,  which  it  specifies,  is  to  deal  exclusively 
with  the  subject-matter  which  it  mentions  and  enumer- 
ates.''   W.  U.  T.  Co.  V.  Taylor,  84  Ga.  408. 
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The  district  courts  are  to  have  jurisdiction  in  all 
criminal  cases  not  otherwise  provided  for  by  law.  This 
excludes  the  idea  of  concurrent  jurisdiction  of  the  jus- 
tice court  and  the  district  court  over  the  same  offenses. 
"If,  however,  the  jurisdiction  so  conferred  is  exclusive, 
an  act  of  the  legislature  conferring  the  same  jurisdiction 
upon  another  court  will  be  unconstitutional."  15  C.  J. 
1130.  The  power  to  grant  criminal  jurisdiction  does  not 
include  the  power  to  grant  concurrent  criminal  juris- 
diction. State  V.  Perry,  18  Nev.  412.  "While  the  legis- 
lature has  enacted  statutes  broad  enough  in  their 
provisions  to  authorize  the  district  courts  to  proceed  by 
indictment  in  any  criminal  case,  nevertheless  it  is  con- 
ceded that  the  legislature  has  no  power  to  enlarge  the 
jurisdiction  of  any  court  beyond  that  expressed  in  the 
constitution."    State  v.  Orr,  30  Nev.  458. 

G.  /.  Kenny,  District  Attorney  (A.  L.  Haight,  of  Coun- 
sel), for  Respondent: 

Justice  courts  have  exclusive  jurisdiction  of  first 
offenses  under  the  prohibition  law;  therefore  all  first 
offenses  must  be  tried  in  said  courts.  The  prohibition 
act  was  intended  to,  and  does,  confer  jurisdiction  of 
first  offenses  upon  the  justice  court.  "Concurrent  juris- 
diction" means  "jurisdiction,"  and,  when  jurisdiction  is 
conferred  upon  justice  courts  in  criminal  cases,  "exclu- 
sive jurisdiction"  is  thereby  conferred,  in  view  of  the 
constitutional  provision  that  the  jurisdiction  of  district 
courts  is  limited,  as  regards  criminal  cases,  to  those 
"not  otherwise  provided  by  law." 

In  State  v.  Orr,  30  Nev.  458,  this  court  has  interpreted 
the  constitutional  provisions  in  the  light  of  their  true 
spirit  and  intent,  as  well  as  in  accordance  with  their 
plain  language:  "When  jurisdiction  over  certain  crimi- 
nal cases  is  conferred  upon  justice  courts,  they  become 
cases  'otherwise  provided  by  law,'  and  are  by  the  plain 
language  of  the  constitution  excepted  from  the  juris- 
diction of  district  courts."    Ex  Parte  Ming,  42  Nev.  472 ; 


April,  1920]  Ex  Parte  Cecchettini  43 

Opinion  of  the  Court — Coleman,  C.  J. 

Ex  Parte  Wallingf ord,  60  Cal.  103 ;   Green  v.  Superior 
Court,  21  Pac.  309 ;  State  v.  Myers,  28  Pac.  650. 

By  the  Court,  Coleman,  C.  J. : 

This  is  an  application  for  a  writ  of  prohibition  to 
restrain  the  j  ustice  of  the  peace  of  New  River  township, 
Churchill  County,  Nevada,  from  proceeding  to  try  the 
petitioner  upon  a  misdemeanor  charge  for  violating  the 
prohibition  statute. 

As  we  interpret  the  brief  filed  in  behalf  of  petitioner, 
it  is  conceded  that  a  justice  of  the  peace  has  jurisdic- 
tion to  hold  a  preliminary  hearing  where  one  is  accused 
of  violating  the  prohibition  law,  but  that  he  has  no 
jurisdiction  to  try  and  determine  such  a  charge. 

Section  28  of  the  prohibition  statute  (Stats.  1919, 
p.  1)  provides  that  justices  of  the  peace  shall  have  con- 
current jurisdiction  with  the  district  court  for  the  trial 
of  first  offenses  arising  under  the  act.  From  a  reading 
of  the  complaint  filed  against  petitioner,  it  appears  that 
this  is  a  first  offense. 

The  same  contention  is  made  in  this  proceeding  as 
was  urged  upon  us  in  Ex  Parte  Arascada,  44  Nev.  30, 
this  day  decided,  as  to  the  constitutionality  of  the  por- 
tion of  section  28  which  undertakes  to  confer  concurrent 
jurisdiction  upon  the  justice  and  district  courts,  and  the 
ruling  in  that  matter  is  controlling  in  this.  In  that 
matter  we  hold  the  portion  of  the  section  mentioned,  and 
all  portions  of  the  statute  dependent  thereupon,  to  be 
repugnant  to  section  8  of  article  6  of  the  constitution, 
and  void.  It  follows  that  the  justice  courts  are  without 
jurisdiction  to  try  persons  charged  with  violating  the 
prohibition  statute.  Nothing  was  said  in  Ex  Parte 
Zwissig,  42  Nev.  360,  178  Pac.  20,  contrary  to  the  views 
expressed  herein.  In  that  matter  the  question  here  pre- 
sented was  not  suggested,  the  petitioner  assuming  that 
the  justice  court  had  jurisdiction,  if  the  points  pre- 
sented were  not  well  taken. 

While  it  follows  that  the  writ  sought  must  issue,  it 
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does  not  follow  that  the  justice  of  the  peace  has  no 
j  urisdiction  to  hold  a  preliminary  hearing,  as  was  shown 
in  Ex  Parte  Arascada,  supra. 

It  is  ordered  that  a  peremptory  writ  of  prohibition 
issue,  restraining  the  respondent  from  further  proceed- 
ing to  try  the  petitioner  upon  the  charge  mentioned,  and 
from  rendering  a  judgment  therein,  but  not  restraining 
said  respondent  from  holding  a  preliminary  hearing. 


fNo.  2424] 

PHCEBE  BOSWELL  CLARK,  Respondent,  v.  ALLEN 

L.  CLARK,  Appellant. 

[189Pac.  676;   194Pac.96] 

1.  Mabbiage  —  Continued  Relations  Afteb  Removal  of  Impedi- 

ment TO  Legal  Mabbiage  Establishes  Valid  Mabbiage. 

That  parties  who  had  entered  into  a  formal  marriage  which 
was  invalid  because  the  man  had  a  wife  living  continued 
cohabitation  after  the  man's  former  wife  secured  a  divorce, 
though  no  new  marriage  agreement  or  change  in  relations 
was  shown,  establishes  a  valid  marriage. 

2.  Mabbiage  —  Ignobance   of    Impediment   Dubing   Ck)HABiTATiON 

Afteb  Its  Removal  Does  Not  Defeat. 

The  ignorance  by  a  woman  of  an  existing  marriage  of 
the  man  to  whom  she  believed  herself  married  during  cohabi- 
tation after  the  former  wife  had  secured  divorce  does  not 
prevent  the  continued  relations  from  establishing  a  valid 
marriage. 

3.  Mabbiage  —  Pbesumption    of    Innocence    Does    Not    Defeat 

Common-Law  Mabbiage  Which  Made  Husband  Bigamist. 

The  presumption  of  innocence,  whether  it  is  a  presumption 
of  law  or  of  fact,  is  a  rebuttable  one,  and  it  does  not  defeat 
a  valid  marriage  by  continued  cohabitation  after  divorce  of 
the  man  rendered  marriage  legal,  though  thereafter  he  had 
married  another,  so  as  to  be  guilty  of  adultery  if  the  cohabi- 
tation made  a  valid  marriage. 

4.  Mabbiage — Finding  of  New  Agbeement  Held  Outside  Plead- 

ings. 

Where  plaintiff's  pleading  and  proof  relied  on  a  marriage 
established  by  continued  cohabitation  after  defendant  was 
divorced  by  his  former  wife  and  showed  plaintiff's  ignorance 
of  defendant's  prior  marriage  until  after  suit  was  begun,  a 
finding  by  the  trial  court  that  after  defendant's  divorce  the 
parties  made  a  new  marriage  agreement  was  outside  the 
issues. 
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5.  Appeal    and    Ebrob  —  Finding    Outside    Evidence    Harmless 

Where  Other  Findings  Support  Judgment. 

Finding  by  tlie  trial  court  outside  of  tlie  pleading  and  the 
evidence  does  not  require  reversal  where  other  findings  sup- 
ported by  the  evidence  were  sufficient  to  sustain  the  judgment. 

6.  Appeal  and  Error — Judgment  Presumed  Not  to  Have  Been 

Based  on  Finding  Outside  Issues. 

Judgment,  after  findings  by  court  that  the  parties  cohabited 
after  the  man  was  divorced,  and  that  thereafter  they  made  a 
new  marriage  agreement,  which  latter  finding  was  outside 
the  issues  and  evidence,  held  not  to  have  been  based  on  the 
erroneous  finding,  since  it  will  not  be  presumed  that  the  trial 
court  attempted  to  grant  relief  on  an  entirely  different  state 
of  facts  involving  different  principles  of  law  from  those 
stated  in  the  pleadings. 

7.  Divorce — ^Decree  Not  Reversed  for  Insincerity  or  Laches  of 

Plaintiff  Considered  by  Trial  Court. 

Where  the  trial  court,  which  granted  divorce  to  plaintiff, 
considered  the  question  of  defendant's  innocence  in  contract- 
ing a  subsequent  marriage  and  plaintiff's  sincerity  and  her 
laches,  the  decree  will  not  be  reversed  on  appeal  because  of 
doubt  as  to  her  sincerity. 

ON  REHEARING 

1.  Marriage — Is  a  Civil  Contract,  Entered  Into  by  Ceremony  or 

Mutual  Agreement. 

"Marriage"  is  a  civil  contract,  into  which  parties  w^ho  are 
competent  may  enter,  either  through  the  performance  of  the 
ceremony  of  marriage  or  through  a  mutual  agreement  between 
the  parties  to  be  husband  and  wife  in  prsesenti,  with  subse- 
quent cohabitation  as  husband  and  wife,  and  the  holding  out 
to  the  world  and  each  other  as  such. 

2.  Marriage — Contract  by  Mutual  Agreement  and  Subsequent 

Cohabitation  a  Question  of  Fact. 

Whether  or  not  a  marriage  contract  by  mutual  agreement 
has  been  entered  into,  and  cohabitation  indulged  in  between 
the  parties,  is  not  a  matter  of  law,  but  merely  a  matter  of 
fact,  to  be  determined  from  the  circumstances  of  the  particu- 
lar case. 

3.  Marriage  —  Evidence    Supporting    Finding    of    Marriage    by 

Mutual  Agreement,  with  Cohabitation. 

In  a  wife's  suit  for  divorce,  wherein  it  appeared  that  at 
the  time  of  the  marriage  the  husband  had  another  wife  living, 
from  whom  he  erroneously  believed  he  had  been  divorced, 
evidence  held  to  support  a  finding  that,  after  the  decree  of 
divorce  from  defendant's  first  wife  had  been  entered,  the 
parties  mutually  agreed  to  live  as  husband  and  wife,  and  did 
so  live  and  hold  each  other  out  to  the  world  as  such. 

4.  Marriage  —  Mutual  Agreement,   Followed  by   Cohabitation, 

Held  Common-Law  Marriage. 

A  marriage  contract  entered  into  by  mutual  agreement,  fol- 
lowed by  cohabitation  as  husband  and  wife,  holding  each  other 
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out  to  the  world  as  such  after  impediments  to  a  legal  marriage 
have  been  removed,  is  sufficient  to  constitute  a  common-law 
marriage. 

5.  Marriage  —  Defendant   in    Divorce    Suit    Held    Estopped   to 
Deny  that  He  Was  Plaintiff's  Husband. 

Where  a  husband  married  his  wife  under  the  belief  that  he 
had  been  legally  divorced  from  a  previous  wife,  when  in  fact 
a  decree  of  divorce  was  not  entered  until  after  the  ceremony, 
and  that  thereafter  the  husband  and  wife  mutually  agreed 
to  continue  to  live  as  such,  the  husband  stating  that  the  wife 
was  and  always  would  be  his  wife,  the  husband,  in  a  subse- 
quent divorce  suit  by  the  wife,  held  estopped  to  deny  that  he 
was  her  husband. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County ;  Thomas  F.  Moran,  Judge. 

Action  for  divorce  by  Phoebe  Boswell  Clark  against 
Allen  L.  Clark.  Decree  for  plaintiff,  and  defendant 
appeals.    Affirmed.    On  rehearing,  judgment  affirmed. 

Hoyt,  Norcross,  Thatcher,  Woodburn  &  Henley,  and 
John  D.  Hoyt,  for  Appellant : 

Nothing  short  of  an  actual  marriage,  as  distinguished 
from  the  mere  presumption  which  arises  from  cohabi- 
tation and  repute  following  the  removal  of  an  impedi- 
ment, would  suffice  to  support  this  action.  Under  the 
pleadings,  no  such  contract  could  properly  be  proved. 
Before  plaintiff  can  rely  upon  an  actual  contract  of 
marriage  per  verba  de  prsesenti,  she  must  amend  her 
pleadings  and  allege  the  time  and  place  of  such  contract. 
There  is  no  evidence  of  any  valid  contract  of  marriage 
between  the  parties,  even  if  proof  of  same  were  admis- 
sible. 

Under  the  facts  disclosed,  no  actual  marriage  could 
have  existed.  Consent  and  capacity  were  never  united. 
The  marriage  ceremony  was  void,  because  defendant  had 
a  wife  living,  and  no  new  consent  could  have  been  inter- 
changed during  the  cohabitation  of  the  parties,  since 
the  plaintiff  never  knew  of  the  existence  of  any  disa- 
bility, and  hence  was  always  relying  upon  the  original, 
and  void,  consent.  The  presumption  that  the  parties 
exchanged  a  new  consent  arose  the  moment  the  disa- 
bility to  their  marriage  was  removed,  but  to  give  effect 
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to  this  the  court  would  have  to  indulge  the  presumption 
that  defendant  was  guilty  of  the  crime  of  bigamy.  Rev. 
Laws,  6456 ;  State  v.  Zichf eld,  23  Nev.  304.  The  crime 
of  bigamy  is  a  felony.  As  against  this  the  law  imposes 
the  presumption  of  innocence,  the  most  favored  of  the 
law.  It  outweighs  the  presumption  that  the  parties 
exchanged  a  new  consent  the  moment  the  disability  was 
removed.  The  result  is  that  this  mere  presumption  of 
a  new  consent  must  fall,  under  the  circumstances  of  the 
case  at  bar.  Case  v.  Case,  17  Cal.  600 ;  People  v.  Ander- 
son, 26  Cal.  133 ;  White  v.  White,  82  Cal.  427 ;  Heifer 
v.  People,  156  111.  511;  Sparks  v.  Ross,  65  Atl.  977; 
Moore  v.  Moore,  102  Tenn.  148 ;  Norman  v.  Goods,  38 
S.  E.  317;  Moore  v.  Heinke,  24  South.  374;  Lamkin  v. 
Insurance  Co.,  52  Pac.  1040 ;  State  v.  St.  John,  68  S.  W. 
374 ;  Smith  v.  Fuller,  16  L.  R.  A.  98. 

There  y^as  a  material  variance  between  the  pleadings 
and  the  proof,  which  entitled  defendant  to  require  plain- 
tiff to  amend.  Marshal  v.  Golden  Fleece  Co.,  16  Nev. 
156;  Rev.  Laws,  5080. 

The  presumption  which  arises  from  cohabitation  and 
repute  will  fall  as  against  a  subsequent  and  actual  mar- 
riage; and  as  against  such  marriage,  proof  of  a  prior 
actual  marriage  alone  is  admissible.  In  Re  Baldwin's 
Estate,  123  Pac.  267;  In  Re  Campbell's  Estate,  108 
Pac.  669 ;  Jones  v.  Jones,  48  Md.  391 ;  Weatherf ord  v. 
Weatherf ord,  20  Ala.  556 ;  Myatt  v.  Myatt,  44  111.  473 ; 
Waddingham  v.  Waddingham,  21  Mo.  App.  609 ;  Jack- 
son V.  Claw,  18  Johns.  346;  Houpt  v.  Houpt,  5  Ohio, 
539 ;  Clayton  v.  Wardell,  4  N.  Y.  230. 

Frame  &  Raffetto,  for  Respondent : 

Counsel  for  appellant  lay  down  the  proposition  that 
the  presumption  of  innocence  of  appellant  overcomes 
the  presumption  of  his  consent  to  the  marriage,  and 
then  attempt  to  explain  away  the  evidence  which  the 
trial  court  found  ample  to  establish  the  element  of  con- 
sent— ^whether  called  present  consent,  present  assent, 
mutual    understanding,    agreement,     or     matrimonial 
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intention.  There  is  abundant  evidence  that  this  element 
existed  both  before  and  after  the  impediment  of  the 
former  marriage  had  been  removed.  Cohabitation  and 
repute  for  the  period  of  eighteen  years  is  unquestioned ; 
and  that  the  parties  lived  together  as  husband  and  wife 
with  matrimonial  intent  during  all  of  said  period  is 
testified  to  by  both  parties,  and  this  evidence  stands 
uncontradicted  in  the  record. 

Under  our  decisions  a  common-law  marriage  is  recog- 
nized and  valid ;  the  form  of  the  contract  is  immaterial. 
It  consists  in  the  meeting  of  the  minds  of  the  parties, 
with  matrimonial  intent,  coupled  with  cohabitation  and 
repute.  If  the  minds  meet  on  a  common  plane  and  with 
a  common  understanding,  the  contract  is  complete. 

By  the  Court,  Sanders,  J. : 

This  is  an  action  for  divorce  on  the  ground  of  adultery, 
brought  by  Phoebe  Boswell  Clark  against  Allen  L.  Clark 
in  the  district  court  of  Washoe  County,  commenced  on 
the  26th  day  of  December,  1917,  and  ending  in  a  decree 
in  her  favor  on  the  30th  day  of  September,  1919.  The 
cause  was  tried  before  the  court  without  a  jury.  The 
defendant  appeals  to  this  court  from  an  order  denying 
his  motion  for  a  new  trial  and  from  the  judgment. 

The  facts  are  stated  in  the  pleadings.  The  complain- 
ant alleges  that  plaintiff  and  defendant  intermarried  on 
or  about  the  6th  day  of  August,  1892,  at  Winnemucca, 
Nevada,  and  that  said  marriage  has  never  been  annulled 
and  the  bonds  of  matrimony  existing  between  plaintiff 
and  defendant  have  never  been  dissolved,  and  that  they 
are  husband  and  wife.  She  alleges  that  since  said  mar- 
riage on  or  about  February  16,  1910,  defendant  entered 
into  a  contract  of  marriage  and  had  a  marriage  ceremony 
performed  between  himself  and  one  Emily  James,  and 
ever  since  has  lived  openly  with  said  Emily  James  as  his 
wife,  and  during  all  of  said  time  held  her  out  to  be  his 
wife  and  lived  openly  and  notoriously  in  adultery  with 
her  and  been  guilty  of  a  continual  and  systematic  course 
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of  adultery  with  said  Emily  James,  all  of  which  remains 
uncondoned  and  unforgiven. 

The  defendant  by  his  answer  denies  that  plaintiff  and 
defendant  on  or  about  the  6th  day  of  August,  1892,  at 
said  place,  or  at  any  other  time  or  place,  or  at  all,  inter- 
married, and  he  denies  that  plaintiff  and  defendant  then, 
or  at  any  other  time,  became  and  now  are  husband  and 
wife,  but,  on  the  contrary,  on  the  6th  day  of  August, 
1892,  and  for  a  long  time  prior  and  subsequent  thereto, 
he  had  a  wife  living,  to  wit,  Mary  E.  Clark.  He  admits 
that  he  intermarried  with  said  Emily  James  on  the  16th 
day  of  February,  1910,  admits  that  he  openly  lived  with 
her  as  his  wife,  and  alleges  that  said  Emily  James  is  his 
lawful  wife. 

For  reply  to  the  bar  pleaded  in  defense  of  her  action 
plaintiff  alleges  that  on  the  10th  day  of  April,  1893,  the 
defendant  was  divorced  from  said  Mary  E.  Clark  by  the 
superior  court  of  Sacramento  County,  Calif.,  and  that 
the  impediment  to  the  marriage  of  the  plaintiff  and 
defendant  was  at  that  time  removed,  and  there  has  been 
no  impediment  to  their  marriage  since  said  date.  She 
further  alleges  that,  at  the  time  of  the  intermarriage 
between  plaintiff  and  the  defendant,  plaintiff  had  no 
knowledge  of  Mary  E.  Clark,  and  no  knowledge  that 
defendant  had  been,  or  claimed  to  have  been,  married 
before  his  marriage  with  plaintiff,  and  plaintiff  never 
did  have  knowledge  of  such  fact  until  a  time  subsequent 
to  the  filing  of  the  complaint  in  the  present  action.  She 
further  alleges  that  from  the  time  of  her  intermarriage 
with  the  defendant,  and  also  from  and  after  the  10th 
day  of  April,  1893,  until  a  period  subsequent  to  Febru- 
ary 16,  1910,  plaintiff  and  defendant  lived  and  cohabited 
together  as  husband  and  wife,  and  defendant  never  dur- 
ing all  of  said  time  informed  plaintiff  that  she  was  not 
his  lawful  wife  and  that  he  had  a  former  wife,  and  she 
alleges  that  by  reason  of  the  cohabitation  between  plain- 
tiff and  defendant  subsequent  to  said  decree  of  divorce 
between  defendant  and  said  Mary  E.  Clark,  as  aforesaid, 
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the  plaintiff  became,  and  ever  since  has  been,  and  now  is 
the  common-law  wife  of  said  defendant,  and  as  such 
entitled  to  all  the  privileges  and  benefits  of  matrimony, 
and  in  truth  and  in  fact  the  wife,  and  the  only  wife,  of 
said  defendant,  and  that  plaintiff  and  defendant  are 
husband  and  wife. 

The  trial  court  upon  the  conclusion  of  the  case  took 
ample  time  to  consider  its  decision,  and  wrote  a  lengthy 
opinion  reviewing  the  testimony  and  filed  special  find- 
ings of  facts.  One  of  those  findings,  and  the  one  which 
is  the  foundation  of  plaintiff's  right  to  a  divorce,  is  in 
substance  as  follows : 

That  the  parties  intermarried  at  Winnemucca,  Nevada, 
on  the  6th  day  of  August,  1892 ;  that  at  the  time  of  the 
marriage  the  defendant  had  a  wife  living  in  the  State 
of  California,  who  had  commenced  in  that  state  a  pro- 
ceeding against  the  defendant  on  the  20th  day  of  July, 
1892,  and  on  the  10th  day  of  April,  1893,  a  minute 
order  was  entered  in  that  proceeding  granting  to  the 
defendant's  then  wife,  Mary  E.  Clark,  a  divorce,  and  on 
March  6,  1906,  a  decree  of  divorce  absolute  was  signed 
and  entered ;  that  at  the  time  of  the  marriage  between 
plaintiff  and  defendant  the  plaintiff  had  no  knowledge 
of  any  other  woman  claiming  to  be  the  wife  of  defen- 
dant; that  said  marriage  was  entered  into  in  good 
faith,  and  that  during  all  the  times  from  said  date  of 
marriage  and  up  to  and  about  the  year  1910  the  plain- 
tiff and  defendant  lived  and  cohabited  as  husband  and 
wife  and  held  themselves  out  to  the  world  as  such  hus- 
band and  wife  during  all  of  said  times;  that  during 
said  period  of  time  a  child  was  born  to  the  marriage, 
which  died;  that  the  parties  lived  together  as  husband 
and  wife  and  held  themselves  out  to  the  world  as  such  i]ji 
the  States  of  California  and  Nevada  after  the  marriage 
of  Mary  E.  Clark  and  defendant  had  been  annulled; 
that  a  marriage  contract  was  entered  into  between  the 
plaintiff  and  the  defendant  after  the  impediment  to  the 
defendant's  marriage  was  removed  by  the  divorce  which 
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was  granted  to  defendant's  former  wife  in  California, 
and  that  said  parties  continued  to  live  together  as  hus- 
band and  wife  pursuant  to  said  agreement  until  the  year 
1910,  when  defendant  left  the  plaintiff  in  the  State  of 
California,  came  to  Reno,  Nevada,  and  there  on  the  16th 
day  of  February,  1910,  entered  into  a  supposed  marriage 
contract  with  and  was  wrongfully  and  unlawfully  mar- 
ried to  one  Emily  James;  that  plaintiff  and  defendant 
ever  since  said  marriage  have  been,  and  now  are, 
husband  and  wife. 

The  objections  interposed  to  this  finding  furnish  the 
grounds  for  this  appeal.  While  numerous  errors  have 
been  assigned,  they  have  been  condensed  and  are  dis- 
cussed under  three  leading  propositions:  First,  that 
the  pleadings  do  not  state  a  cause  of  action  against  the 
defendant ;  second,  there  is  a  material  variance  between 
the  pleadings  and  proof  (and  the  decision  of  the  court) 
that  entitled  defendant  to  require  plaintiff  to  amend  her 
pleadings;  third,  there  is  no  evidence  whatever  of  any 
contract  of  marriage  between  plaintiff  and  defendant. 

For  convenience  we  will  consider  the  assignments  in 
their  order. 

1.  First,  the  pleadings  do  not  state  a  cause  of  action. 
If  we  clearly  interpret  the  somewhat  involved  argument, 
it  is  the  contention  of  the  learned  counsel  for  appellant 
that  the  pleadings  do  not  state  a  cause  of  action,  in  that 
the  marriage  relation  is  not  alleged  or  shown  to  exist. 
From  this  premise  it  is  argued  that,  since  the  plaintiff 
alleges  in  her  pleading  that  at  the  time  of  her  marriage 
to  the  defendant  she  had  no  knowledge  of  Mary  E.  Clark, 
the  defendant's  former  wife,  and  no  knowledge  that  the 
defendant  had  or  claimed  to  have  had  a  former  wife 
living  until  after  she  had  commenced  her  action,  it 
would  be  folly  to  assume  that  after  the  impediment  to 
their  marriage  had  been  removed  the  parties  consented 
or  mutually  agreed  to  take  each  other  as  husband  and 
wife,  and  that  in  the  absence  of  such  averment  the  com- 
plaint is  defective.    The  main  question,  therefore,  to  be 
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determined  is  whether  the  marriage  of  the  parties, 
although  illegal  at  the  time  of  its  solemnization  by 
reason  of  a  legal  impediment,  such  as  the  existing  prior 
marriage  of  the  defendant,  became  legal  by  virtue  of 
the  removal  of  the  impediment,  whether  known  or 
unknown.  Counsel  contend  that  the  inference  of  mar- 
riage as  alleged  in  the  complaint  is  rebutted,  because 
the  parties  had  commenced  to  live  together  in  pursuance 
of  an  invalid  marriage,  and  that  the  consent  deducible 
from  continued  cohabitation  after  the  impediment  wajs 
removed  must  be  referred  to  the  invalid  ceremony.  We 
are  not  in  accord  with  this  doctrine.  It  must  be  con- 
ceded that  the  marriage,  although  invalid,  was  undoubt- 
edly a  consent  by  the  parties  to  live  together  as  husband 
and  wife;  and  their  subsequent  continued  cohabitation 
as  man  and  wife  for  a  period  of  approximately  eighteen 
years  is  proof  of  continued  consent.  Eaton  v.  Eaton, 
66  Neb.  676,  92  N.  W.  995,  60  L.  R.  A.  605,  1  Ann.  Cas. 
199.  The  question  of  consent  to  marry  is  sufficiently 
covered  by  the  case  of  Parker  v.  De  Bernardi,  40  Nev. 
361,  164  Pac.  645. 

We  accept  and  reaffirm  the  general  rule  that,  if  parties 
desire  marriage  and  do  what  they  can  to  render  their 
union  matrimonial,  but  one  of  them  is  under  a  disability, 
their  cohabitation  thus  matrimonially  meant  and  con- 
tinued after  the  disability  is  removed  will,  in  law,  make 
them  husband  and  wife  from  the  moment  that  such  disa- 
bility no  longer  exists,  although  there  are  no  special 
circumstances  to  indicate  that  the  parties  expressly 
renewed  their  consent  or  changed  their  mode  of  living 
after  the  removal  of  the  impediment ;  and,  even  though 
the  removal  is  unknown,  continued  cohabitation  there- 
after evidences  consent  to  live  in  wedlock.  18  R.  C.  L. 
436,  where  the  cases  in  support  of  the  doctrine  are 
collated  in  the  notes. 

2.  Taking  the  facts  as  stated  in  the  complaint,  and 
applying  the  law  to  them,  we  are  of  the  opinion  that, 
assuming  the  ignorance  of  the  plaintiff  of  the  invalidity 
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of  her  marriage  with  the  defendant  during  the  whole 
period  of  their  cohabitation,  yet  after  the  removal  of 
the  impediment  to  their  marriage  they  became  married 
persons,  and  the  complaint  shows,  as  in  other  cases,  a 
valid  marriage.  Eaton  v.  Eaton,  supra;  Chamberlain 
V.  Chamberlain,  68  N.  J.  Eq.  736,  62  Atl.  680,  3  L.  R.  A. 
(N.S.)  224,  111  Am.  St.  Rep.  658,  6  Ann.  Cas.  483. 

3.  It  is  further  insisted  that  the  proof  relied  upon 
to  show  the  adultery  of  the  defendant  would  convict 
the  defendant  of  the  crime  of  bigamy,  and  the  stronger 
presumption  of  the  defendant's  innocence  of  crime  over- 
comes the  presumption  of  the  marriage  of  the  parties 
from  cohabitation  and  repute  alone.  We  fail  to  appre- 
ciate the  argument  that  the  marriage  of  the  parties 
is  based  upon  habit  and  repute  alone.  The  plaintiff 
declares  on  an  actual  marriage,  illegal  at  the  time  of 
its  solemnization,  it  is  true,  but  became  legal  by  virtue 
of  the  removal  of  the  impediment  and  continued  matri- 
monial cohabitation.  If  plaintiff's  marriage  to  defen- 
dant be  thus  established,  and  the  defendant  entered  into 
a  subsequent  marriage  with  Emily  James  and  cohabited 
with  her  as  man  and  wife,  he  is  certainly  guilty  of 
adultery.  The  rule  of  presumption  of  the  defendant's 
innocence  in  such  case  is  not  inflexible  or  to  be  applied 
baldly  to  every  conceivable  state  of  facts.  The  presump- 
tion at  most  is  rebuttable,  and  its  proper  application 
depends  upon  the  attending  facts  and  circumstances 
of  the  particular  case.  Whether  the  presumption  is  one 
of  law  or  fact  it  is  not  necessary  to  decide,  because,  as 
stated,  in  either  case  it  is  rebuttal.  We  conclude  that 
the  force  of  the  presumption  of  the  defendant's  inno- 
cence in  cohabiting  with  Emily  James  under  a  subse- 
quent and  an  actual  marriage  is  not  so  strong  as  to  be 
or  become  a  fixed  rule  of  law  that  may  be  taken  advan- 
tage of  by  demurrer  to  a  complaint  which  alleges  the 
defendant's  subsequent  marriage  to  Emily  James  to  be 
an  adulterous  act. 

4.  The  second  and  third  assignments  of  error  are 
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that  the  court,  after  trial  had  and  its  decision  rendered, 
erred  in  not  requiring  plaintiff,  upon  motion  of  defen- 
dant, to  amend  her  pleading  and  proof  and  the  insuffi- 
ciency of  the  evidence  to  support  the  finding  that  after 
the  impediment  to  their  marriage  was  removed  the 
parties  entered  into  a  contract  of  marriage  or  presently 
agreed  to  take  each  other  as  man  and  wife  and  continued 
to  live  as  man  and  wife  pursuant  to  said  agreement 
until  the  year  1910.  There  is  no  doubt  that  this  particu- 
lar part  of  the  finding  is  in  variance  with  the  pleading, 
and  may  be  said  to  be  clearly  outside  the  issue ;  but  the 
fact  that  a  finding  has  been  made  outside  the  issue  does 
not  warrant  the  granting  of  a  new  trial.  Such  an 
objection  is  available  only  on  appeal  from  the  judgment. 
Power  V.  Fairbanks,  146  Cal.  614,  80  Pac.  1075.  We 
therefore  shall  consider  these  assignments  upon  the 
theory  that  the  pleadings  and  the  findings  do  not  sup- 
port the  judgment.  We  are  in  entire  accord  with  the 
statement  made  by  counsel  that  there  is  no  evidence 
whatever  to  support  the  finding  that  the  parties  after 
the  removal  of  the  impediment  to  their  marriage  con- 
tracted or  presently  agreed  to  take  each  other  as  man 
and  wife  and  continued  to  live  together  as  such  pursuant 
to  their  agreement.  This  finding,  as  above  stated,  is 
in  variance  with  the  pleading  and  outside  the  issue.  It 
is  unwarranted  and  will  be  treated  as  a  nullity.  Deaner 
V.  O'Hara,  36  Colo.  476,  85  Pac.  1123;  Boothe  v.  Bank, 
47  Or.  299,  83  Pac.  785;  O'Brien  v.  Drinkenberg,  41 
Mont.  538,  HI  Pac.  137;  Kimball  v.  Success  Co.,  38 
Utah,  78,  110  Pac.  872. 

5.  But  in  view  of  the  other  findings,  not  disputed,  we 
are  of  the  opinion  that  the  unauthorized  finding  is  not 
prejudicial.  With  it  stricken  out  and  disregarded,  it  is 
undoubtedly  true  that  the  remainder  of  the  finding  is 
clearly  within  the  issue,  and  there  is  no  lack  of  evidence 
to  support  it. 

If  there  are  findings  to  support  the  judgment,  and 
these  findings  are  supported  by  the  evidence,  it  is  imma- 
terial that  there  are  othey  findings  which  the  evidence 
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does  not  support.    McKibbin  v.  McKibbin,  139  Cal.  448, 
73  Pac.  143. 

6.  But  it  is  in  effect  argued  that  this  rule  of  practice 
should  not  be  indulged  here,  because  the  trial  judge 
based  his  decision  upon  the  single  finding  that  after  the 
impediment  was  removed  the  parties  agreed  to  take 
each  other  as  man  and  wife.  We  are  unable  to  agree 
with  this  view  of  the  finding.  What  the  individual 
opinion  of  the  trial  judge  may  have  been  as  to  the 
amount  of  evidence  required  to  transform  cohabitation, 
illegal  in  its  origin,  into  actual  matrimony,  may  be  of 
some  doubt,  but  from  our  examination  of  the  entire  evi- 
dence, read  in  connection  with  the  court's  decision,  we 
are  of  the  opinion  that  the  unobjectionable  findings  are 
the  ones  which  in  the  opinion  of  the  trial  judge  control 
the  judgment.  We  should  hesitate  to  say  that  a  court 
would  be  so  indifferent  to  a  fundamental  rule  of  plead- 
ing as  to  arbitrarily  attempt  to  grant  relief  on  an 
entirely  different  state  of  facts  and  which  involved 
different  principles  of  law  from  those  stated  in  the 
pleading. 

It  is  further  insisted  that,  the  parties  being  domiciled 
in  the  State  of  California  at  the  time  of  the  alleged 
removal  of  the  impediment  to  their  marriage,  under 
the  laws  of  California  (section  55,  Civil  Code,  as 
amended  by  Stats.  1895)  nothing  short  of  an  actual 
contract  of  marriage,  as  distinguished  from  the  mere 
presumption  which  arises  from  cohabitation  and  repute 
following  the  removal  of  an  impediment,  would  suffice 
to  support  this  action.  We  are  of  the  opinion  that  the 
evidence  supports  the  finding  that  the  parties  lived  and 
cohabited  together  as  husband  and  wife  in  the  State  of 
Nevada  prior  and  subsequent  to  the  date  of  the  removal 
of  the  impediment  to  their  marriage,  and  the  law  of 
Nevada  controls.    Parker  v,  De  Bernardi,  supra. 

7.  The  writer  of  this  opinion  is  impressed  that  the 
plaintiff  brought  her  suit  not  so  much  to  obtain  the  per- 
sonal benefits  of  a  divorce  but  to  receive  its  incidents — 
a  division  of  the  defendant's  separate  property,  acquired 
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by  him  several  years  after  his  separation  from  the 
plaintiff  as  heir  and  distributee  of  his  deceased  father's 
estate,  alleged  to  be  of  the  value  of  $40,000  or  $50,000. 
The  defendant,  however,  does  not  plead  as  a  defense  the 
insincerity  of  the  plaintiff  or  her  lack  of  good  faith. 
Therefore  the  writer  yields  to  the  majority  of  the  court, 
who  take  the  view  that  the  matter  of  the  defendant's 
innocence  in  contracting  the  marriage  with  Emily 
James,  the  plaintiff's  sincerity,  and  her  laches  all  entered 
into  the  merits  of  the  case  and  are  presumed  to  have 
been  weighed  and  considered  by  the  trial  court  in  arriv- 
ing at  its  ultimate  conclusion,  and  this  court  will  not 
disturb  the  decree. 

The  marriage  status  of  the  parties  having  been  estab- 
lished, and  being  of  the  opinion  that  the  evidence  is 
sufficient  to  justify  the  conclusion  of  the  trial  court,  we 
affirm  the  decree  of  divorce,  and  leave  that  portion  of 
the  judgment  that  purports  to  award  to  the  plaintiff 
permanent  alimony  of  $125  per  month  to  be  considered 
on  the  plaintiff's  appeal  from  that  portion  of  the 
judgment. 

On  Rehearing 

By  the  Court,  Coleman,  C.  J. : 

While  on  the  original  hearing  in  this  matter  some 
question  as  to  the  pleadings  was  urged,  it  was  not 
renewed  in  the  petition  for  a  rehearing,  and  we  shall 
content  ourselves  on  this  point  by  saying  that  the  plead- 
ings on  the  part  of  the  plaintiff  in  the  case  are  far  from 
models.  However,  as  the  case  was  tried  on  its  merits, 
with  the  evident  idea  on  the  part  of  both  parties  that 
only  one  question  was  involved,  viz,  "Is  the  plaintiff 
the  lawful  wife  of  the  defendant?"  we  feel  that  we 
should  devote  no  consideration  to  the  question  of  the 
pleadings,  beyond  stating  generally  that  they  are  suffi- 
cient to  support  the  judgment.  It  may  be  said  that 
none  of  the  attorneys  now  in  the  case  were  connected 
with  it  at  the  time  the  issues  were  being  made  up.  We 
will  state  briefly  the  salient  points  in  the  case: 

In  the  year ,  Allen  L.  Clark  was  married  to  Mary 
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E.  Clark.  Thereafter,  and  on  August  6,  1892,  believing 
he  had  been  divorced  from  Mary  E.  Clark,  he  entered 
into  a  ceremonial  marriage  with  Phoebe  Boswell  Clark, 
the  plaintiff  in  this  action,  and  continued  to  live  and 
cohabit  with  her  as  her  husband,  and  to  publicly 
acknowledge  her  to  the  world  as  his  wife  until  February, 
1910,  when  he  left  her.  Though  a  suit  for  divorce  had 
been  instituted  by  Mary  E.  Clark  prior  to  the  ceremonial 
marriage  to  Phoebe  Boswell  Clark,  through  neglect  or 
delay  of  some  kind  the  decree  of  divorce  was  not  entered 
until  1893,  after  the  ceremonial  marriage  to  Phoebe 
Boswell  Clark.  The  plaintiff  did  not  become  aware  of 
the  prior  marriage  of  the  defendant  until  several  years, 
when  both  she  and  defendant  learned  that  the  latter 
had  been  divorced  from  Mary  E.  Clark  in  1893,  which 
we  think  it  safe  to  say  was  at  least  three  or  four  years 
prior  to  the  desertion  of  the  plaintiff  by  the  defendant 
in  February,  1910.  In  February,  1910,  the  defendant 
entered  into  a  ceremonial  marriage  with  Emily  L.  Clark, 
who  died  without  issue  prior  to  the  bringing  of  this 
action.  The  decree  in  the  case  found  the  facts  to  be 
substantially  as  above  stated,  and  specifically  found : 

"That  the  said  parties  intermarried  at  Winnemucca, 
Nevada,  on  the  6th  day  of  August,  1892;  that  at  the 
time  of  the  marriage  the  defendant  had  a  wife  living  in 
the  State  of  California,  who  had  commenced  in  that 
state  a  proceeding  against  the  defendant  on  the  20th 
day  of  July,  1892,  and  on  the  lOth  day  of  April,  1893, 
a  minute  order  was  entered  in  that  proceeding,  granting 
to  the  defendant's  then  wife,  Mary  E.  Clark,  a  divorce, 
and  on  March  6,  1906,  a  decree  of  divorce  absolute  was 
signed  and  entered;  that  at  the  time  of  the  marriage 
between  plaintiff  and  defendant  the  plaintiff  had  no 
knowledge  of  any  other  woman  claiming  to  be  the 
wife  of  defendant ;  that  said  marriage  was  entered  into 
in  good  faith,  and  that  during  all  the  times  from  said 
date  of  marriage  and  up  to  about  the  year  1910  the 
plaintiff  and  defendant  lived  and  cohabited  as  husband 
and  wife,  and  held  themselves  out  to  the  world  as  such 
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husband  and  wife  during  all  of  said  times ;  that  during 
said  period  of  time  a  child  was  born  to  the  marriage, 
which  died;  that  the  parties  lived  together  as  husband 
and  wife  and  held  themselves  out  to  the  world  as  such 
in  the  States  of  California  and  Nevada  after  the 
marriage  of  Mary  E.  Clark  and  defendant  had  been 
annulled;  that  a  marriage  contract  was  entered  into 
between  the  plaintiff  and  the  defendant  after  the 
impediment  to  the  defendant's  marriage  was  removed 
by  the  divorce  which  was  granted  to  defendant's  former 
wife  in  California,  and  that  said  parties  continued  to 
live  together  as  husband  and  wife  pursuant  to  said 
agreement  until  the  year  1910,  when  defendant  left  the 
plaintiff  in  the  State  of  California,  came  to  Reno, 
Nevada,  and  there  on  the  16th  day  of  February,  .1910, 
entered  into  a  supposed  marriage  contract  with  and 
was  wrongfully  and  unlawfully  married  to  one  Emily 
James;  that  plaintiff  and  defendant  ever  since  said 
marriage  have  been,  and  now  are,  husband  and  wife." 

Counsel  for  appellant,  in  their  original  brief,  as  well 
as  in  their  petition,  and  upon  the  oral  argument,  made 
a  vigorous  assault  upon  that  portion  of  the  findings 
wherein  it  is  held  that  a  marriage  contract  was  entered 
into  between  the  parties  after  the  decree  of  divorce  had 
been  entered  in  the  said  suit  of  Mary  E.  Clark  v.  Allen 
L.  Clark.  Strenuous  objection  is  taken  by  appellant  to 
the  statement  of  the  law  laid  down  in  the  former 
opinion  in  the  following  language: 

"We  accept  and  reaffirm  the  general  rule  that,  if 
parties  desire  marriage  and  do  what  they  can  to  render 
their  union  matrimonial,  but  one  of  them  is  under  a 
disability,  their  cohabitation  thus  matrimonially  meant, 
and  continued  after  the  disability  is  removed,  will,  in 
law,  make  them  husband  and  wife  from  the  moment 
that  such  disability  no  longer  exists,  although  there 
are  no  special  circumstances  to  indicate  that  the  parties 
expressly  renewed  their  consent  or  changed  their  mode 
of  living  after  the  removal  of  the  impediment." 

The  serious  objection  urged  to  this  statement  goes 


April,  1920]  Clark  v.  Clark  59 

Opinion  of  the  Court — Coleman,  C.  J. 

to  the  language  that  the  conduct  in  question  "makes 
them  husband  and  wife."    Counsel  say: 

"It  is  most  earnestly  contended  that  the  text  quoted 
and  applied  by  this  court  does  not  correctly  state  even 
the  'general  rule'  of  law ;  that  the  mere  fact  of  cohabi- 
tation after  the  disability  is  removed  does  not  *make 
them  husband  and  wife';  that  such  statement,  as  an 
unqualified  abstract  proposition  of  law,  is  not  only  not 
the  general  rule,  but  is  contrary  to  the  overwhelming, 
if  not  the  unanimous,  voice  of  authority ;  that  the  true 
rule  would,  in  the  excerpt  quoted,  substitute  for  the 
words  'make  them  man  and  wife'  the  words  'raise  a 
presumption  or  inference  that  the  parties  agreed  to 
be  man  and  wife.'  " 

It  is  evident  that  the  drafter  of  the  former  opinion, 
in  using  the  words  *'make  them  husband  and  wife,"  was 
speaking  relative  to  the  particular  case,  rather  than 
with  the  view  of  laying  down  an  abstract  rule  of  law. 
However,  we  may  say  that  there  are  reputable  authori- 
ties holding  that,  where  parties  in  good  faith  enter 
into  a  ceremonial  marriage  and  cohabit  as  man  and 
wife  for  several  years,  and  then  learn  that  at  the  time 
of  such  ceremonial  marriage  the  husband  had  a  wife 
living,  and  that  such  former  wife  procured  a  divorce 
about  a  year  after  the  second  marriage,  and  after  learn- 
ing of  the  removal  of  such  impediment  the  parties 
continue  to  cohabit  as  man  and  wife  and  hold  them- 
selves out  to  the  world  as  such  for  a  period  of  years, 
the  court  may  presume  from  such  conduct  that  a  con- 
tract of  marriage  was  entered  into  after  the  parties 
learned  of  the  removal  of  the  impediment.  But  in  view 
of  the  facts  in  this  case,  and  of  the  finding  of  the  trial 
court,  we  do  not  deem  it  necessary  to  determine  this 
point. 

1,  2.  The  trial  court  found  that,  after  plaintiff  and 
defendant  had  discovered  that  the  plaintiff  was  mar- 
ried at  the  time  of  the  contracting  of  the  ceremonial 
marriage  between  them,  they  entered  into  a  contract  of 
marriage.     Marriage  is   a  civil  contract,   into  which 
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parties  who  are  competent  may  enter,  either  through 
the  performance  of  a  ceremonial  marriage  or  through 
a  mutual  agreement  between  the  parties  to  be  husband 
and  wife  in  praesenti,  subsequent  cohabitation  as  hus- 
band and  wife,  and  the  holding  out  to  the  world  of 
each  other  as  such.  Whether  or  not  such  a  contract 
was  entered  into  and  such  cohabitation  indulged  in 
between  the  parties  is  not  a  matter  of  law,  but  merely 
a  matter  of  fact,  to  be  determined  from  the  circum- 
stances of  the  particular  case,  and  the  trial  court  was 
controlled  by  the  evidence  and  the  circumstances  pre- 
sented; and  if  there  is  sufficient  evidence  in  the  record 
to  sustain  the  finding  above  mentioned,  it  is  our  duty 
to  uphold  the  same  and  affirm  the  judgment. 

Does  the  evidence  justify  such  action?  It  is  con- 
ceded that  at  the  time  of  the  performance  of  the 
ceremonial  marriage  between  the  parties  hereto  they 
desired  to  contract  a  valid  marriage,  and  believed  that 
they  were  competent  to  contract  marriage,  and  in  good 
faith  did  all  they  could  to  enter  into  a  valid  marriage 
contract,  and  thereafter,  and  until  the  learning  of  the 
impediment,  cohabited  together,  and  held  each  other 
out  to  the  world  as  husband  and  wife.  So  much,  we 
say,  is  admitted.  The  dispute  exists  purely  as  to 
whether  or  not,  after  learning  of  the  divorce  of  the 
defendant,  a  contract  of  marriage  was  entered  into 
between  the  parties.  We  think  it  clearly  appears  from 
the  evidence  that  after  the  parties  had  learned  of  the 
removal  of  the  impediment,  and  up  to  February,  1910, 
they  continued  to  cohabit  and  hold  each  other  out  to  the 
world  as  husband  and  wife.  In  fact,  we  do  not  believe 
this  is  questioned.  In  any  event,  the  parties  even  lived 
together  as  such  for  a  while  with  the  defendant's  mother 
in  Santa  Rosa,  Calif.,  and  in  July,  1899,  shortly  before 
they  were  so  living  with  his  mother,  the  plaintiff  gave 
birth  to  a  daughter,  which  subsequently  died,  at  the 
residence  of  defendant's  mother.  A  picture  of  the  child 
is  an  exhibit  in  the  casie,  upon  which  is  pasted  a  news- 
paper clipping  containing  a  notice  of  the  death  of  the 
child,  in  which  its  name  is  given  and  its  parentage  stated 
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as  being  Mr.  and  Mrs.  Allen  L.  Clark.  The  undisputed 
testimony  is  that  the  defendant  cut  out  the  clipping  and 
gave  it  to  his  mother,  and  that  she  pasted  it  upon  the 
picture  of  the  child  the  second  day  after  the  funeral. 
The  testimony  shows,  also,  that  the  night  before  the 
defendant  left  the  plaintiff  a  little  party  was  given  for 
him,  that  he  gave  no  intimation  that  he  did  not  intend 
to  return  to  the  plaintiff,  and  that  in  fact  it  was  under- 
stood that  he  was  simply  going  away  on  a  vacation. 

Relative  to  the  entering  into  a  contract  of  marriage 
between  the  parties  subsequent  to  their  learning  of  the 
divorce  in  favor  of  Mary  E.  Clark  in  1893,  the  plaintiff 
testified : 

"Q.  After  you  found  that  there  had  been  a  decree  of 
divorce  of  the  first  wife,  and  that  was  subsequent  to 
your  marriage  in  Winnemucca,  was  there  any  talk 
between  you  and  Mr.  Clark  about  another  formal  mar- 
riage between  yourself  and  him?    A.  No,  sir. 

"Q.  Didn't  you  say  to  Mr.  Clark  that  you  and  he 
ought  to  go  and  be  remarried  before  a  minister  or  a 
justice  of  the  peace?    A.  That  was  later  than  that. 

"Q.  When  did  that  occur?  A.  Four  or  five  months 
later  than  that. 

"Q.  What  was  that  conversation?  A.  I  didn't  feel 
that  I  had  been  justified  of  living  with  Mr.  Clark  after 
he  found  out  how  that  marriage  was. 

"Q.  What  did  you  say  to  him  on  that  occasion?  A.  I 
can't  just  remember;  not  much  of  anything. 

"Q.  The  substance  of  it?  A.  I  can't  just  exactly 
bring  to  my  memory  just  what  it  was. 

"Q.  You  remember  there  was  some  talk  about  it,  was 
there  not?   A.  Yes. 

"Q.  Do  you  remember  what  Mr.  Clark  said  about  it? 
A.  He  was  anxious  for  me  to  go  and  get  married  over 
again. 

'*Q.  What  did  he  say  about  it?  A.  Well,  he  said  that 
we  better  go  and  get  married  again;  that  the  folks 
wouldn't  really  like  it,  and  it  would  put  me  in  a  better 
light. 

"Q.  Why  didn't  you  do  that?    A.  The  time  we  started 
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I  took  down  sick,  and  after  I  got  up  there  was  no  more 
said  about  it. 

"Q.  How  long  were  you  sick?    A.  Six  weeks. 

"Q.  What  was  the  nature  of  your  illness?  A.  Appen- 
dicitis.   *    *    * 

"Q.  Just  tell  the  court  how  you  came  to  live  with  Mr. 
Clark.  A.  Mr.  Clark  didn't  want  me  to  separate  from 
him ;  he  said  that  I  was  his  wife  and  always  would  be 
his  wife. 

"Q.  He  told  you  that  after  you  had  learned  about 
this  decree?  A.  Him  and  I  went  both  together,  but  I 
didn't  pay  much  attention  to  it. 

"Q.  Did  you  learn  at  that  time  that  a  divorce  had  been 
granted  in  1893  ?    A.  Yes. 

"Q.  You  got  the  information  at  that  time?  A.  Yes; 
because  Mr.  Clark  looked  over  it,  and  he  told  me  that. 

"Q.  After  learning  that  the  divorce  decree  had  been 
granted,  did  your  relations  toward  each  other,  your 
conduct  and  actions  and  mode  of  living,  conform  to  what 
they  had  been?  A.  Yes,  sir;  just  exactly  the  same; 
nothing  was  different.    *    *    * 

"Q.  Mrs.  Clark,  after  you  learned  about  this  divorce 
decree  and  a  former  marriage,  did  you  at  all  the  times 
after  that  time  live  with  the  defendant  under  the  agree- 
ment that  you  were  husband  and  wife  ?    A.  Yes. 

"Q.  How  did  you  live?  A.  We  always  lived  as  man 
and  wife. 

"Q.  Did  I  understand  -you  to  say  that  Mr.  Clark 
insisted  that  you  were  his  wife  and  always  would  be? 
A.  Yes,  sir." 

The  defendant,  in  rebuttal  to  this  line  of  evidence, 
denied  that  there  was  any  agreement  entered  into  after 
the  impediment  had  been  removed.  Among  other  testi- 
mony, he  gave  the  following : 

"Q.  Give  the  conversation  on  both  sides  as  near  as 
you  can  remember ;  if  you  can't  remember,  simply  say 
so.  A.  Well,  I  just  said  we  won't  get  married  again; 
that  was  all. 

"Q.  Was   there   any   further   discussion   about   that 
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matter?  A.  Not  very  much;  I  don't  remember  how 
much,  it  was  so  long  ago. 

"Q.  How  many  times  since  that  time  have  you  and 
the  plaintiff  in  this  action  talked  over  the  question  of  the 
divorce  from  your  first  wife?  A.  Well,  I  don't  remem- 
ber that,  Judge,  how  many  times. 

"Q.  Do  you  remember  of  ever  talking  it  over  with  the 
plaintiff  in  this  case,  except  at  that  time  at  Sacramento  ? 
A.  That  is  all ;  at  the  time  she  discovered  it. 

"Q.  What  was  the  attitude  or  actions  of  the  plaintiff 
in  this  case,  when  she  told  you  about  the  record  there  at 
Sacramento?  A.  Well,  she  felt  peeved  about  it;  that 
was  all.  Didn't  like  the  idea  of  living  this  way  without 
being  married  over  again.    *    *    * 

"Q.  You  continued  to  live  with  her  as  your  wife  down 
to  1910,  did  you  not?  A.  Yes;  I  don't  remember  the 
date,  but  quite  a  while. 

"Q.  You  continued  to  live  with  her  until  you  came  to 
Reno  in  1910,  just  prior  to  the  22d  day  of  February, 
when  you  married  Mrs.  Clark?    A.  Yes.    *    *    * 

"Q.  Isn't  it  a  fact,  Mr.  Clark,  that  from  that  date 
down  to  the  time  that  you  came  to  Reno  in  1910,  that 
you  continued  to  live  with  Mrs.  Clark  as  her  husband? 
A.  Yes ;  I  lived  with  her ;  that  is  right. 

"Q.  And  she  called  you  husband,  and  you  called  her 
wife?  A.  Well,  we  didn't  call  it  that  way;  we  just  said 
Thoebe'  and  'Ah' 

"Q.  Isn't  it  a  fact  that  you  were  known  to  all  her 
friends  and  relatives A.  I  guess  so.    *    *     * 

"Q.  And  the  relations  that  have  existed  between  you 
and  the  plaintiff  in  this  case  since  1893  down  to  1910 
were  precisely  the  same  as  they  were  from  your  mar- 
riage up  to  1893,  were  they  not?  I  will  ask  you  if  there 
was  any  change  in  your  manner  of  living.  A.  No;  just 
the  same.    *     *    * 

"Q.  When  you  left  Mrs.  Clark,  the  relations  were 
perfectly  friendly  and  cordial?  A.  Yes;  always  have 
been. 
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"Q.  She  has  always  treated  you  as  a  wife  would  treat 
the  husband  while  you  lived  together?    A.  Yes,  sir. 

"Q.  Her  conduct  has  been  good  toward  you,  has  it  not? 
A.  Yes,  sir.    *    *     * 

"Q.  Mr.  Clark,  I  am  going  to  ask  you  again  if,  at  the 
time  this  child  was  born,  did  you  live  in  the  house  with 
your  mother  ?    A.  Not  when  the  child  was  born. 

"Q.  Did  you  live  in  the  same  town  where  your  mother 
lived?    A.  Same  town;   yes,  sir. 

"Q.  Up  to  a  short  time  before  you  had  occupied  the 
same  house?  A.  Just  before  the  baby  died,  we  moved 
over  to  my  mother's." 

After  the  death  of  the  child,  the  defendant  went,  in 
company  with  the  plaintiff,  to  its  grave,  and  with  his 
own  hand  put  its  name — Allie  Virginia  Clark — upon  a 
slab  at  the  head  of  the  grave. 

As  stated,  it  will  be  seen  that  the  sole  dispute  as  to 
any  material  matter  of  fact  between  the  plaintiff  and 
the  defendant  was  as  to  the  entering  into  a  new  mar- 
riage contract  after  the  discovery  of  the  removal  of  the 
impediment.  On  this  point  the  plaintiff  testified  flatly 
that  the  parties  lived  together,  after  they  had  learned 
of  the  removal  of  the  impediment,  under  the  agreement 
that  they  were  husband  and  wife.  In  the  case  of  Hola- 
bird  V.  Atlantic  Insurance  Co.,  12  Am.  Law  Register 
(N.S.)  566,  Fed.  Cas.  No.  6587,  in  which  the  question 
was  involved  as  to  whether  or  not  a  second  marriage 
contract  had  been  entered  into  between  the  parties  after 
the  removal  of  the  impediment,  the  court  instructed  the 
jury  as  follows: 

"The  attention  of  the  jury  is  directed  to  the  difference 
between  a  mere  attempted  recognition  of  a  past  void 
marriage  and  a  subsequent  expression  of  mutual  and 
then  present  consent  to  be  husband  and  wife.  The  sub- 
sequent marriage  may  be  proved  by  habit  and  repute,  if 
the  evidence  thereof  satisfies  the  jury  that  the  parties 
had  mutually  agreed  to  become  husband  and  wife,  in 
good  faith,  and  cohabited  thereafter  as  such." 

3.    That  the  trial  court  rejected  the  testimony  of  the 
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defendant  on  that  point,  and  believed  that  of  plaintiff, 
is  evident.  This  it  had  a  perfect  right  to  do.  Dixon 
V.  Miller,  43  Nev.  280,  184  Pac.  926.  We  think  the 
conduct  of  the  defendant,  the  manner  of  living  of  the 
parties,  as  shown  by  the  undisputed  evidence,  ^nd  all 
the  circumstances,  constitute  corroborative  evidence 
supporting  the  testimony  of  the  plaintiff. 

4.  That  such  a  marriage  contract,  followed  by  cohabi- 
tation as  husband  and  wife,  such  as  is  shown  by  the 
record  is  sufficient  to  constitute  a  common-law  marriage, 
and  cannot  be  doubted.  Parker  v.  De  Bernardi,  40  Nev. 
361,  164  Pac.  645. 

But  aside  from  the  view  we  have  expressed,  we  think 
the  judgment  should  be  affirmed  upon  another  ground. 
The  defendant  admits  a  course  of  conduct,  a  manner  of 
living  with  the  plaintiff  after  the  removal  of  the  impedi- 
ment, which  shows  clearly  that  he  must  have  regarded 
himself  as  the  husband  of  the  plaintiff,  to  all  intents  and 
purposes.  She  had  a  perfect  right  to  assume,  as  did 
his  mother,  that  he  was  accepting  her  as  his  wife  in 
truth  and  in  fact.  He  admits  that  plaintiff  was  kind 
and  good  toward  him.  Even  had  he  not  entered  into 
the  second  marriage  contract  with  her,  it  was  his  evident 
intention,  until  he  became  enamored  of  Emily  James 
Clark,  that  she  should  regard  him  as  her  husband. 

5.  In  view  of  the  fact  that  this  is  purely  a  contest 
between  the  parties,  we  are  satisfied,  from  the  facts, 
that  the  defendant  should  be  held  estopped  to  deny  that 
he  is  the  husband  of  the  plaintiff.  The  instant  case,  so 
far  as  the  defendant's  conduct  and  situation  is  con- 
cerned, is  similar  to  that  of  Mason  v.  Mason,  101  Ind. 
25,  where  it  is  said : 

"If  the  appellant  intermarried  with  the  appellee  in 
ignorance  of  the  inhibition  resting  upon  her,  he  might, 
doubtless,  within  a  reasonable  time  have  procured  an 
annulment  of  the  marriage.  But  it  is  not  averred  that 
he  was  ignorant  of  this  inhibition,  and  we  must  hence 
assume  that  he  was  not  ignorant  of  it.  The  answer 
impliedly  admitted  that  the  appellant,  for  more  than 
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Sanders,  J.,  concurring 

two  years  after  the  decree  against  Butcher  had  become 
absolute,  and  with  full  knowledge  of  all  the  facts,  had 
lived  and  cohabited  with  the  appellee  as  her  husband, 
and  that  the  separation  did  not  result  from  any  sup- 
posed irregularity  in  their  marital  relations.  The  facts 
thus  admitted  amounted  to  an  unconditional  ratification 
of  the  marriage  of  the  appellant  with  the  appellee,  and 
to  a  full  recognition  of  its  validity.  The  appellant  was, 
consequently,  estopped  from  setting  up  the  unlawful- 
ness of  the  marriage  in  the  first  instance,  as  a  defense 
to  the  complaint  against  him  for  a  divorce" — citing 
authorities. 

For  the  reasons  given,  it  is  ortiered  that  the  judgment 
be  affirmed. 

DucKER,  J. :    I  concur. 

Sanders,  J.,  concurring  in  the  order : 

Uninfluenced  by  any  matter  or  thing  contained  in  the 
opinion  of  the  Chief  Justice  upon  the  rehearing  of  this 
cause,  I  reaffirm  the  decree  of  divorce,  for  the  reasons 
stated  in  my  former  opinion. 

I  consented  to  a  rehearing  of  the  case  because,  upon 
most  careful  consideration  of  the  petition  therefor,  I 
felt  that  there  possibly  was  a  reasonable  probability  that 
I  had  permitted  myself  to  fall  into  error  in  my  holding 
to  the  effect  that  parties  who  had  entered  into  a  formal 
marriage,  which  was  invalid  because  the  man  had  a  wife 
living,  continued  cohabitation  after  the  man's  former 
wife  secured  a  divorce,  though  no  new  marriage  agree- 
ment or  change  in  relations  was  shown,  establishes  a 
valid  marriage. 

Upon  further  consideration  of  this  proposition,  as 
qualified  and  limited  by  the  particular  facts  upon  which 
it  is  predicated  in  this  case,  I  reach  the  conclusion  that, 
if  there  is  virtue  in  the  doctrine  established  by  common- 
law  marriages,  simple  justice  and  sound  morals  impel 
me  to  adhere  to  the  proposition  upon  this  rehearing.    I 
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also  reiterate  what  was  strongly  stated  in  my  former 
opinion,  that  no  court,  nisi  prius  or  appellate,  is  author- 
ized to  make  a  finding  at  variance  with  the  pleadings 
and  outside  of  the  issue.  Such  finding  and  decision 
should  be,  and  is,  treated  as  a  nullity. 
I  concur  in  the  order. 


[No.  2426] 

PHCEBE  BOSWELL  CLARK,  Appellant,  v.  ALLEN 

LABEN  CLARK,  Respondent. 

[189Pac.680] 

1.  Divorce — Court  Must  Give  Wife  One-Half  of  Property  of 
Husband  Divorced  for  Infidelity. 

Under  Civil  Practice  Act,  sec.  27  (Rev.  Laws,  5843),  as 
amended  by  Stats.  1915,  c.  211,  entitling  the  wife  when  divorce 
is  granted  for  the  husband's  adultery  to  the  same  proportion 
of  his  property  as  if  he  were  dead,  the  court,  in  granting  a 
divorce  to  a  wife  on  that  ground,  has  no  discretion  to  allot 
her  monthly  alimony,  but  must  give  her  one-half  of  her  hus- 
band's property. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County ;  Thomas  F.  Moran,  Judge. 

Action  for  divorce  by  Phoebe  Boswell  Clark  against 
Allen  L.  Clark.  From  so  much  of  the  decree  of  divorce 
as  allowed  plaintiff  monthly  alimony  instead  of  a  share 
of  defendant's  property  as  claimed  by  her,  plaintiff 
appeals.  Reversed  and  remanded  for  new  trial  on  the 
issue  of  the  property  rights. 

Frame  &  Raffetto,  for  Appellant : 

The  court  erred  in  refusing  to  award  plaintiff  one- 
half  of  the  separate  property  of  the  husband.  The  law 
on  the  subject  is  plain.  "When  a  divorce  shall  be  ordered 
for  the  cause  of  adultery  committed  by  the  husband,  the 
wife  shall  be  entitled  to  the  same  proportion  of  his  lands 
and  property  as  if  he  were  dead."    Rev.  Laws,  5843. 


68  Clark  v.  Clark  [44th  Nev. 

Opinion  of  the  Court — Sanders,  J. 


"It  would  hardly  be  claimed  than  when  the  marriage  is 
dissolved  by  the  husband  being  sentenced  to  imprison- 
ment or  for  his  adultery,  the  court  could  award  the 
wife  either  more  or  less  of  his  property  than  she  would 
be  entitled  to  receive  if  he  were  dead."  Lake  v.  Ben- 
der, 18  Nev.  361.  Upon  the  death  of  the  husband,  in  the 
absence  of  living  issue,  the  wife  is  entitled  to  one-half 
of  his  separate  property.    Stats.  1913,  p.  56. 

Hoyt,  Norcross,  Thatcher,  Woodburn  &  Henley,  and 
John  D.  Hoyt,  for  Respondent : 

There  is  no  proof  in  the  case  upon  which  a  judgment 
for  a  specific  portion  of  defendant's  property  as  though 
he  were  dead  could  be  based.  There  was  no  proof  that 
defendant  had  any  specific  property  whatsoever,  nor 
respecting  what  disposition  the  law  would  have  made  of 
his  property  were  he  dead  at  the  time  of  the  trial. 
Neither  was  there  any  proof  as  to  whom  his  heirs  at 
law  might  be,  or  what  portion  of  his  property  they  would 
have  taken.  A  judgment  affecting  property  rights  must 
be  specific,  and  there  must  be  specific  property  to  decree. 

By  the  Court,  Sanders,  J. : 

This  appeal  is  taken  by  Phoebe  Boswell  Clark  from  a 
decree  of  divorce  in  her  favor  on  the  ground  of  adultery 
committed  by  her  husband,  Allen  L.  Clark.  The  appel- 
lant does  not  wish  to  have  the  decree  of  the  court 
reversed  so  far  as  it  dissolves  the  marriage  contract 
between  the  parties,  but  asks  this  court  to  vacate  that 
part  of  the  decree  of  divorce  that  purports  to  award 
appellant  $125  per  month  for  her  support  until  the 
further  order  of  the  court,  and  declares  said  allowance 
to  be  a  lien  upon  the  separate  property  and  property 
rights  of  the  defendant  to  secure  its  payment.  In  her 
notice  of  appeal  appellant  states  that  she  appeals  to  this 
court  only  from  that  part  of  the  judgment  as  relates 
to  the  property  rights  of  the  parties,  and  from  that  part 
of  an  order  denying  her  motion  for  a  new  trial  of 
the  issues  respecting  the  property  rights  alone  of  the 


April,  1920]  Clark  v.  Clark  69 

Opinion  of  the  Court — Sanders,  J. 

• 

parties.  It  appears  that  in  her  complaint  for  divorce 
she  alleges  in  general  terms  that  the  community  and 
separate  property  of  the  parties  in  the  possession  and 
under  the  control  of  defendant  is  of  the  value  of  $40,000 
or  $50,000,  and  exhibits  with  and  makes  a  part  of  her 
complaint  a  paper  designated  an  inventory,  giving  the 
description  of  the  alleged  property  and  purporting  to 
show  its  value.  She  then  demands  judgment  that  the 
defendant  be  compelled  to  account  to  plaintiff  for  all 
the  property,  and  upon  said  accounting  that  the  court 
determine  what  portion  of  the  property  is  community 
and  what  is  separate,  and  that  the  property  be  divided 
in  such  manner  as  shall  be  just  and  equitable,  and  in 
accordance  with  law. 

The  court,  in  one  of  its  findings  of  fact,  states  there 
is  no  community  property  of  the  parties,  and  finds  that 
defendant  is  the  equitable  owner  of  9,999  shares  of  the 
capital  stock  of  the  Allen  X*.  Clark  Company,  a  corpora- 
tion holding  real  estate  of  the  value  of  dollars, 

and  that  a  reasonable  amount  to  be  paid  by  defendant 
for  the  support  of  the  plaintiff  is  the  sum  of  $125  per 
month. 

Counsel  for  appellant  state  in  their  brief  that  there  is 
but  one  question  involved  on  this  appeal,  and  that  is 
whether  or  not  the  court  erred  in  refusing  to  award 
Phoebe  Boswell  Clark  one-half  of  the  separate  property 
of  the  defendant ;  hence  this  opinion  will  be  confined  to 
the  answer  of  the  query:  Did  the  court  err  in  the 
particular  specified? 

It  is  the  contention  of  counsel  for  appellant  that,  the 
court  having  granted  to  her  an  absolute  divorce  from 
defendant  on  the  grounds  of  adultery  alone,  under  and 
by  virtue  of  section  27  of  the  Civil  Practice  Act  (Rev. 
Laws,  5843,  as  amended  by  Stats.  1915,  p.  324),  plain- 
tiff is  entitled  to  the  same  proportion  of  the  lands  and 
property  of  defendant  as  if  he  were  dead. 

Section  27,  as  amended,  in  part  reads  as  follows : 

"When  the  marriage  shall  be  dissolved  by  the  husband 
being  sentenced  to  imprisonment,  and  when  a  divorce 
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shall  be  ordered  for  the  cause  of  adultery  committed  by 
the  husband,  the  wife  shall  be  entitled  to  the  same  pro- 
portion of  his  lands  and  property  as  if  he  were  dead; 
but  in  other  cases  the  court  may  set  apart  such  portion 
for  her  support,  and  the  support  of  their  children,  as 
shall  be  deemed  just  and  equitable." 

It  is  indeed  remarkable  that  in  no  reported  case  has 
the  precise  question  here  raised  been  adjudicated, 
although  the  law  has  been  in  existence  since  before  the 
adoption  of  our  constitution,  and  is  taken  from  the  terri- 
torial laws  of  Nevada.  Stats.  1861,  p.  99.  There  is 
dictum  of  this  court  to  the  effect  that  it  was  the  inten- 
tion of  the  legislature  by  the  adoption  of  the  provision 
to  take  all  discretion  from  the  court  when  a  marriage 
is  dissolved  by  the  husband  being  sentenced  to  iipprison- 
ment,  and  when  a  divorce  shall  be  ordered  for  the  cause 
of  adultery  committed  by  the  husband  (Lake  v.  Bender, 
18  Nev.  411,  4  Pac.  711,  7  Pac.  74),  and  that  the  legis- 
lature intended  that  in  case  of  divorce  for  the  mis- 
conduct of  the  husband,  other  than  imprisonment  or 
adultery,  his  individual  or  sole  property  should  be  sub- 
ject to  the  drder  of  the  court  under  the  provisions  of 
section  27.  Darrenberger  v.  Haupt,  10  Nev.  47.  The 
latter  part  of  the  provision  has  been  construed  and 
applied  in  numerous  cases,  but  the  question  as  now 
presented  is  new,  and  it  will  not  be  denied  that  it  is 
important  for  a  clear  understanding  of  our  divorce 
laws.  We  are  clearly  of  the  opinion  that,  by  the  adoption 
of  the  provision  and  its  not  having  been  amended  or 
supplemented  by  any  subsequent  legislation,  it  was  not 
only  the  intention  of  the  legislature  to  take  all  discretion 
from  the  court  where  a  divorce  is  ordered  for  the  cause 
of  adultery  committed  by  the  husband,  but  the  provi- 
sion is  peremptory  in  character,  and,  when  a  divorce  is 
ordered  for  the  cause  of  adultery  committed  by  the 

• 

husband,  it  is  the  mandatory  duty  of  the  court  to  ascer- 
tain the  lands  and  property  of  the  husband  and  enter 
a  decree  in  accordance  with  its  provisions.  Were  we 
called  upon  to  further  construe  this  provision  of  the  law. 
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we  should  say  that  it  is  intended  in  the  nature  of  a 
satisfaction  to  the  aggrieved  wife  as  well. as  a  punish- 
ment of  the  guilty  husband.  No  good  reason  can  be 
assigned  why  the  wife,  if  she  is  compelled  to  a  separa- 
tion, not  by  her  fault,  but  entirely  by  the  adulterous 
act  of  her  unfaithful  husband,  should  receive  less  of 
his  estate  than  if  he  had  been  taken  from  her  by.  death. 
So  far  as  the  wife's  standing  in  society  is  concerned,  the 
law  places  her  in  the  position  of  a  respectable  widow, 
rather  than  to  remain  the  reputed  wife,  in  the  eyes  of 
the  unthinking  world.  Thornberry  v.  Thornberry,  4 
Litt.  (Ky.)  252. 

Since  the  aggrieved  wife  is  entitled  in  such  cases  to 
the  same  proportion  of  the  husband's  lands  and  prop- 
erty as  if  he  were  dead,  it  follows  that  the  power  and 
authority  of  the  court  is  controlled  by  the  laws  that 
regulate  the  distribution  of  the  estates  of  deceased 
persons. 

Having  answered  the  appellant's  question  in  the 
affirmative,  it  follows  that  that  part  of  the  decree  which 
purports  to  adjudge,  order,  and  decree  to  the  plaintiff 
$125  per  month  as  permanent  alimony  for  her  support 
until  the  further  order  of  the  court,  and  making  said 
allowance  a  lien  on  the  separate  property  or  property 
rights  of  the  defendant,  must  be  reversed. 

It  must  be  understood  that  we  venture.no  opinion  on 
the  merits  of  the  plaintiff's  claim. 

The  cause  is  remanded  for  a  new  trial  on  the  issue  of 
the  property  rights  of  the  parties. 
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[No.  2395] 

JOHN  G.  RAMEZZANO,  Respondent,  v.  L. 
AVANSINO,  Appellant. 

[189Pac.681] 

1.  Pleading  —  Amendment  Rests  in  Sound  Discretion  of  Court. 

An  amendment  at  anj^  stage  of  the  proceeding  rests  in  the 
sound  discretion  of  the  court,  due  regard  having  been  given 
to  surrounding  circumstances  of  case  occasioning  necessity  for 
amendment. 

2.  Pleading — Amendments  Favored. 

Amendments  to  pleadings  are  favored,  and  should  be  liber- 
ally allowed  in  furtherance  of  justice. 

3.  Pleading  —  Permission    to    Amend    Held    Not    Injurious    to 

Defendant  as  Taking  Him  by  Surprise. 

Action  of  trial  court  in  permitting  plaintiff  to  amend  com- 
plaint did  not  injure  defendant  by  taking  him  by  surprise, 
where  court  gave  defendant  continuance  for  six  days,  and  on 
such  date  again  continued  case  for  four  more  days,  thus 
giving  defendant  ten  days  in  which  to  plead  to  amended  com- 
plaint and  produce  further  testimony. 

4.  Pleading — Allowance  of  Amendment  Within  Discretion  of 

Court,  and  Terms  Need  Not  Be  Required. 

Terms  on  which  amendment  will  be  allowed  are  in  discre- 
tion of  trial  court,  and  in  exercise  of  such  discretion  terms 
may  not  be  required  as  condition  of  leave  to  amend. 

5.  Brokers — To  Earn  Commission,  Must  Produce  Buyer  Within 

Specified  Time  Unless  Prevented  by  Fraud  of  Principal. 

Before  a  broker  can  be  said  to  have  earned  his  commission, 
he  must  produce  a  buyer  within  time  specified  in  terms  of 
agency,  if  time  is  limited,  ready,  willing,  and  able  to  purchase 
at  price  designated  by  principal;  but,  if  principal  by  fraud 
defeats  broker's  efforts,  case  does  not  come  within  such  rule. 

6.  Brokers  —  Whether   Price   Would   Have  Been   Accepted  by 

Purchaser  a  Jury  Question. 

In  action  for  commission  on  sale  by  broker  who  held  option 
on  property,  question  whether  broker's  price  would  have  been 
accepted  by  purchasers  whom  he  claimed  to  have  procured, 
and  who  subsequently  purchased  direct  from  his  principal, 
held  for  Jury. 

'  7.  Brokers — Entitled  to  Commission  on  Sale  Made  by  Principal 
AT  Reduced  Price. 

A  broker  who  is  the  procuring  cause  of  the  sale  is  entitled 
to  commission,  though  the  final  negotiations  are  conducted 
by  the  owner  who,  in  order  to  make  the  sale,  accepts  a  price 
less  than  that  at  which  the  broker  was  authorized  to  sell. 

8.  Brokers — Evidence  Held  to  Show  Broker  Entitled  to  Com- 
missions, Though  Final  Negotiations  Conducted  by  Owner. 
In  action  for  commissions  on  sale  of  ranch  by  broker  holding 
option  thereon,  sale  having  been  consummated  by  owner  after 
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expiration  of  option,  as  broker  claimed,  to  purchasers  procured 
by  him,  evidence  held  to  support  broker's  claim  and  justify 
verdict  for  him. 

9.  Trial — Court  Should  State  Issues  Clearly  and  Accurately, 
Though  Not  Necessarily  in  One  Instruction. 

When  trial  court  undertakes  to  state  issues  in  instruction, 
it  should  do  so  clearly,  concisely,  and  accurately,  though  all 
need  not  be  included  in  one  instruction,  if  instructions  as  a 
whole  fairly  and  fully  present  issues. 

10.  Appeal  and  Error — Defects  in  Instruction  Failing  to  State 

Issues  Completely  Harmless. 

In  broker's  action  for  commissions  on  sale  of  ranch,  defects 
in  plaintiff's  instruction  undertaking  to  state  issues,  but  not 
doing  so  completely,  held  harmless  to  defendant  in  view  of 
pleadings  clearly  stating  issues  and  read  to  jury. 

11.  Appeal  and  Error — Harmless  Error  Disregarded  by  Supreme 

Court. 

The  supreme  court  will  disregard  any  error  that  does  not 
affect  a  substantial  right. 

12.  Trial  —  Instruction  Not  Erroneous  as  Inapplicable  to  Case 

IN  View  of  Other  Instructions. 

In  broker's  action  for  commissions,  instruction  that  in  case 
of  agreement  for  sale  agent  is  entitled  to  recompense  if  he 
succeeds  in  bringing  owner  and  buyer  together,  though  owner 
dealing  personally  with  buyer  agrees  to  accept  less  sum  than 
mentioned  to  agent,  being  correct  in  abstract,  when  considered 
in  connection  with  charge  on  question  of  owner's  fraud  on 
plaintiff  broker,  held  not  improperly  given  on  ground  contract 
between  parties  governs  broker's  compensation  unless  defen- 
dant owner  prevented  him  from  complying  with  it,  and  such 
prevention  was  not  submitted  to  jury. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County ;  C.  /.  McFddden,  Judge. 

Action  by  John  G.  Ramezzano  against  L.  Avansino. 
From  judgment  for  plaintiff  and  an  order  denying 
motion  for  new  trial,  defendant  appeals.  Affirmed. 
Petition  for  rehearing  denied. 

Robert  Richards,  for  Appellant: 

The  evidence  is  insufficient  to  warrant  or  justify  the 
verdict  or  judgment.  "The  fact  that  defendant  sold 
*  *  *  for  *  *  *  less  *  *  *  to  a  person  who 
had  refused  plaintiff's  offer  *  *  *  does  not  entitle 
plaintiff  to  compensation."  Gilmore  v.  Bolio,  165  Mich. 
633.  "If  the  broker  does  not  sell  for  more  than  amount 
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named,  he  is  entitled  to  no  compensation  whatever." 
9  C.  J.  581 ;  Snow  v.  McFarlane,  5  111.  App.  448 ;  Phil- 
lips V.  Rudy,  146  Ky.  780;  Allen  v.  Clopton  Co.,  135 
S.  W.  823;  Townley  v.  Michael,  15  S.  W.  912;  Matheney 
V.  Goodin,  130  Ga.  713;  Louva  v.  Warden,  30  N.  D.  401. 
"As  a  general  rule,  a  broker  is  not  entitled  to  compensa- 
tion until  he  has  performed  the  undertaking  assumed 
by  him.  *  *  *  If  he  is  unsuccessful  in  accomplish- 
ing the  object  of  his  employment,  he  is  not  entitled  to 
compensation."  9  C.  J.  587.  "Before  the  broker  can 
be  said  to  have  earned  his  commission,  he  must  produce 
a  purchaser  who  is  ready,  willing,  and  able  to  purchase 
the  property  upon  the  terms  and  at  a  price  designated 
by  the  principal."  Babcock  v.  Merritt,  27  Pac.  882; 
Hungerf ord  v.  Hicks,  39  Conn.  250 ;  Tombs  v.  Alexan- 
der, 101  Mass.  255 ;  Barnard  v.  Minnott,  42  N.  Y.  203 ; 
Satterthwaite  v.  Freeland,  3  Hun,  152 ;  Rees  v.  Sprunce, 
45  111.  41 ;  Wylie  v.  Bank,  61  N.  Y.  451. 

The  court  erred  in  permitting  plaintiff  to  file  his 
second  amended  complaint.  While  in  the  first  cause  of 
action  he  relied  on  the  express  contract  a;S  pleaded  in 
his  previous  complaints,  in  his  second  cause  of  action 
he  declared  on  quantum  meruit,  including  by  incorpora- 
tion and  reference  the  allegations  of  his  cause  of  action 
on  the  express  contract  and  also  his  allegations  resting 
in  qvmitum  meruit.  Ward  v.  Dixon,  46  S.  E.  918 ;  Grover 
V.  Ohio  R.  Co.,  44  S.  E.  147;  Douglas  v.  Morrisville, 
79  Atl.  392;  Ball  v.  Dolan,  114  N.  W.  998. 

The  instructions  of  the  court  were  erroneous.  The 
instructions  misstated  the  issues  as  made  by  the  plead- 
ings. "An  instruction  which  misstates  the  issues  or 
defenses  is  erroneous,  and  is  properly  refused,  and  the 
giving  thereof  is  a  ground  for  reversal,  if  it  has  a  ten- 
dency to  confuse  or  mislead  the  jury.  The  defect  is  not 
cured  by  subsequent  instructions  correctly  stating  the 
issues."  38  Cyc.  1611 ;  Howell  v.  Sewing  M.  Co.,  12 
Nev.  184;  Earnest  v.  Waggoner,  49  Tex.  C.  A.  298; 
Galloway  v.  Hicks,  26  Neb.  535. 
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M.  B.  Moore,  for  Respondent : 

Where  a  contract  for  the  recovery  of  commissions  or 
damages  is  pleaded,  a  recovery  may  be  had  upon  a 
quantum  meruit,  even  without  amending  the  com- 
plaint and  pleading  the  contract.  Livingston  v.  Wagner, 
23  Nev.  53 ;  Burgess  v.  Russell,  24  Nev.  242 ;  Oliver  v. 
Little,  31  Nev.  479 ;  Peterson  v.  St.  Francis  Hotel  Co., 
112  Pac.  347 ;  Lawson  v.  Black  Diamond  C.  M.  Co.,  102 
Pac.  759. 

Even  though  the  second  cause  of  action  in  the  amended 
complaint  was  not  properly  pleaded,  a  recovery  could  be 
had  and  the  instruction  given  under  the  original  com- 
plaint. Even  if  the  issues  are  not  completely  stated  in 
an  instruction,  if  it  is  not  prejudicial  it  cannot  be  used 
as  a  basis  for  a  reversal.  Holmes  v.  Neafie,  24  Atl.  1096 ; 
Brickwood-Sackett,  Instructions,  vol.  1,  sees.  594,  599. 

Where  a  real-estate  broker,  having  a  contract  with 
the  owner  for  the  sale  of  real  estate,  secures  a  pur- 
chaser within  the  time  provided  by  the  contract,  who  is 
able  and  willing  to  buy,  and  the  negotiations  are  con- 
ducted between  the  principal  and  the  proposed  pur- 
chaser and  a  sale  made,  the  broker  is  entitled  to  the 
commission  provided  in  the  contract ;  and  if  the  sale  is 
made  on  different  terms  from  those  provided  in  the  con- 
tract, the  broker  is  entitled  to  a  commission  based  upon^ 
a  qwobntum  meruit,  the  commission  being  that  usual  for 
like  transactions  in  the  community.  Ball  v.  Dolan,  114 
N.  W.  998;  Warren  v.  Glasgow  E.  Co.,  40  Nev.  103; 
Paschall  v.  Gilliss,  75  S.  E.  220. 

By  the  Court,  Ducker,  J. : 

This  action  was  originally  brought  in  the  court  below 
to  recover  the  sum  of  $2,000  as  damages  for  the  breach 
of  a  written  contract.  The  complaint  was  amended 
prior  to  the  trial,  and  during  the  progress  of  the  trial, 
and  before  the  conclusion  of  his  case,  respondent,  by 
leave  of  the  court,  again  amended  his  complaint  by 
including  a  count  on  qu/intum  meruit.    The  trial  of  the 
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cause  before  a  jury  resulted  in  a  verdict  for  respondent 
in  the  sum  of  $1,500,  and  judgment  was  entered  in 
accordance  with  the  verdict.  A  motion  for  a  new  trial 
was  made,  which  was  denied  by  the  court.  From  the 
judgment  and  order  denying  the  motion  for  a  new  trial, 
this  appeal  is  taken. 

The  second  amended  complaint  restates  the  cause  of 
action  set  forth  in  the  first  amended  complaint.  It 
alleges  the  written  contract  as  follows : 

"This  contract  for  the  purchase  and  sale  of  real  estate, 
made  by  and  between  L.  Avansino,  of  Washoe  County, 
Nevada,  party  of  the  first  part,  and  John  G.  Ramezzano, 
of  the  same  place,  party  of  the  second  part,  witnesseth : 

"That  for  and  in  consideration  of  the  sum  of  one 
dollar,  in  hand  paid  to  the  party  of  the  first  part  by  the 
party  of  the  second  part,  the  receipt  whereof  is  hereby 
acknowledged,  the  party  of  the  first  part  hereby  gives 
and  grants  to  and  unto  the  party  of  the  second  part  the 
exclusive  option  for  a  period  of  sixty  days  (60)  from 
the  date  hereof  and  no  longer,  to  purchase  of  and  from 
the  party  of  the  first  part,  or  to  sell  on  his  behalf  the 
ranch  of  the  party  of  the  first  part  commonly  known  as 
the  'Kelly  Ranch,'  formerly  owned  by  one  Questa,  and 
consisting  of  183  acres,  more  or  less,  with  the  appurte- 
nant water  right  thereto  of  120  shares  in  the  Orr  Ditch 
and  a  certain  interest  said  to  be  a  one-half  interest  in 
the  Kelly-O'SuUivan  Ditch,  for  the  full  purchase  price 
net  to  the  party  of  the  first  part,  without  deduction,  of 
$38,000  cash,  and  also  interest  on  $26,000  at  seven  (7) 
per  cent  from  December  15,  1916,  to  the  date  of  sale 
hereunder,  and  also  any  and  all  reasonable  expendi- 
tures from  this  date  to  the  date  of  sale  that  the  party  of 
the  first  part  may  lay  out  or  may  incur  for  necessary 
labor  and  seeding  said  real  property  prior  to  the  time 
of  said  sale. 

"It  is  especially  provided  that  no  commission  shall  be 
paid  to  the  party  of  the  second  part  or  claimed  by  him 
hereunder  for  any  sale  made  by  him  or  his  assigns,  and 
that  the  title  to  said  real  property  shall  be  delivered 
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free  and  clear  of  any  and  all  incumbrances  thereon,  and 
that  a  part  of  said  purchase  price,  should  one  G.  B. 
Questa  who  is  now  secured  by  a  mortgage  of  $26,000  at 
seven  per  cent  on  said  real  property  not  accept  payment 
of  his  said  mortgage  at  the  time  of  said  sale,  shall  be 
the  said  mortgage  which  the  purchaser  will  assume  and 
agree  to  pay  at  its  face,  namely,  $26,000,  with  interest 
at  seven  per  cent  per  annum,  and  the  balance  of  said 
purchase  price,  $12,000,  together  with  the  additions 
aforesaid,  shall  be  paid  to  the  party  of  the  first  part 
without  deduction  as  aforesaid,  and  should  a  sale  be 
made  hereunder,  in  addition  to  the  real  property  afore- 
said the  following  personal  property  now  situated  upon 
said  real  property  shall  be  included  as  a  part  and  parcel 
of  said  sale:  5  working  horses,  2  Deering  mowers,  1 
hay  rake,  1  binder,  2  hay  wagons,  2  sulky  plows,  1  walk- 
ing plow,  1  straight-tooth  harrow,  1  disc  harrow,  1  mark- 
ing plow,  1  four-horse  scraper,  2  stretchers,  1  hay  derrick 
complete,  and  8  tons  of  hay. 

"In  witness  whereof,  the  respective  parties  have  here- 
unto affixed  their  hands  and  seals  on  this  14th  day  of 
February,  1917.    In  duplicate. 

"L.  Avansino. 

"John  G.  Ramezzano. 


"Witness: 


It  is  further  alleged  that,  after  the  execution  of  the 
contract  and  before  its  expiration,  respondent  entered 
into  negotiations  with  the  Flanigan  Realty  Company,  a 
corporation,  for  the  sale  of  the  property,  at  an  advance 
of  $2,000  over  and  above  the  amount  fixed  in  said  agree- 
ment; that  the  company  examined  the  property  and, 
being  satisfied  with  it,  was  ready  and  willing  and  able 
to  purchase  it  at  an  advance  of  $2,000  over  the  price 
fixed  in  the  agreement,  to  wit,  the  sum  of  $40,000 ;  that 
the  company,  at  the  request  of  respondent,  entered  into 
negotiations  with  appellant,  and  that  appellant  knew  at 
such  time  that  the  company  had  been  negotiating  with 
respondent  concerning  the  sale  of  the  property,  and  that 
appellant,  before  the  expiration  of  the  time  fixed  in  the 
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agreement,  in  order  to  benefit  himself  and  defraud 
respondent  by  preventing  him  from  selling  the  property 
at  an  advance  over  the  price  fixed  in  the  agreement, 
refused  to  sell  the  property  to  the  company ;  that  'prior 
to  expiration  of  the  contract  the  appellant,  in  order  to 
prevent  respondent  from  purchasing  and  selling  the 
property  at  an  advance  above  the  price  specified  in  the 
agreement  and  for  his  own  gain  and  advantage,  per- 
suaded the  company  not  to  purchase  the  property,  and 
stated  to  Mark  L.  Yori  and  P.  L.  Flanigan,  who  were 
acting  for  the  company,  that  it  would  be  to  the  advan- 
tage of  the  company  to  let  the  contract  expire,  and  at 
about  this  time  and  before  the  expiration  of  the  agree- 
ment appellant  entered  into  an  agreement  and  contract 
of  sale  with  the  company  to  sell  to  it  the  identical  prop- 
erty specified  in  the  agreement  between  respondent  and 
appellant,  for  the  price  of  $40,000,  and  did  shortly 
thereafter  and  after  the  date  on  which  the  agreement 
between  respondent  and  appellant  had  expired  sell  the 
property  in  question  to  the  company  and  receive  from 
it  the  price  of  $40,000  and  deliver  the  possession  thereof 
to  the  company ;  that,  by  and  on  account  of  the  conduct 
and  actions  of  appellant,  respondent  was  prevented  from 
either  purchasing  or  selling  said  property,  to  his  damage 
and  injury  in  the  amount  sued  for. 

The  contract  pleaded  in  the  first  cause  of  action  is 
made  a  part  of  the  second  cause  of  action,  and,  in  addi- 
tion thereto,  it  is  alleged  therein  that,  immediately  after 
the  execution  of  the  contract,  respondent  endeavored  to 
secure  a  purchaser  for  the  property,  and  informed 
numerous  persons  that  he  had  an  option  to  buy  or  sell 
the  same,  among  whom  were  Yori  and  Flanigan,  who, 
after  being  so  informed  by  respondent  and  of  the  price, 
to  wit,  $40,000,  entered  into  negotiations  with  the  appel- 
lant on  behalf  of  the  company,  which  resulted  in  a  con- 
tract and  sale  of  the  property,  together  with  a  small 
amount  of  personal  property,  to  the  company  for  the 
sum  of  $40,000;  that  said  sale  was  the  result  of 
respondent's  negotiations,  efforts,  and  services  rendered 
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the  appellant,  alleged  to  be  reasonably  worth  the  sum 
of  $2,000. 

The  appellant  answered  without  waiving  his  objec- 
tions and  exceptions  to  the  ruling  of  the  court,  allowing 
the  filing  of  the  amended  complaint.  The  answer  admits 
the  execution  of  the  written  contract  set  forth  in  the 
amended  complaint  and  denies  all  of  the  other  material 
allegations  mentioned  therein. 

As  a  further  defense  to  each  cause  of  action,  it  is 
alleged  that  at  all  times  during  the  life  of  said  agree- 
ment appellant  was  able,  ready,  and  willing  to  permit 
the  respondent  to  purchase  or  sell  said  property  pursu- 
ant to  the  terms  thereof,  but  respondent  failed  to  com- 
ply with  the  terms  of  the  contract  during  the  life  of  the 
contract,  or  at  all,  and  did  not  either  purchase  the  said 
property  or  sell  the  same  for  and  on  behalf  of  the  appel- 
lant as  in  said  contract  provided;  that  at  no  time 
during  the  life  of  the  contract  did  respondent  or  the 
company  offer  to  purchase  said  property;  that  subse- 
quent to  the  expiration  of  the  agreement  the  appellant 
entered  into  and  consummated  with  the  company  a  cer- 
tain agreement  whereby,  as  an  independent  transaction 
and  under  different  terms  from  those  set  forth  in  the 
amended  complaint,  he  sold  said  property  to  the  com- 
pany, together  with  certain  personal  property  of  the 
reasonable  value  of  $3,000,  for  the  purchase  price  of 
$40,000,  less  the  amount  of  accrued  interest  then  unpaid 
on  the  Questa  mortgage  mentioned  in  the  contract 
set  forth  in  the  amended  complaint,  and  that  under  said 
last-mentioned  sale  the  appellant  did  not  have  or  receive 
for  the  property  described  in  the  agreement  set  forth  in 
the  amended  complaint  the  sum  of  $38,000  net  to  him  as 
provided  therein. 

For  a  further  defense  to  the  causes  of  action  alleged 
in  the  complaint,  it  is  alleged  in  the  answer  that  at  the 
time  of  the  execution  of  the  contract  between  respondent 
and  appellant,  and  that  during  all  of  the  times  as 
alleged  in  the  amended  complaint,  respondent  was  carry- 
ing on  the  business  of  real -estate  agent  and  solicitor 
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within  the  city  of  Reno,  Nevada,  the  place  of  execution 
of  said  contract,  without  obtaining  or  paying  for  a 
license  and  without  having  complied  with  any  of  the 
provisions  of  a  certain  ordinance  of  the  city  of  Reno, 
then  in  full  force  and  effect,  requiring  every  real-estate 
agent  or  solicitor  in  said  city  to  pay  for  and  obtain  a 
quarterly  license  to  carry  on  such  business,  which 
rendered  his  said  contract  with  appellant  null  and  void. 

The  answer  also  contains  a  demurrer  to  the  second 
cause  of  action  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

By  stipulation  of  the  attorneys  for  the  parties  in  open 
court  the  affirmative  allegations  in  the  answer  were 
deemed  denied.  The  demurrer  was  overruled  by  the 
court  and  a  motion  to  dismiss  the  second  cause  of  action 
on  the  same  ground  denied. 

1, 2.  Appellant  objected  to  the  allowance  of  the 
amendment  to  the  complaint  during  the  progress  of  the 
trial,  by  adding  the  count  stated,  upon  the  ground  of 
surprise.  An  amendment  at  any  stage  of  the  proceed- 
ings rests  in  the  sound  discretion  of  the  court,  due 
regard  having  been  given  to  the  surrounding  circum- 
stances of  the  case  which  occasioned  the  necessity  for 
amendment.  Owing  to  the  variety  of  circumstances 
which  may  attend  each  particular  case,  no  general  rule 
can  be  established  to  govern  the  discretion  of  the  court 
in  this  regard,  except  the  rule  that  amendments  to 
pleadings  are  favored  and  should  be  liberally  allowed  in 
furtherance  of  justice. 

3, 4.  The  objection  that  appellant  was  taken  by 
surprise  by  the  action  of  the  court  in  permitting  the 
respondent  to  amend  his  complaint  in  the  manner  stated 
was  obviated  by  the  continuance  granted  at  the  time 
the  amendment  was  allowed.  The  record  shows  that  the 
court  allowed  the  amendment  on  June  4,  1918,  and  gave 
a  continuance  to  June  10,  and  on  that  date  again  con- 
tinued the  case  to  June  14,  1918,  thus  giving  the  appel- 
lant ten  days  in  which  to  plead  to  the  amended  complaint 
and  to  produce  such  further  testimony  as  he  deemed 
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necessary.  It  is  therefore  apparent  that  h^  was  placed  at 
no  disadvantage  in  this  respect.  His  motion  to  have  his 
costs  taxed  against  the  respondent  was  denied  by  the 
court.  There  was  no  error  in  this,  as  the  terms  upon 
which  an  amendment  will  be  allowed  are  in  the  discre- 
tion of  the  court,  and,  in  the  exercise  thereof,  terms  may 
not  be  required  as  a  condition  of  leave  to  amend.  Illinois 
Steel  Co.  V.  Budzisz,  106  Wis.  499,  81  N.  W.  1027,  82 
N.  W.  534,  48  L.  R.  A.  830,  80  Am.  St.  Rep.  54;  31 
Cyc.  378. 

It  is  contended  that  the  count  on  qimntum  meruit  does 
not  state  a  cause  of  action.  We  deem  it  unnecessary  to 
pass  upon  this  question.  The  evidence  introduced  by 
respondent  warranted  a  recovery  under  the  allegations 
of  the  amended  complaint  before  its  amendment  during 
the  trial.  Notwithstanding  the  fact  the  court  instructed 
the  jury  that  the  respondent  was  entitled  to  recover  the 
reasonable  value  of  his  services,  it  appears  that  he  did 
not  abandon  his  cause  of  action  for  damages  for  the 
breach  of  the  contract.  He  restated  it  in  his  first  cause 
of  action  in  the  second  amended  complaint,  and  pre- 
sented instructions  to  the  court  upon  it  which  were  given 
to  the  jury,  and  which  properly  stated  the  law  upon  this 
theory  of  the  case. 

The  sufficiency  of  the  second  cause  of  action  therefore 
need  not  be  determined. 

It  is  assigned  as  error  that  the  evidence  is  insufficient 
to  justify  the  verdict.  In  this  respect  it  appears  that 
after  the  time  limited  in  the  contract  appellant  made  a 
sale  of  the  real  estate  described  therein,  together  with 
sixty-five  head  of  cattle  and  other  personal  property,  to 
the  Flanigan  Realty  Company  for  the  sum  of  $40,000. 

5.  Counsel  for  appellant  cites  many  authorities  hold- 
ing that  before  a  broker  can  be  said  to  have  earned  his 
commission  he  must  produce  a  buyer  within  the  time 
specified  in  the  terms  of  the  agency,  when  the  time  is 
limited,  ready,  willing,  and  able  to  purchase  at  the 
price  designated  by  the  principal.  There  can  be  no  dis- 
sent from  this  rule,  but,  if  the  principal  by  fraud  defeats 

Vol.  44—6 


82  RAMEZZANO  v.  AVANSINO  [44th  Nev. 

Opinion  of  the  Court — ^Ducker,  J. 

the  broker's  efforts,  that  fact  removes  the  case  from  this 
general  rule.  Loxley  v.  Studebaker,  75  N.  J.  Law,  599, 
68  Atl.  98 ;  Morris  v.  Jackson,  9  Ga.  App.  848,  72  S.  E. 
444;  Parker  v.  National  Mutual  B.  &  L.  Assn.,  55 
W.  Va.  134,  46  S.  E.  811 ;  Noyes  v.  Caperton,  68  W.  Va. 
13,  69  S.  E.  364 ;  Fultz  v.  Wimer,  34  Kan.  576,  9  Pac. 
316;  Vanderveer  v.  Suydam,  83  Hun,  116,  31  N.  Y. 
Supp.  392 ;  Baker  v.  Murphy,  105  111.  App.  151 ;  Mecham 
on  Agency,  sec.  965. 

The  contract  executed  by  appellant,  giving  respondent 
the  option  to  buy  or  sell  the  property  described  for  a 
period  of  sixty  days  from  the  date  of  its  execution,  for 
the  net  price  to  appellant  of  $38,000  plus  the  interest  on 
the  Questa  mortgage,  and  the  reasonable  expenditures 
paid  out  by  appellant  for  labor  and  seeding,  is  undis- 
puted. That  the  respondent  was  solely  instrumental  in 
causing  the  agents  of  the  Flanigan  Realty  Company  to 
open  negotiations  with  the  appellant  is  not  controverted. 
That  he  interested  them  in  the  property  to  a  consider- 
able extent  is  clearly  shown.  In  these  respects  the  testi- 
mony of  respondent  is  corroborated  by  the  witnesses 
Yori  and  Flanigan,  who  were  interested  in  and  acting 
for  the  company.  Respondent  testified  that  he  brought 
the  property  to  the  attention  of  Yori  during  the  life  of 
the  contract  and  urged  him  to  buy  it  at  the  price  of 
$40,000;  that  he  showed  Yori  the  option  he  had  on 
the  property  and  told  him  he  could  deliver  clear  title  to 
it  and  the  live  stock  and  implements  included;  that  he 
called  Yori's  attention  to  the  fact  that  the  land  adjoined 
the  ranch  belonging  to  the  company  known  as  the  Eng- 
lish Mill  Ranch,  and  that  he  believed  by  making  some 
improvements  on  the  property  there  was  a  chance  to 
make  good  interest  on  the  money  invested;  and  that 
Yori  told  him  he  would  have  to  see  some  of  his  associates 
and  would  go  down  some  time  and  look  at  it.  He  also 
testified  that  he  told  Flanigan  that  he  was  thinking  of 
selling  the  property  to  the  packing  company,  and  that 
he  informed  the  appellant  that  he  had  taken  up  the 
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matter  of  selling  the  property  with  the  Flanigan  Realty 
Company. 

It  appears  from  the  testimony  of  both  Yori  and  Flani- 
gan that  it  was  through  the  respondent  that  they  became 
interested  in  the  property  and  commenced  negotiations 
with  appellant  for  its  purchase.  There  is  ample  evi- 
dence upon  which  the  jury  could  well  base  a  belief  that 
Yori  and  Flanigan,  as  representatives  of  the  Flanigan 
Realty  Company,  were  ready,  willing,  and  able  to  buy 
the  property  described  in  the  Ramezzano  contract  for 
$40,000,  and  would  have  done  so  if  they  had  not  been 
encouraged  by  the  appellant  to  wait  until  the  expiration 
of  respondent's  contract  for  better  terms.  Flanigan 
testified  that  individually  he  would  have  been  willing  to 
pay  that  price  had  he  not  been  able  to  buy  it  for  a  less 
sum,  and  that  he  considered  it  worth  that  amount  of 
money.  That  they  were  anxious  to  acquire  the  property 
appears  from  the  testimony.  In  this  regard,  Mr.  Flani- 
gan, in  answer  to  questions  propounded  by  counsel  for 
respondent,  testified  as  follows : 

"Q.  For  what  reason  were  you  anxious  to  get  the 
contract  closed  at  that  time  ?  A.  Well,  we  had  acquired 
the  Rossaco  property,  what  is  known  as  the  English 
Mill  Ranch,  and  we  believed  that  the  acquisition  of  this 
property  would  materially  advance  the  other,  for  the 
two  were  worth  more  as  one  large  property  than  either 
would  be  alone,  or  separate. 

"Q.  Now,  at  this  time,  to  refresh  your  recollection,  I 
will  ask  you  to  state  whether  or  not  you  were  aware 
of  the  fact  that  other  people  were  negotiating  or  looking 
toward  the  purchase  of  the  Kelly  ranch  ?    Yes,  sir ;  I  am. 

"Q.  And  that  is  the  reason  you  were  so  anxious  to 
close?   A.  Yes." 

6.  Yori  also  testified  that  the  company  was  able  to 
buy  the  property  at  the  price  held  by  appellant;  and 
the  actual  purchase  of  the  property,  including  sixty-five 
head  of  cattle,  by  the  company  shortly  after  respondent's 
contract  expired,  is  corroborative  of  this  statement. 
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The  question  of  whether  the  price  of  the  broker  would 
have  been  accepted  was  for  the  jury. 

The  jury  by  their  verdict  found  against  appellant's 
claim  of  an  agreement  whereby,  as  an  independent 
transaction  and  under  different  terms  from  those  set 
forth  in  the  second  amended  complaint,  he  sold  said 
property  to  the  Flanigan  Realty  Company,  together  with 
other  personal  property  of  the  reasonable  value  of 
$3,000,  for  the  purchase  price  of  $40,000,  less  the 
amount  of  accrued  interest  then  unpaid  on  the  Questa 
mortgage,  and  therefore  did  not  receive  for  the  property 
described  in  the  Ramezzano  contract  the  sum  of  $38,000. 
Respondent  had  listed  the  property  mentioned  in  his 
contract  with  appellant  for  sale  to  the  agents  of  the 
Flanigan  company  for  the  sum  of  $40,000.  The  effect 
of  appellant's  action,  in  including  in  the  sale  made 
by  him  to  the  company  different  personal  property  of 
greater  value  than  that  mentioned  in  his  prior  contract 
with  Ramezzano,  was  merely  to  reduce  the  price  of  the 
real  estate  sold  which  constituted  the  bulk  of  the 
property  in  question. 

7,  8.  It  is  well  settled  that  if  property  is  placed  in 
the  hands  of  a  broker  for  sale  at  a  certain  price,  and  a 
sale  is  brought  about  through  the  broker  as  a  procuring 
cause,  he  is  entitled  to  his  commission  on  the  sale,  even 
though  the  final  negotiations  are  conducted  through  the 
owner,  who,  in  order  to  make  a  sale,  accepts  a  price  less 
than  that  stipulated  to  the  broker.    4  R.  C.  L.  322. 

The  jury  was  properly  instructed  in  this  regard.  A 
careful  consideration  of  the  testimony  brings  us  to  a 
conclusion  that  a  strong  preponderance  of  the  legiti- 
mate evidence  supported  the  respondent's  claim  and 
justified  the  verdict. 

Appellant  assigns  as  error  the  giving  of  plaintiff's 
instruction  No.  8,  wherein  the  court  instructed  the  jury 
as  to  the  issues  involved.    The  instruction  reads : 

"You  are  instructed  that  in  this  case  John  G.  Ramez- 
zano, the  plaintiff,  has  commenced  an  action  in  this  court 
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against  L.  Avansino,  the  defendant,  for  the  recovery  of 
$2,000,  and  the  plaintiff  has  set  up  as  the  basis  of  such 
recovery  two  causes  of  action.  In  the  first  cause  of 
action  he  alleges  a  contract  between  plaintiff  and  defen- 
dant, which  contract  has  been  admitted  and  proven  in 
evidence,  and  alleges  that  defendant  violated  the  said 
contract,  and  prevented  plaintiff  from  either  buying  the 
said  property  at  the  price  named  therein,  to  wit,  $38,000, 
or  selling  the  same  at  an  advance  thereover;  and  fur- 
ther alleges  that,  while  said  contract  was  in  full  force  and 
effect,  he,  the  said  plaintiff,  had  secured  and  negotiated 
with  persons  who  were  ready,  willing,  and  able  to  buy 
said  property  described  in  said  contract  for  the  sum  of 
$40,000;  that  the  defendant  by  his  actions  prevented 
plaintiff  from  making  said  sale. 

"You  are  further  instructed  that,  in  plaintiff's  second 
cause  of  action,  he  sues  for  a  commission  in  the  amount 
of  $2,000,  alleging  that,  acting  as  a  real  -  estate  agent, 
he  secured  for  the  defendant  a  person  ready,  willing, 
and  able  to  purchase  the  ranch  and  personal  property 
of  defendant,  and  that  such  person,  to  wit,  the  Flanigan 
Realty  Company,  so  secured  by  him,  the  said  plaintiff, 
did  purchase  said  property  for  the  sum  of  $40,000,  and 
that  a  reasonable  compensation  for  services  so  rendered 
in  such  sale  is  $2,000.  To  this  complaint  the  defendant 
entered  a  general  denial,  except  as  to  the  making  of 
said  contract." 

It  is  apparent  that  this  instruction  does  not  fully 
state  the  issues  made  by  the  pleadings.  The  instruction 
ignores  the  affirmative  defense  of  noncompliance  on  the 
part  of  respondent  with  the  ordinance  of  the  city  of 
Reno  requiring  real-estate  agents  to  obtain  and  pay  for 
a  license.  It  also  incorrectly  states  the  purchase  price 
appellant  was  to  receive  net  for  the  property  at  $38,000, 
whereas  under  the  contract  as  pleaded  in  the  complaint 
and  admitted  in  the  answer,  he  was  to  receive  $38,000 
plus  the  interest  on  the  Questa  mortgage  and  the  amount 
of  all  reasonable  expenditures  from  the  date  of  contract 
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to  sale  necessarily  incurred  or  paid  out  by  appellant  for 
labor  and  for  seeding  the  real  estate. 

9-11.  When  the  court  undertakes  to  state  the  issues 
in  an  instruction  to  the  jury,  it  should  do  so  in  a  clear, 
concise,  and  accurate  manner.  It  is  not  essential  that  all 
of  them  should  be  included  in  one  instruction.  If  the 
instructions  as  a  whole  fully  and  fairly  present  the  issues 
involved,  it  will  be  sufficient.  14  R.  C.  L.  728.  An 
examination  of  the  court's* charge  to  the  jury  in  its 
entirety  reveals  that  the  omissions  in  plaintiff's  instruc- 
tion No.  8  were  not  supplied  by  other  instructions. 
Respondent's  counsel  practically  admits  the  instruction 
does  not  completely  state  the  issues  made  by  the  plead- 
ings, but  contends  that  its  defects  in  this  respect  were 
not  prejudicial.  We  are  inclined  to  the  same  view.  The 
pleadings  in  this  case  are  not  drawn  in  such  technical 
language  as  to  render  them  liable  to  be  misunderstood 
by  persons  unlearned  in  the  law.  They  define  the  issues 
clearly  and  the  record  discloses  that  they  were  all  read 
to  the  jury.  It  seems  therefore  unlikely  that  they  could 
have  been  misled  by  the  incomplete  instruction  in  which 
a  formal  statement  of  the  issues  was  undertaken.  The 
court  will  disregard  any  error  that  does  not  affect  a 
substantial  right. 

12.  Appellant  complains  of  instruction  No.  9  given 
by  the  court.    It  reads : 

"You  are  instructed  that  as  a  matter  of  law  that, 
where  an  agreement  for  the  sale  of  property  is  entered 
into,  the  agent  is  entitled  to  his  recompense  if  he  suc- 
ceeds in  bringing  the  owner  and  buyer  together  and  this, 
too,  where  the  owner  in  dealing  personally  with  the 
buyer  agrees  to  accept  a  less  sum  than  that  mentioned 
to  the  agent.  In  such  case  the  agent  is  entitled  to 
recover  his  compensation  on  the  amount  accepted  by  the 
seller." 

It  is  insisted  that  this  instruction  is  not  applicable  to 
the  case  because  the  contract  governs  the  compensation, 
unless  the  appellant  prevented  the  respondent  from  com- 
plying with  it ;  and  that  such  prevention  on  his  part  was 
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not  submitted  to  the  jury.  As  we  have  previously 
stated,  the  appellant's  bad  faith  in  inducing  the  buyer 
to  wait  until  respondent's  contract  expired  as  alleged 
in  the  first  cause  of  action  was  submitted  to  the  jury 
under  proper  instruction.  The  instruction  complained 
of  is  correct  in  the  abstract,  and,  when  considered  in 
connection  with  the  court's  charge  upon  the  question  of 
fraud,  was  not  improperly  given. 

In  view  of  the  submission  of  the  case  to  the  jury  upon 
the  cause  of  action  for  damages  for  breach  of  contract, 
and  since  the  verdict  is  justified  by  the  strong  prepon-  . 
derance  of  the  evidence  in  this  respect,  we  deem  it 
unnecessary  to  decide  the  question  raised  by  appellant's 
objection  to  instructions  given  upon  respondent's  right 
to  recover  upon  a  qiiantum  meruit  in  this  kind  of  an 
action. 

We  have  considered  the  other  errors  assigned,  includ- 
ing the  refusal  of  the  court  to  give  certain  instructions 
offered  by  the  appellant,  which  are  not  discussed  in  the 
appellant's  briefs,  and  find  them  to  be  without  merit. 

Judgment  affirmed. 

On  Petition  for  Rehearing 
Per  Curiam: 
Rehearing  denied. 
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Ariniment  for  Respondent 
[No.  2450] 

C.  A.  NORCROSS,  Petitioner,  v.  GEORGE  COLE, 
AS  State  Controller  of  the  State  op  Nevada, 
Respondent. 

[189Pac.877] 

1.  States  —  Home    Economics    Act    Makes    Appropkiation    for 
Indebtedness  Incurred  Thereunder. 

Within  Const,  art.  4,  sec.  19,  inhibiting  the  drawing  of 
money  from  the  treasury  except  in  consequence  of  an  appro- 
priation made  by  law,  the  home  economics  act,  authorizing 
the  incurring  of  certain  indebtedness,  maljes  an  appropriation 
for  payment  thereof,  even  if  to  constitute  an  appropriation  a 
specific  amount  must  be  set  aside,  a  method  being  furnished 
by  its  provisions  and  those  of  Rev.  Laws,  3618,  whereby  the 
amount  can  be  determined,  and  that  is  certain  which  is  capa- 
ble of  being  made  certain. 

Original  proceeding.  Application  for  writ  of  man- 
damus by  C.  A.  Norcross  against  George  Cole,  State 
Controller.    Peremptory  writ  ordered. 

A.  E.  Cheney  and  F.  H.  Norcross,  for  Petitioner : 

The  farm  bureau  act  (Stats.  1919,  p.  387)  expressly 
provides  that  an  appropriation  is  annually  made  which 
shall  equal  a  certain  ascertainable  sum,  and  which  shall 
not  exceed  a  fixed  minimum.  Nothing  further  is  neces- 
sary to  constitute  a  valid  appropriation.  McCracken  v. 
State,  41  Nev.  49 ;  State  v.  Eggers,  23  Nev.  25,  29  Nev. 
469;  State  v.  LaGrave,  23  Nev.  25;  State  v.  Searle,  112 
N.  W.  380 ;  Town  v.  State,  7  Atl.  898 ;  State  v.  Hippie, 
64  N.  W.  120.  "The  appropriation  must  be  specific  as 
to  the  amount,  *  *  *  it  being  sufficient,  however, 
if  the  amount  is  capable  of  being  determined."  36 
Cyc.  892. 

The  purposes  of  the  act  in  question  make  the  matter 
one  of  "great  public  concern,"  and  bring  it  under  the 
recognized  exception.    State  v.  Cole,  38  Nev.  234. 

Leonard  B.  Fowler,  Attorney-General,  and  Robert 
Richards,  Deputy  Attorney-General,  for  Respondent  : 

The  alleged  appropriation  calling  upon  the  state  con- 
troller to  issue  his  warrants  in  the  premises  is  invalid. 
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All  disbursements  of  state  money  must  be  made  not  only 
by  law,  according  to  article  4,  section  19,  of  the  state 
constitution,  but  according  to  law  as  laid  down  in  chap- 
ter 76,  Statutes  of  1915,  which  defines  the  duties  of  the 
state  controller.  His  failure  to  observe  the  provisions 
of  the  organic  and  statute  law  concerning  fiscal  affairs, 
and  even  the  method  of  accounting 'prescribed  thereby, 
would  make  him  guilty  of  malfeasance  in  office. 

The  chapter  referred  to  is  mandatory.  It  says:  "He 
shall  keep  a  record  of  all  appropriations  in  a  book  pro- 
vided for  this  purpose  in  which  he  shall  *  *  *  enter 
the  amount  appropriated  *  *  *  and  the  balance 
remaining,  and  the  amount,  if  any,  reverted."  It  is 
obvious  that  he  cannot  enter  the  balance  remaining  or 
the  amount  reverting  if  he  cannot  determine  the  amount 
appropriated. 

"An  appropriation  *  *  *  cannot  be  specific  when 
it  is  to  be  ascertained  only  by  the  requisitions  which  may 
be  made  by  the  recipients."  State  v.  Moore,  61  Am. 
St.  538.  "By  a  specific  appropriation  we  understand 
an  act  by  which  a  named  sum  of  money  has  been  set 
apart  in  the  treasury  and  devoted  to  the  payment  of  a 
particular  claim  or  demand."  Stratton  v.  Green,  45 
Cal.  149.  "Specific  appropriation  means  a  particular, 
a  definite,  a  limited,  a  precise  appropriation."  State  v. 
Wallred,  12  Neb.  407 ;  State  v.  LaGrave,  23  Nev.  25 ; 
State  V.  Eggers,  29  Nev.  469;  State  v.  Ingrana,  28 
L.  R.  A.  187. 

Geo.  B.  Thatcher,  Amicus  Curix: 

The  act  of  the  legislature  in  question  does  not  make 
an  actual  appropriation  of  state'  moneys  such  as  would 
justify  the  state  controller,  under  the  constitution  and 
statutes,  in  drawing  any  warrants  for  the  purposes  of 
the  act.  No  appropriation  is  made  within  constitutional 
limitations,  and  there  is  no  authority  in  law  which  would 
justify  the  state  controller  in  drawing  any  warrant  for 
any  of  the  purposes  of  the  act,  for  the  reason  that  there 


90  NORCROSS  V.  Cole  [44th  Nev. 

opinion  of  the  CJourt — Coleman,  C.  J. 

is  no  specific  appropriation  against  which  the  same  can 
be  lawfully  drawn.  State  v.  LaGrave,  23  Nev.  24,  120, 
125,  126 ;  State  v.  Eggers,  33  Nev.  535,  539. 

By  the  Court,  Coleman,  C.  J. : 

This  is  an  original  proceeding  to  obtain  a  writ  of 
mandate,  directing  the  state  controller  to  issue  his  war- 
rant in  payment  for  certain  services  rendered  in  pursu- 
ance of  an  act  of  the  legislature  .  (chapter  213,  Stats. 
1919,  p.  387)  to  provide  for  cooperative  agricultural 
and  home  economics  extension  work  in  accordance  with 
the  terms  of  the  act  of  Congress  known  as  the  Smith- 
Lever  act  (Comp.  St.,  sees.  8877a-8877h) .  Section  2  of 
our  statute  authorizes  the  organization  of  county  farm 
bureaus  as  a  preliminary  step  in  the  carrying  on  of 
,the  work  contemplated,  and  section  3  thereof  reads  in 
part  as  follows : 

"The  board  of  directors  of  the  county  farm  bureau 
and  the  director  of  agricultural  extension  shall  prepare 
an  annual  financial  budget  covering  the  county's  share 
of  the  cost  of  carrying  on  the  cooperative  extension 
work  in  agriculture  and  home  economics  provided  for 
in  this  act,  together  with  the  share  of  each  of  all  other 
cooperating  agencies ;  provided,  that  the  county's  share 
shall  not  exceed  a  sum  equal  to  the  proceeds  of  one  cent 
of  the  county  tax  rate,  which,  if  adopted  by  a  majority 
vote  of  said  bureau  at  a  regularly  called  meeting,  shall 
be  filed  with  the  board  of  county  commissioners  of 
such  county,  which  said  board  shall  include  the  county's 
share  thereof  in  the  budget  of  county  expenditures  for 
such  year  and  shall  annually,  at  the  time  of  levying 
taxes  for  county  purpolies,  levy  a  county  tax,  at  a  rate 
not  exceeding  one  cent  on  each  hundred  dollars  of 
taxable  property,  to  provide  such  fund." 

Section  4  provides : 

"  *  *  *  There  is  hereby  annually  appropriated,  out 
of  any  money  in  the  state  treasury  not  otherwise  appro- 
priated, a  sum  equal  to  the  total  appropriations  of  the 
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several  counties  for  the  support  of  county  agricultural 
and  home  economics  extension  work  as  provided  in  sec- 
tion three  of  this  act,  but  shall  not  be  greater  in  any 
year  than  the  proceeds  of  one  cent  of  the  state  tax  rate ; 
*  *  *  provided,  that  a  certified  copy  of  each  such  coop- 
erative county  budget  shall  be  filed  with  the  board  of 
regents,  the  state  board  of  examiners  and  the  state 
controller  within  ten  days  after  date  of  filing  with  the 
board  of  county  commissioners." 

It  appears  from  the  petition  in  this  case  that  indebted- 
ness has  been  incurred  pursuant  to  the  statute  above 
mentioned,  and  that  claims  have  been  made  and  pre- 
sented to  and  approved  by  the  proper  authorities.  The 
only  question  which  is  raised  upon  this  hearing  is  as 
to  whether  or  not  the  statute  in  question  makes  an 
appropriation  for  the  payment  of  said  claims.  No 
appropriation  was  made  by  the  legislature  in  the  gen- 
eral appropriation  bill  to  meet  the  expenses  incurred 
under  the  statute  in  question.  It  is  conceded  by  the 
respondent  that  the  purpose  sought  to  be  attained  by 
the  statute  is  a  worthy  one. 

Section  19,  article  4,  of  our  constitution  provides : 

"No  money  shall  be  drawn  from  the  treasury  but  in 
consequence  of  an  appropriation  made  by  law." 

The  rule  requiring  that  no  claim  against  the  state  can 
be  paid  until  an  appropriation  has  been  made  therefor 
by  the  legislature  had  its  origin  in  England,  and  grew 
out  of  the  abuse  by  the  sovereign  of  the  privilege  of 
expending  the  public  funds.  Parliament,  with  a  view 
of  limiting  the  amount  which  the  sovereign  might  pay 
out  of  the  public  funds,  adopted  a  rule  that  no  money 
should  be  paid  out  except  in  pursuance  of  an  appropri- 
ation therefor.  Hallam's  Const.  Hist,  of  England,  Ed. 
1862,  c.  15,  p.  555;  Creasy  on  English  Const,  p.  293. 
The  idea  thus  originating  was  carried  into  the  constitu- 
tion of  the  United  States  and  of  most  of  the  states  of  the 
Union.  Except  as  limited  by  the  constitution,  the  legis- 
lature has  plenary  power  in  authorizing  the  expenditure 
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of  public  funds  for  public  purposes,  and,  from  a  reading 
of  the  section  of  the  constitution  quoted,  only  one  con- 
dition is  imposed  upon  the  legislature,  viz,  the  making 
of  an  appropriation  of  money  in  the  treasury  to  pay  a 
claim.  The  act  in  question  authorizes  the  incurring  of 
the  indebtedness;  does  it  appropriate  the  money  to 
pay  it? 

It  is  said  in  behalf  of  respondent  that  to  constitute 
an  appropriation  a  specific  amount  must  be  set  aside  for 
the  purpose  mentioned,  so  that  the  state  controller  can 
comply  with  section  6  of  an  amendatory  act  of  the 
legislature  of  1915  (chapter  76,  p.  95),  which  provides: 

"He  shall  draw  all  warrants  upon  the  treasury  for 
money,  and  each  warrant  shall  express,  in  the  body 
thereof,  the  particular  fund  out  of  which  the  same  is  to 
be  paid,  the  appropriation  under  which  the  same  is 
drawn,  and  the  nature  of  the  service  to  be  paid,  and 
no  warrant  shall  be  drawn  on  the  treasury  except  there 
be  an  unexhausted  specific  appropriation,  by  law,  to 
meet  the  same." 

Where  there  are  two  acts  upon  a  given  subject,  the 
rule  is  that  in  case  they  can  be  harmonized  both  will 
stand;  but,  if  the  statute  last  enacted  does  not  violate 
a  constitutional  inhibition  but  is  inconsistent  with  the 
prior  act,  the  latter  act  will  control.  But  we  need  not, 
in  inquiring  into  the  constitutionality  of  the  act  in 
question,  determine  whether  the  two  acts  are  inconsis- 
tent. In  fact,  the  argument  is  more  likely  to  appeal  to 
our  sense  of  what  should  be  the  law,  rather  than  to 
influence  us  in  construing  the  law.  But  under  the  par- 
ticular facts  existing  in  this  case,  there  is  no  force  to 
the  contention,  even  if  the  amendatory  act  of  1915  con- 
trols, for  the  reason  that  prior  to  the  time  of  the  filing 
of  the  petition  in  this  matter  the  controller  had  the 
information  which  enabled  him  to  tell  to  a  penny  the 
amount  to  be  credited  to  the  fund  in  question.  Section 
3618,  Revised  Laws,  1912,  provides  that  the  board  of 
county  commissioners  of  each  county  in  the  state  shall, 
on  the  first  Monday  in  March  of  each  year,  levy  taxes 
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for  county  purposes;  and,  as  shown,  section  3  of  the 
home  economics  act  provides  for  the  method  of  raising 
each  county's  share,  and  requires  the  filing  with  the 
board  of  county  commissioners  of  the  several  counties, 
before  the  first  Monday  in  March  of  each  year,  of  the 
necessary  data  as  a  basis  for  the  county  levy  for  that 
purpose ;  and  section  4  of  the  same  act  provides  that  a 
certified  copy  of  each  such  county  budget  shall  be  filed 
with  the  controller  within  ten  days  after  such  data  shall 
have  been  filed  with  the  board  of  county  commissioners, 
which  provision,  it  is  admitted,  has  been  complied  with. 
It  inevitably  follows  that  not  later  than  ten  days  after 
the  first  Monday  in  March,  1920,  the  respondent  knew 
the  exact  amount  which  should  be  set  aside  to  pay  the 
indebtedness  authorized  by  the  home  economics  act. 

It  is  true  that  the  act  in  question  does  not  name  a 
given  amount  as  a  sum  which  was  appropriated  to 
pay  the  indebtedness,  but  the  intention  of  the  legisla- 
ture to  incur  the  indebtedness,  and  to  have  it  paid  out 
of  the  state  treasury,  is  made  clear,  and  a  method  is 
provided  whereby  the  exact  amount  to  be  expended  in 
pursuance  of  the  act  may  be  ascertained  not  later  than 
ten  days  after  the  first  Monday  in  March  of  each  year. 
In  our  opinion,  this  is  sufficient,  for  that  is  certain 
which  is  capable  of  being  made  certain.  Mobile  &  Ohio 
R.  Co.  V.  Tennessee,  153  U.  S.  497,  14  Sup.  Ct.  968,  38 
L.  Ed.  793. 

That  this  is  the  general  rule  of  law  cannot  be  doubted, 
and  in  construing  appropriation  statutes  the  general 
rule  has  been  adhered  to.  State  ex  rel.  Ledwith  v. 
Brian,  84  Neb.  30,  120  N.  W.  916;  Town  of  Highgate  v. 
State,  59  Vt.  39,  7  Atl.  898 ;  People  ex  rel.  v.  Miner,  46 
111.  389 ;  36  Cyc.  892. 

There  is  nothing  in  State  v.  LaGrave,  23  Nev.  25,  41 
Pac.  1075,  62  Am.  St.  Rep.  764,  in  conflict  with  the  views 
we  have  expressed.  The  statute  in  question  in  that  case 
provided  no  method  whereby  it  could  be  ascertained 
what  amount  should  be  set  aside  to  meet  the  obligations 
which  might  be  incurred  under  the  act. 
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Conceding,  as  he  does,  the  meritorious  purpose  of  the 
act  in  question,  nevertheless  respondent  felt  that  fidelity 
to  duty  impelled  his  attitude  in  this  matter. 

For  the  reasons  given  we  are  of  the  opinion  that  a 
peremptory  writ  of  mandamus  should  issue,  command- 
ing the  respondent  to  draw  his  warrant  as  prayed. 

It  is  so  ordered. 


[No.  1900] 

HERRING  -  HALL  -  MARVIN  SAFE  COMPANY  (a 
Corporation),  Appellant,  v.  LETSON  BALLIET, 
Respondent. 

[145Pac.941;  190Pac.  76] 

ON  REHEARING 

1.  Costs — Offeb  of  Judgment  as  to  Undisputed  Part  of  Claim 

Makes  Cost  Dependent  upon  Result  of  Disputed  Part. 

When  plaintiff  unites  in  tlie  same  action  a  claim  that  is  not 
disputed  with  one  that  is,  defendant  may  remove  from  the 
controversy  the  undisputed  claim  by  offer  of  judgment,  as 
authorized  by  Comp.  Laws,  3470,  and  thus  make  the  subse- 
quent costs  of  the  litigation  depend  upon  the  result  of  the 
litigation  in  regard  to  the  disputed  claim. 

2.  Costs — Offer  of  Judgment  Need  Not  Include  Costs. 

Offer  of  judgment  under  Comp.  Laws,  3470,  need  not  include 
costs. 

3.  Costs — Offer  of  Judgment  Does  Not  Affect  Costs  Accruing 

Prior  to  Offer. 

Although  plaintiff  failed  to  obtain  a  more  favorable  judg- 
ment than  offered  by  defendant,  plaintiff  was  entitled  to 
accrued  costs  up  to  the  time  of  the  making  of  the  offer. 

4.  Appeal  and   Error — Whether   Judgment    "More   Favorable" 

Than  That  Offered,  as  Affecting  Costs,  Within   Discre- 
tionary Determination  of  Court  of  Jurisdiction. 

Whether  judgment  recovered  was  "more  favorable"  than 
judgment  offered  by  defendant,  within  the  meaning  of  Comp, 
Laws,  3470,  as  to  offer  of  judgment  as  affecting  costs  is  to 
be  determined  by  the  tribunal  having  jurisdiction  of  the  mat- 
ter, and  the  exercise  of  the  district  court's  sound  discretion  in 
this  respect  will  not  be  disturbed,  although  the  supreme  court 
is  not  without  power  to  correct  abuse  thereof. 
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Appeal  from  Fifth  Judicial  District  Court,  Nye 
County ;  Mark  R.  Averill,  Judge. 

Former  opinion  (38  Nev.  164)  adhered  to,  with  modi- 
fication as  to  costs. 

Mcintosh  &  Cooke  and  H.  R,  Cooke,  for  Appellant. 

By  the  Court,  Sanders,  J. : 

This  case  was  commenced  in  the  lower  court  in  1908. 
It  was  appealed  to  this  court  in  1910.  The  judgment  and 
order  appealed  from  was  affirmed  on  January  2,  1915. 
See  opinion,  38  Nev.  164.  Upon  the  application  of  the 
losing  party  a  rehearing  was  granted  in  March,  1915. 
The  matter  of  rehearing  slumbered  on  the  calendar  of 
this  court  until  December,  1919,  and  was  presumably 
brought  to  a  hearing  because  of  an  order  directed  to 
the  parties  to  show  cause  why  the  case  should  not  be 
stricken  from  the  trial  calendar. 

No  member  of  this  court  as  it  is  at  present  constituted 
participated  in  the  opinion.  The  transcript  consists  of 
more  than  800  pages.  The  cause  appears  to  have  been 
submitted  upon  full  and  exhaustive  briefs  covering  every 
step  in  the  proceedings.  Ordinarily,  unless  limited  or 
restricted  by  order,  a  rehearing  opens  up  the  entire  case ; 
but  in  this  instance  we  are  justified  in  confining  this 
opinion  on  rehearing  to  the  points  raised  in  the  petition 
for  rehearing. 

It  is  pointed  out  in  the  petition  that  the  court  neglected 
to  pass  upon  and  decide  two  vital  points  necessary  for  a 
complete  disposition  of  the  case.  One  is  that  the  court 
neglected  and  failed  to  decide  which  of  the  parties  is 
entitled  to  costs  of  trial  in  the  district  court;  and  the 
other :  Did  the  trial  court  err  in  giving  a  certain  instruc- 
tion over  the  objection  of  plaintiff,  and  duly  excepted 
to  at  the  time  ? 

1.  The  question  of  costs  involves  the  construction 
and  application  of  section  3470,  Cutting's  Compiled  Laws 
of  Nevada,  the  statute  in  force  when  the  cause  was  tried 
in  the  court  below.    When  the  plaintiff  unites  in  the 
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same  action,  as  it  did  in  the  present  case,  a  claim  that  is 
not  disputed  with  one  that  is,  the  defendant  may  remove 
from  the  controversy  the  undisputed  claim  by  the  offer 
of  judgment,  as  authorized  by  said  section  3470,  and 
thus  make  the  subsequent  costs  of  the  litigation  depend 
upon  the  result  of  the  litigation  in  regard  to  the  disputed 
claim.  The  defendant  by  his  answer  in  this  case  offered 
to  allow  plaintiff  to  take  judgment  against  him  for  the 
sum  of  $616,  less  the  sum  of  $42.80,  for  and  on  account 
of  the  second  cause  of  action  set  forth  in  the  complaint. 
The  plaintiff  did  not  accept  the  offer.  By  proceeding 
to  trial  it  in  effect  elected  not  to  accept,  and  evidently 
was  content  to  take  the  chance  of  obtaining  upon  the 
trial  a  more  favorable  judgment  than  that  offered.  The 
verdict  of  the  jury  is  for  the  sum  of  $573.20,  with 
interest  thereon  at  the  legal  rate  from  June  8,  1908,  and 
that  the  plaintiff  take  nothing  by  his  first  cause  of  action, 
and  that  the  defendant  have  his  costs  and  disbursements, 

taxed  at  $ Both  parties  filed  with  the  clerk  a 

memorandum  of  costs.  Each  moved  to  strike  the  cost 
billof  the  other.  The  plaintiff's  memorandum  amounted 
to  $547.05,  and  the  defendant's  to  the  sum  of  $563.05. 
The  court  struck  plaintiff's  cost  bill,  and,  with  certain 
deductions,  allowed  that  of  the  defendant. 

2.  It  is  contended  that  the  so-called  offer  to  allow 
judgment  was  ineffectual,  because  it  did  not  tender  or 
include  costs.  The  statute  contains  no  such  requirement. 
It  is  enough  that  the  offer  contains  a  sum  for  which 
judgment  is  to  be  entered,  and,  if  the  plaintiff  fail  to 
obtain  a  more  favorable  judgment,  he  shall  not  recover 
costs,  but  shall  pay  the  defendant's  costs  from  the  time 
of  the  offer.  Hammond  v.  N.  P.  R.  R.  Co.,  23  Or.  157,  31 
Pac.  299 ;  Megrath  v.  Van  Wyck,  5  N.  Y.  Super.  Ct.  750. 

3.  It  is  further  objected  that  the  court  disallowed  to 
plaintiff  the  accrued  costs  up  to  the  time  of  the  making 
of  the  offer,  amounting  to  the  sum  of  $26.  This  was 
error.  Douthitt  v.  Finch,  84  Cal.  214,  24  Pac.  929 ;  5 
Standard  Ency.  Proc.  871,  note  19. 

4.  Appellant  contends  that  the  judgment  which  was 
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recovered  was  "more  favorable"  to  it  than  the  judgment 
offered.    Therefore  it  is  entitled  to  its  costs  as  a  matter 
of  right.    Whether  or  not  a  judgment  is  "more  favor- 
able" in  the  particular  case,  within  the  meaning  of  the 
statute,  is  a  question  to  be  determined  by  the  tribunal 
having  jurisdiction  of  the  matter.     State  v.  District 
Court,  26  Nev.  253,  66  Pac.  743.    It  is  true  the  court  in 
the  case  cited  had  under  review  a  statute  relative  to 
the  power  and  authority  of  the  district  court  on  an 
appeal  from  a  justice  of  the  peace.     No  good  reason 
appears  why  the  same  reasoning  should  not  be  applied 
to  the  statute  in  question.    We  are  of  the  opinion  that 
the  term   "more  favorable"  must  be  construed  with 
reference  to  the  facts  and  circumstances  of  each  particu- 
lar case.    While  we  do  not  go  to  the  extent  of  holding 
that  this  court  is  without  power  or  authority  to  correct 
an  abuse  of  the  power  conferred  by  the  statute,  we  do 
hold  that  whether  or  not  a  judgment  is  "more  favorable" 
in  the  particular  case  must  be  left  to  the  sound  discre- 
tion of  the  district  court.    Without  reviewing  the  facts, 
we  conclude  to  accept  the  lower  court's  version  of  the 
judgment  that  it  is  not  more  favorable  to  the  plaintiff 
than  to  the  defendant. 
The  instruction  complained  of  reads  as  follows : 
"The  jury  is  instructed  that,  where  one  sells  an  article 
of  his  own  manufacture,  he  thereby  warrants  it  to  be 
free  from  any  latent  defect  not  disclosed  to  the  buyer 
arising  from  the  process  of  manufacture;    and  if  you 
believe  from  the.  evidence  in  this  case  that  plaintiff  was 
the  manufacturer  of  the  safe,  which  is  the  subject- 
matter  of  this  action,  and  that  said  plaintiff  sold  said 
safe  under  an  order  therefor  from  defendant,  which  safe 
was  by  him  intended  to  be,  and  was,  used  for  the  ordi- 
nary and  usual  purposes  for  which  safes  are  used,  then 
plaintiff  warranted  by  the  sale  of  said  safe  that  said 
safe  was  reasonably  fit  for  purpose  and  use." 

If  we  clearly  interpret  the  position  taken  by  counsel, 
it  is  his  contention  that  the  instruction  is  not  appli- 
cable to  the  case  in  any  of  its  phases,  and  is  a  mere 
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abstract  statement  of  the  law.  Whether  an  abstract 
instruction  calls  for  a  reversal  of  the  case  depends  upon 
whether  as  a  result  of  the  instruction  prejudice  resulted 
to  the  complaining  party.  We  are  not  prepared  to  say 
that  the  instruction  was  calculated  to  mislead  the  jury 
and  affect  their  conclusion  upon  the  issue  of  express 
warranty. 

Entertaining  these  views,  we  are  of  the  opinion  that 
the  judgment  and  order  appealed  from  should  be 
affirmed,  and  that  the  defendant's  costs  should  be 
reduced,  by  crediting  the  plaintiff  with  the  sum  of  $26, 
the  amount  of  its  accrued  costs  before  the  time  of  the 
offer  of  judgment  was  made. 

It  is  so  ordered. 


[No.  2370] 

J.  B.  DIXON,  Petitioner,  v.  THE  SECOND  JUDI- 
CIAL DISTRICT  COURT  OF  THE  STATE  OF 
NEVADA,  IN  AND  FOR  THE  COUNTY  OF 
WASHOE,  Respondent. 

[190Pac.352] 

1.  Costs — Not  Allowable  in  Absence  of  Statutory  Authority. 

Costs  are  wholly  the  creature  of  statute,  and  are  not  allow- 
able in  the  absence  of  the  statute  permitting  such  allowance. 

2.  Costs — Attorney's  Fees  Not  Allowable  in  Action  for  Ser- 

vices Appealed  from  Justice  Court. 

An  action  to  recover  attorney's  fees,  appealed  from  a  justice 
of  the  peace  to  the  district  court,  is  tried  as  other  trials  in  the 
district  court  under  Rev.  Laws,  5794,  and,  since  there  is  no 
statute  authorizing  the  allowance  of  attorney's  fees  to  the 
successful  plaintiff  in  such  an  action,  none  can  be  allowed 
in  view  of  Rev.  Laws,  5376,  providing  that  the  compensation 
of  the  attorney  is  governed  by  agreement,  express  or  implied. 

3.  Certiorari — Inquiry  Limited  to  Jurisdiction  of  Lower  Court. 

In  original  proceedings  in  certiorari  to  review  a  judgment 
including  attorney's  fees  because  the  court  had  no  jurisdiction 
to  allow  such  fees,  the  inquiry  will  not  be  extended  further 
than  to  determine  whether  the  lower  court  had  jurisdiction  to 
make  the  order  complained  of. 

Original  proceeding  in  certiorari  by  J.  B.  Dixon 
against  the  Second  Judicial  District  Court  of  the  State 
of  Nevada,  in  and  for  the  County  of  Washoe.     Writ 
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gTsuited,  and  judgment  of  court  modified  by  striking 
therefrom  the  allowance  of  the  attorney's  fees. 

J.  B.  Dixon,  for  Petitioner : 

In  certiorari  there  are  no  formal  pleadings  on  the 
part  of  respondent  or  defendant.  In  some  jurisdictions 
the  respondent  is  termed  the  defendant.  The  return 
takes  the  place  of  an  answer  in  an  ordinary  action,  and 
is  sometimes  designated  as  such.  2  Spelling,  Extr.  Rem., 
sec.  2005. 

When  the  writ  is  directed  to  a  tribunal,  the  clerk  shall 
return  the  writ  with  the  transcript  required.  There  is 
no  provision  for  the  payment  of  fees  of  any  kind  to  the 
clerk,  or  that  he  shall  make  return  on  the  payment 
thereof,  as  in  some  jurisdictions.  People  v.  Onderkirk, 
27  N.  Y.  Supp.  821.  In  the  absence  of  statutory  method 
of  procedure  or  practice  in  special  proceedings,  the 
civil  practice  act  must  be  followed,  so  far  as  applicable. 
There  being  no  provision  in  the  statute  concerning 
certiorari,  as  to  fees  or  costs,  the  general  practice  must 
be  followed.  The  statute  provides  that  an  appeal  from 
a  judgment  of  the  district  court  in  certiorari  may  be 
taken  ''in  the  same  manner  and  upon  the  same  terms 
as  from  a  judgment  in  a  civil  action."  Rev.  Laws,  5693. 
"The  writ  of  review  shall  command  the  party  to  *  *  * 
annex  to  the  writ  a  transcript  of  the  record  or  proceed- 
ing."   Rev.  Laws,  5687. 

If  the  clerk  is  entitled  to  payment  of  his  fees  in 
advance,  he  must  make  demand  for  some  specified 
amount,  and  it  must  be  the  correct  amount  of  his  fees. 
People  V.  Board,  20  N.  Y.  Supp.  280.  The  court  will 
compel  a  respondent  to  make  return.  Talbot  v.  White, 
1  Wis.  444 ;  Pittman  v.  Haggins,  91  Ga.  107 ;  McManus 
V.  McDonough,  4  111.  App.  180. 

Anthony  M.  Turano,  for  Respondent: 

This  case  originated  in  the  justice  court,  which  had 
jurisdiction,  and  was  thereafter  appealed,  on  questions 
both  of  law  and  fact,  to  the  district  court,   by  the 
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defendant,  petitioner  herein.  There  is  no  dispute  as 
to  whether  the  justice  court  has  power  to  allow  attor- 
ney's fees  to  the  prevailing  party.  The  jurisdiction  of 
the  district  court  in  a  trial  de  novo  appeal  from  the 
justice  court  is  entirely  derivative;  it  has  the  same 
jurisdiction  as  the  justice  court.  Fitchett  v.  Henley, 
31  Nev.  341;  Martin  v.  District  Court,  13  Nev.  90. 
Where  the  justice  court  has  no  jurisdiction,  the  district 
court  cannot  try  the  case  de  novo  on  appeal,  although  it 
may  have  original  jurisdiction  of  the  subject-matter. 
Fitchett  V.  Henley,  supra;  Phillips  v.  Snowden,  40 
Nev.  66. 

The  judgment  of  the  justice  court  is  vacated  as  soon 
as  the  record  is  sent  to  the  district  court  on  appeal  on 
both  questions  of  law  and  fact  (12  Ency.  PI.  &  Pr.,  p. 
799),  but  the  district  court  having  assumed  the  same 
jurisdiction  as  the  justice  court  had  originally,  neither 
party  can  suffer  by  reason  of  the  appeal,  since  the  rights 
they  had  as  to  costs  and  attorney's  fees  in  the  justice 
court  will  be  given  them  in  the  district  court,  which  acts 
with  the  same  jurisdiction  as  the  justice  court  in  a  trial 
de  novo.  City  v.  Scharts,  13  N.  W.  552;  Nurse  v. 
Justus,  6  Or.  75 ;  Peacock  v.  Leonard,  8  Nev.  84. 

By  the  Court,  Sanders,  J. : 

This  is  an  original  proceeding  in  certiorari.  The 
return  to  the  writ  shows  that  A.  Grant  Miller  and  Gray 
Mashburn,  copartners  doing  business  under  the  firm 
name  and  style  of  Miller  &  Mashburn,  brought  an  action 
in  the  justice  court,  Reno  township,  county  of  Washoe, 
against  J.  B.  Dixon,  to  recover  the  sum  of  $138.88  for 
legal  services  rendered  the  defendant  under  a  special 
contract  of  employment.  The  justice  rendered  judg- 
ment for  the  full  amount  and  taxed  and  included  in  the 
judgment  the  costs  allowed  by  law.  J.  B.  Dixon  appealed 
the  case  to  the  district  court,  where  a  trial  was  had  de 
novo  before  said  court  without  a  jury.  The  court,  in 
accordance  with  its  findings  of  facts  and  conclusions  of 
law,  gave  judgment  as  follows: 
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*'Now,  therefore,  by  reason  of  the  premises,  it  is 
ordered,  adjudged,  and  decreed  that  the  plaintiff 
herein  have  and  recover  from  the  said  defendant  the 
sum  of  $138.88,  and  also,  costs  of  this  action  and  an 
attorney's  fee  of  $75." 

The  relator  contends  that  the  trial  court  was  without 
jurisdiction,  power,  or  authority  to  include  in  its  judg- 
ment the  item  of  $75  as  an  attorney's  fee.  That  this 
contention  is  correct,  we  fully  agree. 

1.  Costs  are  wholly  the  creature  of  statute,  and  hence 
are  not  allowable  in  the  absence  of  a  statute  permitting 
such  allowance.  20  Cyc.  24;  5  Ency.  PI.  &  Pr.  110;  7 
R.  C  L.  792. 

2.  The  compensation  of  an  attorney  and  counselor 
for  his  services  is  governed  by  agreement,  express  or 
implied,  and  is  not  restrained  by  law.    Rev.  Laws,  5376. 

The  general  rule  is  that  counsel  fees  are  not  recover- 
able by  a  successful  party  either  in  an  action  at  law  or 
in  equity,  except  in  the  enumerated  instances  where  they 
are  expressly  allowed  by  statute.  Mooney  v.  Newton, 
43  Nev.  441 ;  Miller  v.  Kehoe,  107  Cal.  340,  40  Pac.  485. 
And,  in  the  absence  of  a  statute  authorizing  it  in  plain 
terms,  no  such  fee  can  be  taxed  on  appeal.  11  Cyc.  231 ; 
5  Standard,  1009. 

Turning  to  our  statute,  we  find  no  warrant  therein  for 
the  allowance  of  an  attorney's  fee  on  appeal  from  a 
justice  court.  When  an  action  commenced  in  said  court 
is  tried  anew  on  appeal,  the  trial  must  be  conducted  in 
all  respects  as.  other  trials  in  the  district  court.  Rev. 
Laws,  5794.  But  there  is  nothing  in  this  provision  or 
under  any  other  section  of  the  practice  act  that  confers 
upon  the  district  court  power  to  award  costs  not 
expressly  authorized  by  statute. 

3.  The  inquiry  on  a  writ  of  certiorari  will  not  be 
extended  further  than  to  determine  whether  the 
inferior  tribunal  has  jurisdiction  to  make  the  order 
complained  of. 

Being  of  the  opinion  that  the  court  exceeded  its 
jurisdiction  in  awarding  an  attorney's  fee,  the  judgment 
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will  be  modified  according  to  the  views  here  expressed. 
As  thus  modified,  the  same  will  be  and  is  hereby  affirmed. 


[No.  2432] 

THE  STATE  OF  NEVADA,  Ex  Rel.  W.  J.  P.  LAW- 
TON,  Petitioner,  v.  THE  PUBLIC  SERVICE 
COMMISSION  OF  NEVADA  and  RENO  TRAC- 
TION COMPANY  (A  Corporation),  Respondents. 

[190Pac.284] 

1.  Mandamus — Will  Not  I4E  to  Compel  Public  Service  Commis- 

sion TO  Annul  Order  Discontinuing  Street-Car  Service. 

Where  the  public  service  commission  has  at  the  instance  of 
a  traction  company  made  an  order  allowing  it  to  permanently 
discontinue  service  over  certain  streets,  mandamus  will  not 
lie  to  compel  the  commission  to  annul  such  order,  in  view 
of  Rev.  Laws,  5695,  providing  that  the  writ  may  be  issued  to 
compel  the  performance  of  an  act  which  the  law  especially 
enjoins  as  a  duty  resulting  from  an  office,  trust,  or  station; 
there  having  been  no  refusal  on  part  of  commission  to  perform 
any  duty  conferred  upon  it. 

2.  Mandamus — Writ   Will   Not   Lie   to   Compel   Traction    Com- 

pany to  Continue  Service  Not  Discontinued. 

Where  the  public  service  commission  has  issued  an  order 
allowing  a  traction  company  to  discontinue  service  over  cer- 
tain streets,  mandamus  will  not  lie  against  the  company  to 
compel  it  to  continue  service,  where  the  petition  fails  to  show 
that  service  has  been  discontinued,  notwithstanding  that  it 
applied  to  the  commission  for  the  order  of  discontinuance. 

3.  Mandamus  —  Writ  Will  Not  Be  Granted  in  Anticipation  of 

Slt»po8ed  Omission  of  Duty. 

Mandamus  Is  never  granted  in  anticipation  of  a  supposed 
omission  of  duty,-  however  strong  the  presumption  may  be 
that  the  persons  whom  it  is  sought  to  coerce  by  the  writ  will 
refuse  to  perform  their  duty  when  the  proper  time  arrives. 

4.  Mandamus — Duty  to  Continue  Street-Car  Service  Not  Con- 

sidered, IN  Advance  of  Actual  Discontinuance. 

In  proceedings  for  mandamus  to  compel  the  public  service 
commission  .to  annul  an  order  to  allow  a  traction  company 
to  discontinue  service  over  certain  streets,  and  to  compel  the 
traction  company  to  continue  such  service,  whether  it  is  the 
traction  company's  legal  duty  to  continue  service,  cannot  be 
determined  in  advance  of  actual  discontinuance  of  service. 

Original  proceeding  in  mandamus  by  the  State  of 
Nevada,  on  relation  of  W.  J.  P.  Lawton,  against  the 
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Public  Service  Commission  of  Nevada  and  another. 
Writ  denied,  alternative  writ  quashed,  and  proceedings 
dismissed. 

McCarran,  Miller  &  Mashbum  (J.  W,  Gigrian,  of 
Counsel) ,  for  Petitioner : 

The  order  of  the  public  service  commission,  being  an 
absolute  nullity,  for  the  reason  that  it  is  against  the 
law  and  without  the  jurisdiction  of  the  commission,  may 
not  be  considered  by  this  court  in  determining  the  ques- 
tion as  to  whether  or  not  the  writ  should  issue  in  this 
case.  "Mandamus  is  the  proper  remedy  when  the  case 
is  outside  the  exercise  of  the  discretion  of  the  inferior 
court,  and  is  one  of  irregularity,  or  against  law,  or 
without  jurisdiction."  Ex  Parte  Bradley,  7  Wall.  364. 
"The  power  to  compel  such  an  officer  to  proceed  to  trial 
and  determination  of  a  case  which  it  is  his  duty  to  hear 
and  decide  necessarily  includes  within  it  the  power  to 
compel  him  to  reverse  and  set  aside  any  erroneous 
decision  he  may  have  made  to  the  effect  that  he  will  not 
proceed  to  such  a  trial  and  judgment."  Barber  Co.  v. 
District  Judge,  132  Fed.  945. 

The  petitioner  has  no  plain,  speedy,  and  adequate 
remedy  at  law.  "While  the  remedy  by  mandamus  *  *  * 
is  not  available  where  there  is  a  plain,  speedy,  and 
adequate  remedy  at  law,  it  is  not  deprived  of  jurisdic- 
tit3n  where  the  remedy  *  *  *  is  not  adequate  to 
afford  relief  in  the  existing  emergency."  18  R.  C.  L.  14 ; 
Raisch  v.  Board,  22  Pac.  890;  State  v.  Kansas  Postal 
Tel.  C.  Co.,  150  Pac.  544. 

Leonard  B.  Fowler,  Attorney-General;  Robert  Rich- 
ards, Deputy  Attorney-General,  and  Goodfellow,  Eells, 
Moore  &  Orrick  (C.  /.  Goodell,  of  Counsel),  for  Respon- 
dents: 

The  demurrers  should  be  sustained,  and  the  motions 
to  quash  the  alternative  writ  and  dismiss  the  proceed- 
ings should  be  granted. 

Mandamus  does  not  lie  in  this  proceeding  against  the 
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public  service  commission.  Rev.  Laws,  5695.  The  alter- 
native writ  commands  and  enjoins  the  commission  to 
set  aside  and  nullify  its  order  and  refrain  and  desist 
from  in  anywise  making  said  order  effective.  Neither 
the  language  of  the  prayer  nor  that  of  the  writ  directed 
against  the  commission  is  designed  to  compel  the  per- 
formance of  an  act  which  the  law  especially  enjoins  as 
a  duty  resulting  from  an  office,  trust,  or  station.  The 
duty,  the  performance  of  which  is  compelled,  must  be 
especially  enjoined.  Humboldt  County  v.  County  Com- 
missioners, 6  Nev.  30;  State  v.  Gracey,  11  Nev.  223. 
"It  needs  no  citation  of  authority  to  support  the  well- 
established  rule  that  the  writ  of  mandamus  *  *  * 
serves  only  to  compel  the  doing  of  some  act  which  it  is 
the  clear  legal  duty  of  the  lower  court  in  some  way  to 
do."  State  ex  rel.  Freyesleben  v.  District  Court,  40 
Nev.  163. 

The  proceeding,  instead  of  being  one  to  compel  the 
performance  of  an  act  which  the  law  especially  enjoins 
as  a  duty,  is  one  to  arrest  the  proceedings  of  the  com- 
mission. Instead  of  compelling  action,  its  seeks  to  set 
aside  and  nullify  an  act  already  done.  "But,  if  such 
power  does  not  exist,  *  *  ♦  then  the  issuance  of  the 
peremptory  writ  by  this  court  requires  that  we  con- 
sider and  determine  that  respondent  exceeded  his  power 
and  jurisdiction — a  question  which  cannot  be  considered 
and  determined  in  mandamus.  Adhering  to  the  settled 
rules  of  the  law,  we  must  hold  that,  under  the  facts  of 
this  record,  mandamus  will  not  lie."  State  ex  rel. 
Office  Specialty  Mfg.  Co.  v.  District  Court,  26  Nev.  347. 

It  appears  from  the  petition  herein  that  the  commis- 
sion has  acted.  Its  order  stands  as  valid  and  subsisting, 
whether  erroneous  or  not.  "It  was  never  intended  that 
this  court,  through  the  agency  of  some  extraordinary 
writ,  should  be  made  the  instrument  for  furnishing  legal 
advice  to  boards,  commissions,  and  officers."  State  of 
Nevada  ex  rel.  Brown  v.  Nevada  Industrial  Commission, 
40  Nev.  220. 
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Petitioner  seeks  to  have  this  court  control  the  action 
of  the  commission  in  a  matter  where  it  had  to  exercise 
its  judgment  and  discretion,  and  determine  questions  of 
fact.  The  commission  heard  and  weighed  evidence  and 
arrived  at  a  conclusion;  there  was  no  mere  ministerial 
duty.  *'A  subordinate  body  can  be  directed  to  act,  but 
not  how  to  act,  in  a  matter  as  to  which  it  has  the  right 
to  exercise  its  judgment;  and,  where  it  is  vested  with 
power  to  determine  a  question  of  fact,  the  duty  is 
judicial;  and,  however  erroneous  its  decision  may  be,  it 
cannot  be  compelled  by  mandamus  to  alter  its  deter- 
mination." Hoole  V.  Kinkead,  16  Nev.  217 ;  State  ex  rel. 
HoUey  v.  Boerlin,  30  Nev.  473. 

By  the  Court,  Ducker,  J. : 

This  is  an  original  proceeding  in  mandamus. 

The  petition  of  W.  J.  P.  Lawton  shows,  among  other 
matters,  that  on  August  24,  1904,  the  city  council  of  the 
city  of  Reno,  a  municipal  corporation,  approved  an 
ordinance  granting  to  certain  persons,  their  successors 
in  interest  or  assigns,  the  right  to  construct,  maintain, 
and  operate  a  street-car  line  over,  across,  and  upon  cer- 
tain streets,  alleyways,  and  avenues  of  said  city.  The 
franchise  privileges  granted  thereby  were  duly  accepted 
by  them,  and  thereafter  assigned  to  the  defendant,  Reno 
Traction  Company,  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  California,  which 
now  owns  and  holds  said  franchise,  and  by  virtue  thereof 
has  constructed,  maintains,  and  operates  street-car  lines 
over  and  across  and  upon  certain  streets  of  the  city  of 
Reno.  On  the  4th  day  of  September,  1919,  the  said  Reno 
Traction  Company  made  an  application  to  the  Public 
Service  Commission  of  Nevada  for  an  order  permitting 
it  to  permanently  discontinue  all  service  upon  and  over 
certain  branches  of  its  street-car  lines  in  said  city.  In 
pursuance  of  said  application  and  after  notice  duly 
given,  the  public  service  commission  held  a  public  hear- 
ing, and  on  the  22d  day  of  December,  1919,  made  and 
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filed  an  order  authorizing  the  Reno  Traction  Company 
to  permanently  discontinue  service  over  the  street- 
railway  lines  designated  in  the  application.  The  order 
was  made  effective  January  15,  1920.  The  commission 
afterwards  amended  this  order  making  it  effective  on 
January  20,  1920. 

The  petition  sets  forth  further,  that  by  reason  of  said 
franchise,  its  terms  and  conditions,  and  the  acceptance 
thereof  by  the  Reno  Traction  Company  and  its  predeces- 
sors, the  construction,  maintenance,  and  operation  of 
the  street-car  lines  and  street-car  service  on  the  streets 
of  the  city  of  Reno,  and  especially  by  reason  of  those 
designated  in  the  order  of  discontinuance  by  the  com- 
mission, property  rights  have  been  acquired  by  many  of 
the  citizens  of  the  city  of  Reno,  homes  have  been  con- 
structed, money  been  expended  by  such  citizens  and 
taxpayers,  as  well  as  by  the  municipal  corporation  itself, 
in  the  paving  and  improving  of  the  streets,  establish- 
ment, and  maintenance  of  sewerage  systems  and  other 
essential  municipal  improvements;  that  the  public 
service  commission,  unless  otherwise  directed  by  the 
mandate  of  this  court,  will  cause  its  order  of  permanent 
discontinuance  of  street-car  service  to  become  effective 
January  20,  1920,  and  that  the  company  will  discontinue 
such  service  to  the  irreparable  injury  of  the  petitioner 
and  other  citizens  and  taxpayers  of  the  city  of  Reno 
in  their  property  and  property  rights,  acquired  and 
depending  on  such  service.  This  service,  it  is  alleged, 
is  a  business  of  public  nature,  and  has  become  and  now 
is  a  public  necessity,  and  one  upon  which  petitioner,  as  a 
householder  in  the  proximity  of  one  of  said  street-car 
lines,  as  well  as  a  great  number  of  citizens  of  said  city, 
have  become  wholly  dependent  for  transportation  to 
and  from  their  respective  homes  and  places  of  business, 
and  that  the  public  welfare  of  these  citizens  whose 
homes  and  properties  lie  adjacent  to,  or  in  the  proximity 
of,  the  streets  and  avenues  named  in  the  order  is  for 
the  same  reason  dependent  upon  and  involved  in  such 
service. 
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It  is  also  alleged  that  the  public  service  commission  in 
making  and  entering  the  order  exceeded  its  jurisdiction, 
in  that  by  the  order  it  attempts  to  nullify  the  terms,  con- 
ditions, and  obligations  of  a  written  contract  mutually 
entered  into  between  the  municipality  of  the  city  of 
Reno,  a  corporate  body,  and  the  Reno  Traction  Com- 
pany, a  public  service  corporation,  and  that  the  order  is 
therefore  null  arid  void;  the  petitioner,  as  well  as  a 
great  number  of  citizens,  taxpayers,  and  householders 
of  the  city  of  Reno,  has  no  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law. 

Petitioner  prays  that  an  alternative  writ  of  mandamus 
issue  out  of  this  court,  commanding  the  public  service 
commission  to  refrain  and  desist  from  in  any  wise 
enforcing  or  making  effective  said  order,  and  command- 
ing and  directing  the  commission  to  nullify  and  set 
the  order  aside,  and  commanding  the  Reno  Traction 
Company  to  continue  service. 

Upon  this  petition  the  alternative  writ  was  issued  by 
this  court,  commanding  the  commission  to  set  the  order 
aside  and  the  company  to  continue  the  service,  or  appear 
and  show  cause  why  the  mandate  and  order  should  not 
be  made  peremptory  and  effective. 

The  public  service  commission  and  the  Reno  Traction 
Company  demurred  to  the  petition,  the  former  upon  the 
ground  that  the  petition  does  not  state  facts  sufficient 
to  constitute  a  petition  for  a  writ  of  mandamus  or  to 
warrant  its  issuance,  and  the  latter  upon  the  same 
grounds,  and,  in  addition  thereto,  that  there  is  a  mis- 
joinder of  parties  defendant,  and  that  this  court  has  no 
jurisdiction  of  the  subject-matter  of  the  proceedings. 
The  commission  and  the  company  also  filed  their 
respective  answers  to  the  petition. 

In  this  proceeding  the  jurisdiction  of  the  public  service 
commission  to  make  the  order  authorizing  the  Reno 
Traction  Company  to  discontinue  street-car  service  over 
the  streets  designated  in  the  order  is  challenged  upon 
the  ground  that  the  ordinance  of  the  city  of  Reno 
and  the  acceptance  of  the  franchise  privileges  thereby 
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accorded  by  the  company  and  its  predecessors  constitute 
a  legal  contract  which  the  commission  cannot  abrogate 
without  the  consent  of  the  parties.  The  demurrers  pre- 
sent the  question  as  to  whether  mandamus  is  a  proper 
remedy  to  inquire  into  the  jurisdiction  of  the  commis- 
sion to  make  the  order  of  discontinuance  complained  of 
by  petitioner.  We  are  of  the  opinion  that  mandamus 
will  not  lie  against  either  of  the  defendants. 

1.  There  has  been  no  refusal  on  the  part  of  the 
commission  to  perform  any  duty  enjoined  upon  it.  The 
writ  is  not  sought  to  stimulate  the  commission  to  action 
pursuant  to  some  legal  duty,  but  rather  to  cause  it  to 
undo  the  result  of  action  taken  in  a  matter  in  which  its 
jurisdiction  has  been  invoked  in  conformity  with  the 
statute  defining  its  powers  over  public  utilities  in  this 
state.  Mandamus  is  ordinarily  a  remedy  for  official 
inaction,  and  will  not  lie  to  undo  what  has  been  done. 
26  Cyc.  158. 

As  set  out  in  the  foregoing  statement  of  facts,  the 
prayer  of  the  petition  is  that  an  alternative  writ  of 
mandamus  issue  out  of  this  court,  commanding  the 
public  service  commission  to  refrain  and  desist  from 
in  any  wise  enforcing  or  making  effective  its  order, 
commanding  and  directing  said  Public  Service  Commis- 
sion of  Nevada  to  nullify  and  set  aside  said  order. 

The  function  and  scope  of  the  extraordinary  writ  of 
mandamus  have  been  clearly  and  definitely  defined  by 
the  statutes  of  this  state  and  by  the  decisions  of  this 
court,  as  pointed  out  and  discussed  by  counsel  for  the 
commission  and  the  company  in  oral  argument,  and  in 
their  briefs.  That  part  of  section  5695  of  the  Revised 
Laws  of  Nevada  applicable  in  this  proceeding  reads : 

"It  [the  writ  of  mandamus]  may  be  issued  by  the 
supreme  court,  a  district  court,  or  a  j  udge  of  the  district 
court,  to  compel  the  performance  of  an  act  which  the 
law  especially  enjoins  as  a  duty  resulting  from  an  office, 
trust,  or  station.    *     *     *  " 

Discussing  the  office  and  scope  of  the  writ  under  this 
statute,  this  court,  in  State  v.  Gracey,  11  Nev.  223,  said: 
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"To  justify  the  issuance  of  the  writ  to  enforce  the 
performance  of  an  act  by  a  public  officer,  two  things 
must  concur :  The  act  must  be  one  the  performance  of 
'which  the  law  especially  enjoins  as  a  duty  resulting 
from  an  office/  and  the  actual  omission  on  the  part  of 
the  respondent  to  perform  it.  It  is  incumbent  on  the 
relator  to  show,  not  only  that  the  respondent  has  failed 
to  perform  the  required  duty,  but  that  the  performance 
thereof  is  actually  due  from  him  at  the  time  of  the 
application." 

Again,  in  State  of  Nevada  ex  rel.  Freyesleben  v.  Ninth 
Judicial  District  Court,  40  Nev.  168,  161  Pac.  510,  this 
court,  referring  to  the  function  of  the  writ  of  mandamus, 
declared  that: 

"It  needs  no  citation  of  authority  to  support  the 
well-established  rule  that  the  writ  of  mandamus  will 
not  assume  the  functions  of  a  writ  of  error,  nor  will  it 
serve  to  require  the  inferior  tribunal  to  act  in  a  particu- 
lar manner  or  to  enter  any  particular  judgment  or 
order.  On  the  contrary,  it  serves  only  to  compel  the 
doing  of  some  act  which  it  is  the  clear  legal  duty  of 
the  lower  court  in  some  way  to  do." 

Other  decisions  of  this  court,  which  need  not  be 
alluded  to  specially,  express  the  same  view  that  man- 
damus is  in  no  wise  a  preventive  remedy,  into  which 
it  is  sought  to  be  converted  in  this  case. 

"Its  purpose  and  object  is  to  command  performance, 
not  desistance,  and  is  a  compulsory  as  distinguished 
from  a  revisory  writ ;  it  lies  to  compel,  not  to  revise  or 
correct,  action,  however  erroneous  it  may  have  been, 
and  is  not,  like  a  writ  of  error  or  appeal,  a  remedy  for 
erroneous  decisions."    18  R.  C.  L.  114. 

This  limitation  is  maintained  by  the  general  current 
of  authority;  and  this  court,  in  restricting  the  issu- 
ance of  the  writ  under  the  section  of  the  statute  cited 
to  cases  where  it  went  "to  compel  the  performance  of 
an  act  especially  enjoined  by  law,"  has  disposed  of  the 
contention  made  here  that  it  will  lie  to  reverse  the  order 
of  the  commission  for  want  of  jurisdiction. 
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In  State  v.  Curler,  26  Nev.  347,  67  Pac.  1075,  the 
district  judge,  after  a  hearing  under  a  special  statute 
providing  for  the  appointment  of  appraisers  to  appraise 
the  value  of  property  involved  in  certain  claims  against 
counties,  refused  to  make  the  appointment.  The  writ 
was  sought  to  compel  said  judge  to  appoint  appraisers, 
and  was  denied  by  this  court.  The  court  in  the  con- 
cluding paragraphs  of  the  opinion  announced  the  rule 
that  mandamus  will  not  lie  to  determine  the  question  as 
to  whether  a  public  officer  had  exceeded  his  power  and 
jurisdiction.    It  said: 

"Again,  if  respondent,  under  the  act,  had  the  power 
or  authority  to  determine  the  constitutionality  of  the 
act  (a  power  which  the  relator,  it  seems,  does  not  con- 
trovert), then  the  issuance  of  the  peremptory  writ 
involves  a  review  and  determination  in  mandamus  of 
the  correctness  of  the  decision  of  the  respondent  upon 
that  constitutional  question ;  but,  if  such  power  does  not 
exist  (the  power  to  determine  the  constitutionality  of 
the  act  of  1901  in  the  proceeding  before  the  respon- 
dent) ,  then  the  issuance  of  the  peremptory  writ  by  this 
court  requires  that  we  consider  and  determine  that 
respondent  exceeded  his  power  and  jurisdiction — ^a  ques- 
tion which  cannot  be  considered  and  determined  in 
mandamus. 

"Adhering  to  the  settled  rules  of  the  law,  we  must 
hold  that,  under  the  facts  of  this  record,  mandamus  will 
not  lie,  for  the  reasons  given;  and  therefore  the 
peremptory  writ  will  be  denied,  and  the  proceeding 
dismissed." 

State  V.  Curler  was  cited  and  discussed  by  counsel  for 
the  commission  and  the  company  in  their  briefs;  but, 
without  discussing  the  rule  there  declared  or  seeking  to 
obviate  its  application  to  the  case  at  bar,  counsel  for 
relator  rely  upon  decisions  from  other  jurisdictions  to 
sustain  their  position  that  mandamus  is  an  appropriate 
remedy  in  this  case. 

As  we  conclude,  irrespectively  of  the  existence  or 
nonexistence  of  another  plain,   speedy,   and  adequate 
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remedy  in  the  ordinary  course  of  law,  that  mandamus 
is  not  proper  in  this  case,  the  rule  quoted,  as  stated  in 
18  R.  C.  L.  100,  by  counsel  for  relator,  to  the  effect  that 
such  remedy  must  be  adequate  to  afford  relief  in  thel 
existing  emergency,  is  not  applicable.  The  case  of 
Raisch  v.  Board  of  Education  of  the  City  and  County 
of  San  Francisco,  decided  by  an  evenly  divided  court, 
is,  in  our  opinion,  of  no  weight  as  an  authority.  In 
the  case  of  In  Re  Barber  Asphalt  Paving  Co.,  132  Fed. 
945,  66  C.  C.  A.  55,  67  L.  R.  A.  761,  the  writ  was  issued 
to  compel  the  lower  court  to  set  aside  a  stay  order  and 
proceed  to  the  trial  of  a  case  on  the  merits.  The  stay 
order  in  this  case  was  tantamount  to  a  refusal  by  the 
lower  court  to  perform  an  act  required  by  law.  No  such 
question  is  presented  to  us  by  the  facts  of  this  case.  On 
the  contrary,  the  commission  has  proceeded  to  hearing 
and  decision  on  the  merits  of  the  controversy,  and  the 
question  is  whether  this  court  can,  by  the  writ  of 
mandate,  recall  the  commission's  order  for  want  of 
jurisdiction,  and  substitute  its  own  judgment  instead. 

Counsel  for  relator  also  cite  Ex  Parte  Bradley,  7  Wall. 
364,  19  L.  Ed.  214,  in  which  the  Supreme  Court  of  the 
United  States  issued  a  writ  of  mandamus  to  restore  to 
practice  an  attorney  at  law  who  had  been  disbarred  by 
the  inferior  court  for  contempt.  In  this  decision  it  was 
held  that  the  lower  court  was  without  jurisdiction  to 
debar  the  petitioner  for  contempt  of  court,  and  that 
mandamus  was  a  proper  remedy.  The  case  is  an  author- 
ity in  the  federal  jurisdiction  that  mandamus  will  lie 
in  this  specific  class  of  cases,  where  a  court  without 
jurisdiction  in  a  summary  proceeding  disbars  an  attor- 
ney at  law,  and  where  there  is  no  other  remedy  whatever. 
This  is  the  extent  of  the  ruling  in  Ex  Parte  Bradley; 
and,  were  we  inclined  to  accept  it  and  give  it  a  wider 
application,  it  would  still  be  at  variance  with  State  v. 
Curler,  and  we  have  not  been  shown  nor  do  we  find  any 
reason  to  disapprove  the  latter. 

2,  3.  As  the  writ  will  not  lie  against  the  commission, 
neither  will  it  go  against  the  company,  primarily  for 
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the  reason  that  the  petition  does  not  show  that  the 
company  has  discontinued  its  service.  Its  application  to 
the  commission,  and  the  order  of  the  latter  permitting 
the  discontinuance,  afford  a  strong  presumption  that  it 
will  do  so,  but,  as  previously  stated,  the  writ  of  man- 
damus is  in  no  sense  a  preventive  remedy.  Its  func- 
tion is  to  enforce  action — to  compel  the  performance 
of  a  duty  or  obligation  which  is  enjoined  by  law.  Man- 
damus is  never  granted  in  anticipation  of  a  supposed 
omission  of  duty,  however  strong  the  presumption  may 
be  that  the  persons  whom  it  is  sought  to  coerce  by  the 
writ  will  refuse  to  perform  their  duty  when  the  proper 
time  arrives.  High's  Extraordinary  Legal  Remedies  (3d 
ed.)  sec.  12. 

"In  other  words,  the  relator  must  show  that  the 
respondent  is  actually  in  default  in  the  performance  of 
a  legal  duty  then  due  at  his  hands,  and  no  threats  or 
predetermination  can  take  the  place  of  such  a  default 
before  the  time  arrives  when  the  duty  should  be 
performed.    *     *     * "    State  v.  Gracey,  supra. 

4.  Whether  it  is  the  traction  company's  legal  duty  to 
continue  street-car  service  over  the  streets  designated 
is  a  question  which  cannot  be  determined  in  a  proceed- 
ing of  this  character  in  advance  of  an  actual  discon- 
tinuance of  such  service. 

The  peremptory  writ  of  mandate  prayed  for  is  denied, 
the  alternative  writ  quashed,  and  the  proceedings 
dismissed. 


REPORTS  OF  CASES 
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OF  THE 


State  of  Nevada 
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[No.  2443] 

THE  STATE  OF  NEVADA,  On  the  Relation  op 
.  JOHN  F.  SHAUGHNESSY,  WM.  H.  SIMMONS, 
AND  JAMES  G.  SCRUGHAM,  Members  op  and 
Constituting  the  Public  Service  Commission  op 
THE  State  op  Nevada,  Petitioner,  v.  EMMET  D. 
BOYLE,  Governor  op  the  State  op  Nevada; 
GEORGE  BRODIGAN,  Secretary  op  State  op 
the  State  op  Nevada;  and  LEONARD  B. 
FOWLER,  Attorney-General  op  the  State  op 
Nevada,  Members  op  and  Constituting  the 
State  Board  op  Examiners  op  the  State  op 
Nevada;  GEORGE  COLE,  State  Controller  op 
the  State  op  Nevada,  and  ED  MALLEY,  State 
Treasurer  op  the  State  op  Nevada,  Respondents. 

[190Pac.914] 

1.  Mandamus — State  Boabd  of  Examiners  Cannot  Be  Compelled 
TO  Approve  Payment  Out  of  Certain  Fund  Where  Another 
Fund  Is  Available. 

a  writ  of  mandamus  will  not  be  issued  to  compel  the 
board  of  examiners  to  approve  claims  for  payment  out  of 
appropriations  under  act  of  March  22,  1919  (Stats.  1919,  c.  81), 
sees.  23,  24,  and  state  controller  to  draw  warrants,  where 
there  is  a  fund  available  for  payment  of  such  claims  under 
act  of  March  28,  1919  (Stats.  1919,  c.  109),  sec.  4G,  out  of  which 
the  board  is  willing  to  authorize  payment  of  claims,  since,  if 
payments  may  be  made  out  of  either  of  the  two  funds,  the 
selection  of  the  particular  fund  involves  an  exercise  of  discre- 
tion which  cannot  be  controlled  by  mandamus. 

Vol.  44—8 
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Original  proceeding.  Application  for  writ  of  man- 
damus by  the  State  of  Nevada  on  the  relation  of  John  P. 
Shaughnessy  and  others,  members  of  and  constituting 
the  Public  Service  Commission  of  the  State  of  Nevada, 
against  Emmet  D.  Boyle,  Governor  of  the  State  of 
Nevada  and  others,  members  of  and  constituting  the 
State  Board  of  Examiners  of  the  State  of  Nevada,  and 
others.  Peremptory  writ  denied,  alternative  writ 
quashed,  and  proceedings  dismissed. 

Leonard  B.  Fotvler,  Attorney-General,  and  Robert 
Richards,  Deputy  Attorney-General,  for  Petitioner : 

Even  if  this  court  should  be  of  the  opinion  that  the 
legislature  made  a  blunder  in  not  repealing  the  items  in 
dispute,  the  sections  in  the  general  appropriation  act, 
of  which  they  are  part,  are  valid,  and  cannot  be  abro- 
gated by  judicial  decision.  "The  presumption  is  against 
the  intention  to  repeal  where  express  terms  are  not 
used."  36  Cyc.  1071,  1072.  "To  justify  the  presump- 
tion of  an  intention  to  repeal  one  statute  by  another, 
either  the  two  statutes  must  be  irreconcilable,  or  the 
intent  to  effect  the  repeal  must  be  otherwise  clearly 
expressed."  Idem,  1072.  "Between  the  two  acts  there 
must  be  plain,  unavoidable,  and  irreconcilable  repug- 
nancy." Idem,  1074.  "But  the  appellant  makes  the 
further  objection  that  these  items  of  the  general  appro- 
priation bill  were  included  by  mistake.  *  *  *  Courts 
cannot  inquire  into  the  motives  of  legislators.  In  this 
case,  we  know  that  the  appropriation  bill  was  duly 
enacted  as  a  law.  If  the  facts  alleged  in  respect  to  the 
other  bill  are  admitted,  it  is  still  a  matter  of  mere  con- 
jecture what  effect  the  pendency  of  that  bill  had;  and 
it  cannot  be  held  as  a  matter  of  law,  or  proved  as  a 
matter  of  fact,  that,  except  for  its  anticipated  passage, 
the  appropriation  bill  would  have  been  altered."  Lewis 
V.  Colgan,  115  Cal.  529. 

Forman  &  McKnight,  for  Respondents : 

The  general  appropriation  act  was  approved  March 
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22,  1919.  On  March  28,  1919,  an  act  consolidating  the 
railroad  commission  and  the  public  service  commission, 
and  repealing  all  prior  acts  concerning  both  of  said 
commissions,  was  approved.  Stats.  1919,  132,  198.  The 
later  act  revised  the  whole  subject-matter  of  the  former 
laws  governing  the  two  commissions,  and  expressly 
repealed  sections  23  and  24  of  the  general  appropria- 
tion act.  Even  though  said  sections  were  not  expressly 
repealed,  they  were  repealed  by  the  new  act,  and  it  was 
entirely  unnecessary  for  the  latter  to  contain  express 
words  in  order  to  effect  that  result.  Thorpe  v.  School- 
ing, 7  Nev.  15;  State  v.  Rogers,  10  Nev.  319.  The 
intention  of  the  legislature  controls  the  courts,  not  only 
in  the  construction  of  an  act,  but  also  in  determining 
whether  a  former  law  is  repealed  or  not;  and  when 
such  an  intention  is  manifest,  it  is  to  be  carried  out,  no 
matter  how  awkwardly  expressed  or  indicated.  May- 
nard  v.  Newman,  1  Nev.  271;  Thorpe  v.  Schooling, 
supra ;  State  -v.  Ross,  20  Nev.  61. 

By  the  Court,  Ducker,  J. : 

By  this  proceeding  John  F.  Shaughnessy,  Wm.  H. 
Simmons,  and  James  G.  Scrugham,  members  of  and 
constituting  the  Public  Service  Commission  of  the  State 
of  Nevada,  seek  a  peremptory  writ  of  mandamus  to 
compel  Emmet  D.  Boyle,  governor,  and  George  Brodi- 
gan,  secretary  of  state,  as  members  of  the  State  Board 
of  Examiners  of  the  State  of  Nevada,  to  allow  and 
approve  certain  claims  presented  to  said  board  of 
examiners  to  be  paid  out  of  specific  funds  alleged  to 
have  been  appropriated  for  such  purpose  by  sections 
23  and  24  of  an  act  of  the  legislature  of  the  State  of 
Nevada  (Stats.  1919,  c.  81),  entitled  "An  act  making 
appropriations  for  the  support  of  the  civil  government 
of  the  State  of  Nevada  for  the  years  1919  and  1920," 
approved  March  22,  1919.  The  writ  is  also  sought  to 
compel  George  A.  Cole,  as  state  controller  of  the  State  of 
Nevada,  to  draw  his  warrants  upon  the  state  treasurer 
of  the  State  of  Nevada  for  the  payment  of  said  claims 
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from  said  specified  funds,  and  to  direct  Ed  Malley,  as 
state  treasurer  of  the  State  of  Nevada,  to  pay  said 
warrants  therefrom. 

The  claims  which  give  rise  to  this  controversy  are 
the  claims  of  F.  O.  Broili  in  the  sum  of  $100  for  services 
as  engineer  for  the  public  service  commission  during 
the  months  of  April  and  May,  1919,  and  the  claim  of  the 
commission  for  and  on  behalf  of  the  National  Associa- 
tion of  Railway  Commissions  for  $500  for  the  year  1919 
and  $500  for  the  year  1920.  These  claims  were  duly 
approved  by  the  commission,  and  presented  to  the  state 
board  of  examiners,  and  as  alleged  in  the  petition  were 
rejected  by  said  board  by  the  votes  of  the  governor  and 
the  secretary  of  state,  solely  on  the  ground  that  there 
was  no  appropriation  therefor.  It  is  also  alleged  in  the 
petition  that  the  only  member  of  said  board  who  voted 
to  allow  the  claims  is  Leonard  B.  Fowler,  attorney- 
general  of  the  State  of  Nevada,  and  that  prior  to  the 
presentation  of  the  claim  of  said  Broili -to  the  board 
said  Leonard  B.  Fowler  at  the  request  of  the  commis- 
sion rendered  an  opinion,  holding  that  the  appropria- 
tion is  valid,  and  that  said  claim  should  be  paid  from 
the  money  so  appropriated;  that  the  opinion  of  the 
attorney-general  has  been  repudiated  arid  rejected  by 
the  governor  and  the  secretary  of  state  as  members  of 
the  board,  and  by  George  A.  Cole,  state  controller  of  the 
State  of  Nevada;  and  it  is  alleged  that  the  latter  will 
decline  to  draw  warrants  in  payment  of  said  claims  from 
the  specific  sums  said  to  have  been  appropriated. 

The  defendants  filed  an  answer  to  the  petition,  and 
a  summary  thereof  is  to  the  effect  that  by  the  enactment 
of  that  certain  act  of  the  legislature  of  the  State  of 
Nevada  (Stats.  1919,  c.  109),  entitled  "An  act  defining 
public  utilities,  providing  for  the  regulation  thereof, 
creating  a, public  service  commission,  defining  its  duties 
and  powers,  and.  other  matters  relating  thereto," 
approved  March  28,  1919,  and  effective  April  1,  1919, 
said  sections  23  and  24  of  the  general  appropriation 
act  have  ceased  to  be  of  force  since  last-mentioned  date, 
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and  are  inoperative,  and  that  no  claims  can  be  allowed 
from,  nor  any  warrants  be  drawn  upon,  said  alleged 
appropriations. 

It  is  admitted  in  the  answer  that  said  Boyle,  Brodigan, 
and  Cole  have  declined  to  accept  the  opinion  of  the 
attorney-general,  but  denied  that  either  of  these 
members  of  the  board  voted  to  reject  the  claims. 

The  regular  presentation  and  validity  of  the  claims 
are  not  denied  in  the  answer,  and  it  is  alleged  that  said 
Emmet  D.  Boyle  and  George  Brodigan,  as  members  of 
the  state  board  of  examiners,  have  been  at  all  times, 
and  now  are,  ready  and  willing  to  approve  the  same,  and 
to  authorize  their  payment  out  of  the  fund  of  $10,000 
appropriated  by  section  46  of  the  said  act  of  March  28, 
1919 ;  and  that  said  George  A.  Cole,  as  state  controller 
of  the  State  of  Nevada,  has  at  all  times  been,  and  now 
is,  ready  and  willing  to  draw  his  warrants  in  payment 
of  said  claims  upon  the  appropriation  authorized  by 
the  statute  last  mentioned. 

This  is  not  a  proper  case  for  the  issuance  of  the 
extraordinary  writ  of  mandamus.  Section  46  of  said  act 
of  March  28,  1919,  provides  as  follows : 

"For  the  purpose  of  carrying  out  the  provisions  of 
this  act,  the  sum  of  ten  thousand  ($10,000)  dollars  is 
hereby  appropriated  out  of  any  moneys  in  the  treasury 
not  otherwise  appropriated." 

The  contention  is  nowhere  made  that  this  fund  is 
not  available  for  the  payment  of  the  claims,  or  that  it 
does  not  constitute  an  appropriation  out  of  which  the 
claims  might  be  legally  paid.  But  it  is  claimed  by  the 
commission  that  there  are  specific  appropriations 
created  by  item  3  of  section  23  and  item  1  of  section 
24  of  the  general  appropriation  act  of  1919,  which 
should  be  drawn  upon  for  their  pajrment.  The  act 
carrying  these  items  of  appropriation  was  passed  March 
22, 1919,  and  defendants  contend  that  they  were  repealed 
by  the  act  of  March  28,  1919.  We  may  assume,  for  the 
purposes  of  this  decision  merely,  that  no  such  repeal 
was  effected  by  the  latter  act,  and  still  the  writ  may  not 
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issue.  For,  if  the  items  mentioned  in  said  sections  23 
and  24  constitute  valid  subsisting  appropriations  avail- 
able for  the  payment  of  the  claims,  there  is  then,  by 
reason  of  the  additional  appropriation  made  by  said 
section  46,  more  than  one  fund  out  of  which  they  may 
be  paid;  and  the  right  of  the  board  of  examiners  to 
allow  and  approve  the  claims,  as  payable  out  of  either, 
would  involve  an  exercise  of  discretion  which  could  not 
be  controlled  by  mandamus. 

The  peremptory  writ  prayed  for  is  denied,  the 
alternative  writ  heretofore  issued  quashed,  and  the 
proceedings  dismissed. 


[No.  2392] 

GEORGE  F.  KING,  Appellant,  v.  D.  P.  RANDALL, 
A.  J.  LOFTUS,  BERT  BARONI,  W.  B.  SAYERS, 
AND  BYRON  GATES,  Respondents. 

[190Pac.979] 

1.  Indemnity — Contract  Creating  Situation  Preventing  Remov- 

ing OF  County-Seat  Held  Contrary  to  Public  Policy. 

Where  building  contractor  had  ceased  work  on  a  county 
courthouse  because  of  a  dispute  as  to  the  legality  of  his  con- 
tract to  rebuild  it  and  threats  to  bring  injunction  proceedings 
against  him,  and  where  there  was  a  movement  on  foot  to 
remove  county-seat  to  other  town,  a  contract  by  certain  resi- 
dents of  the  county-seat  to  reimburse  the  contractor  for  any 
loss  he  should  sustain  in  his  further  prosecution  of  the  work 
in  consideration  of  his  proceeding  therewith,  entered  into  in 
order  to  procure  rebuilding  of  courthouse  before  removal  of 
county-seat,  and  thus  create  a  situation  which  would  influence 
public  sentiment  against  the  change,  held  unenforceable  as 
contrary  to  public  policy. 

2.  Evidence — Court  Will  Take  Judicial  Notice  of  Removal  of 

County-Seat  by  Legislature. 

The  court  will  take  judicial  notice  of  the  fact  that  the 
county-seat  was  removed  by  the  legislature. 

3.  Contracts — Contracts  Operating  to  Public  Detriment  Void. 

All  contracts  the  purpose  of  which  is  to  create  a  situation 
which  tends  to  operate  to  the  detriment  of  the  public  interest 
are  against  public  policy  and  void,  regardless  of  whether  in 
a  particular  case  the  purpose  of  the  contract  is  effectuated. 


^ 


July,  1920]  King  v.  Randall  119 


Argrument  for  Respondents 


Appeal  from  Eighth  Judicial  District  Court,  Lyon 
County;   T.  C.  Hart,  Judge. 

Action  by  George  F.  King  against  D.  P.  Randall  and 
others.  Judgment  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

E.  E.  HuU,  for  Appellant  : 

The  lower  court  fell  into  the  error  of  considering  the 
indemnity  contract  as  being  founded  upon  and  dependent 
for  its  validity  upon  the  contract  for  rebuilding  the 
courthouse  which  was  entered  into  between  the  county 
commissioners  and  plaintiff!  The  contract  to  indem- 
nify against  loss  did  not  contemplate  that  the  building 
contract  was  illegal,  nor  did  the  parties  concerned 
believe  it  to  be  illegal.  A  contract  guaranteeing  per- 
formance of  a  contract  stands  or  falls  with  that  con- 
tract, in  so  far  as  its  legality  is  concerned;  a  contract 
of  indemnity  is  an  independent  contract,  and  does  not 
depend  for  its  validity  upon  any  other  contract.  "A 
contract  of  indemnity  is  generally  held  to  be  an  original 
one,  and  not  within  the  statute."  Elliott  on  Contracts, 
vol.  2,  sec.  1245.  "It  is  generally  sufficient  if  the  act 
is  not  clearly  illegal,  but  is  supposed  to  be  legal  and 
performed  under  claim  of  right."  Idem,  vol.  5,  sec. 
3998;  22Cyc.  79,  83. 

In  order  to  hold  that  the  contract  between  respondents 
and  appellant  was  invsllid,  it  is  first  necessary  to  declare 
that  the  performance  of  any  work  upon  the  courthouse 
building  by  appellant  was  in  itself  unlawful.  "Contracts 
of  indemnity  or  guaranty  are  not  against  public  policy 
where  the  act  contemplated  is  not  illegal."    13  C.  J.  429. 

Piatt  &  Sanford,  for  Respondents : 

This  action  was  founded  upon  a  contract  that  was 
unlawful,  against  public  policy,  and  wholly  void.  The 
order  of  the  lower  court  sustaining  the  demurrer  should 
therefore  be  affirmed. 

Contracts  growing  out  of  or  connected  with  an  illegal 
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contract  are  illegal  and  void,  and  will  not  be  enforced 
in  a  court  of  law  or  equity.  13  C.  J.  509 ;  Buck  v.  Col- 
bath,  18  L.  Ed.  255,  257.  The  instant  contract  is  a 
manifest  interference  with  the  administration  of  gov- 
ernment, is  against  public  policy  and  void,  and  should 
not  be  enforced.  "It  is  therefore  a  principle  of  the  com- 
mon law  that  it  will  not  lend  its  aid  to  enforce  a  contract 
to  do  an  act  which  tends  to  corrupt  or  contaminate,  by 
improper,  and  insinuating  influences,  the  integrity  of 
our  social  or  political  institutions."  13  C.  J.  429.  "When 
the  general  public  is  interested  in  the  location  of  a 
public  office,  a  contract  to  influence  its  location  at  a 
particular  place  for  individual  benefit  or  personal  gain 
is  against  public  policy."  13  C.  J.  437;  Buffendeau  v. 
Brooks  &  Valentine,  28  Cal.  641 ;  Colburn  v.  Board,  61 
Pac.  241 ;  Walsh  v.  Hibbard,  50  L.  R.  A.  396 ;  Roller  v. 
Murray,  107  Va.  527. 

Not  only  was  the  illegal  contract  pleaded  by  plaintiff, 
but  it  was  the  real,  true,  and  only  consideration  for  the 
contract  sued  upon.  "An  illegal  contract  cannot,  as 
between  the  immediate  parties,  be  the  source  of  a  legal 
right."  W.  U.  T.  Co.  v.  Yopst,  3  L.  R.  A.  224,  227 
Roby  V.  West,  4  N.  H.  287 ;  Pike  v.  King,  16  Iowa,  49 
Scott  V.  Duffy,  14  Pa.  18 ;  Holt  v.  Green,  72  Pac.  13 
Phalen  v.  Clark,  19  Conn.  421 ;  Gregg  v.  Wynn,  4  Cush. 
322.  "No  rule  of  law  is  better  settled  than  that,  if  a 
party  claiming  the  right  to  recover  a  debt  is  obliged  to 
trace  his  debt  through  an  illegal  contract,  he  cannot 
recover."   DeWitt  v.  Lander,  72  Wis.  120. 

By  the  Court,  Coleman,  C.  J. : 

Appellant,  who  was  plaintiff  in  the  district  court, 

brought   this    action   to    recover    upon    the    following 

contract : 

"Memorandum  of  Agreement 

"Whereas,  The  county  commissioners  of  Lyon  County, 
Nevada,  have  entered  into  a  contract  in  writing  with 
one  George  F.  King  under  the  terms  of  which  said  King 
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is  to  rebuild  the  county  courthouse  at  Dayton,  in  said 
county;  and 

"Whereas,  There  is  some  dispute  as  to  the  legality  of 
proceeding  under  said  contract,  and  a  suit  and  injunc- 
tion are  threatened  by  certain  residents  of  said  county 
to  tie  up  the  said  work : 

"Now,  therefore,  we,  the  undersigned  residents  and 
taxpayers  of  Lyon  County,  Nevada,  and  each  of  us,  in 
consideration  that  said  King  will  proceed  to  order  the 
material  necessary  and  employ  the  laborers  and  go 
forward  with  the  construction  of  said  courthouse,  do 
hereby  promise  and  agree  and  bind  ourselves  jointly  and 
severally  to  save  said  King  harmless  from  any  and 
all  illegality  of  said  contract,  and  to  repay  to  him  any 
and  all  sums  he  may  pay  or  become  liable  for  in  con- 
nection with  the  rebuilding  of  said  courthouse,  in  case 
the  said  contract,  or  the  manner  in  which  it  was  let, 
should  be  held  illegal,  and  in  case  the  county  officials 
shall  be  prevented  by  law  or  otherwise  from  paying  to 
said  King  the  contract  price  of  said  building  or  any 
part  thereof. 

"In  consideration  of  the  foregoing,  said  King  hereby 
agrees  and  binds  himself  to  go  forward  with  the  recon- 
struction of  said  building  in  all  respects  as  required  in 
said  contract  until  such  time  as  he  may  be  prevented 
from  doing  so  by  an  order  of  court. 

"Dated  Dayton,  Nevada,  March  14,  1910. 

"D.  P.  Randall,  A.  J.  Loftus,  Bert  Baroni,  W.  B. 
Sayers,  Byron  Gates — Residents  and  Taxpayers.  Geo. 
F.  King,  Contractor." 

The  complaint  alleges  that  upon  the  26th  day  of  July, 
1910,  the  plaintiff  entered  into  an  agreement  with  the 
board  of  county  commissioners  of  Lyon  County,  Nevada, 
whereby  it  was  agreed  that  in  consideration  of  the 
stated  compensation  he  was  to  furnish  the  necessary 
material  and  do  the  labor  for  the  rebuilding  of  the 
county  courthouse  of  said  county  at  Dayton,  the  county- 
seat  thereof;    that  at  and  prior  to  the  14th  day  of 
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March,  1910,  certain  residents  and  taxpayers  of  said 
county  claimed,  and  were  then  claiming,  that  the  con- 
tract for  the  rebuilding  of  said  courthouse  was  invalid, 
and  had  threatened  and  were  threatening  to  commence 
an  action  in  the  district  court  of  said  county  to  enjoin 
the  further  prosecution  of  the  work  and  to  prevent  the 
payment  to  plaintiff  out  of  the  funds  of  said  county  of 
any  moneys  for  work  and  labor  performed  and  materials 
furnished  by  plaintiff  in  the  prosecution  of  the  work  of 
rebuilding  said  courthouse. 

It  is  further  averred  that,  because  of  said  claim  of 
said  residents  and  taxpayers,  and  said  threatened 
action,  and  the  possibility  that  plaintiff  might  not  be 
able  to  collect  the  moneys  due  for  said  work  and  mate- 
rials so  furnished,  on  March  14,  1910,  he  desired  to 
and  was  about  to  cease  work  upon  said  courthouse  and 
delay  the  ordering  of  labor  and  material  therefor  and 
that  defendants  (respondents),  and  each  of  them,  were 
desirous,  and  considered  it  to  be  for  their  benefit  and 
welfare,  that  the  work  of  rebuilding  said  courthouse 
should  be  continued  and  diligently  prosecuted  until 
completed.    It  is  also  alleged : 

"That  at  said  times  last  herein  mentioned  an  effort 
was  being  made  by  certain  residents  of  said  county  to 
have  the  county-seat  of  said  Lyon  County  changed  from 
said  town  of  Dayton  to  the  city  of  Yerington,  in  said 
county,  and  it  was  considered  by  said  defendants  and 
by  each  of  them  that  said  change  was  in  immediate 
danger  of  being  made,  but  that,  if  the  rebuilding  of  said 
courthouse  was  completed  before  the  removal  of  said 
county-seat  could  be  brought  to  an  issue,  the  effort  to 
change  said  county-seat  would  fail ;  that  the  defendants 
were  then  residents  and  taxpayers  and  the  owners  of 
real  and  other  property  within  said  town  of  Dayton,  and 
would  be  damaged  by  the  removal  of  said  county-seat 
from  said  town  of  Dayton,  and  did  not  desire  that  such 
change  should  be  made." 

It  is  further  alleged  that,  in  order  to  induce  plaintiff 
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to  continue  the  work  of  rebuilding  said  courthouse,  the 
defendants  executed,  acknowledged,  and  delivered  to 
plaintiff  the  written  agreement  above  set  out,  and  that, 
in  reliance  upon  said  writing,  he  did  order  material  and 
employ  labor  and  continue  with  the  work;  that  on 
March  16, 1910,  an  action  was  commenced  in  the  district 
court  of  said  county  to  restrain  the  plaintiff  from  pro- 
ceeding with  the  work  and  to  restrain  the  officers  of 
said  county  from  paying  to  plaintiff  out  of  the  county 
funds  any  sum  or  sums  on  account  thereof,  and  that  a 
temporary  restraining  order  as  prayed  was  issued, 
vv^hich  upon  final  hearing  was  made  permanent. 

It  is  further  alleged  that,  relying  upon  the  contract, 
plaintiff  incurred  certain  obligations,  because  of  which 
the  defendants  became  indebted  to  the  plaintiff  in  the 
sum  of  $2,199.45,  which,  though  often  demanded,  the 
defendants  have  refused  to  pay. 

To  this  complaint  a  general  demurrer  was  filed,  and, 
upon  its  being  sustained,  plaintiff  not  electing  to  amend, 
judgment  was  entered  in  favor  of  the  defendants,  from 
which  this  appeal  is  taken. 

In  sustaining  the  demurrer  the  lower  court  held  that 
the  contract  sued  upon  was  contrary  to  public  policy. 
It  is  conceded  by  appellant  that  any  contract  which  is 
against  public  policy  is  void.  The  only  question  is :  Is 
the  contract  one  which  is  contrary  to  public  policy  ? 

1.  What  was  the  purpose  of  the  contract?  Of  this 
there  can  be  no  doubt.  Its  clear  purpose  was,  by  pro- 
curing the  rebuilding  of  the  courthouse,  to  create  a  situ- 
ation which  would  so  influence  the  public  sentiment  of 
the  county  that  it  in  turn  would  make  itself  felt  in  such 
a  way  as  to  result  in  the  retaining  of  the  county-seat  of 
Lyon  County  at  Dayton,  notwithstanding  the  fact  that 
the  public  interest  might  demand  its  removal  to  Yer- 
ington.  That  such  a  contract  is  contrary  to  public  policy, 
we  do  not  question.  The  general  rule  sustaining  this 
view  is  thus  stated  in  13  C.  J.  437 : 

"When  the  general  public  is  interested  in  the  location 
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of  a  public  office,  a  contract  to  influence  its  location  at 
a  particular  place  for  individual  benefit  or  personal  gain 
is  against  public  policy." 

The  same  doctrine  is  asserted  in  6  R.  C.  L.  p.  747,  sec. 
152,  as  follows : 

"Moreover,  it  has  been  said  that  any  contract  made 
for  the  purpose  of  securing  the  location  of  a  public  office, 
such  as  a  postoffice,  in  any  certain  part  of  the  city  or 
elsewhere,  or  which  prevents,  or  tends  to  prevent,  the 
change  or  removal  of  such  office,  when  the  necessities 
of  business  or  the  interest  of  the  public  demand  such 
change  or  removal,  is  opposed  to  public  policy,  and 
void,  as  tending  to  the  injury  of  the  public  service,  and 
as  subordinating  the  public  welfare  to  individual 
convenience  or  gain." 

The  Supreme  Court  of  Indiana,  in  the  case  of  Elkhart 
Lodge  V.  Crary,  98  Ind.  238,  49  Am.  Rep.  746,  in  con- 
sidering the  validity  of  a  contract  to  procure  the  locating 
of  the  postoffice  on  a  certain  lot,  said : 

"There  are  many  phases  of  injury  to  the  public  service, 
and  we  do  not  deem  it  necessary  to  examine  the  cases 
upon  the  subject;  for  we  think  it  quite  clear  that  a 
contract  which  is  made  for  the  purpose  of  securing 
the  location  of  an  important  office  connected  with  the 
public  service  for  individual  benefit,  rather  than  for  the 
public  good,  tends  to  the  injury  of  the  public  service. 
The  case  made  by  the  evidence  falls  fully  within  the 
principle  that  contracts  which  tend  to  improperly  influ- 
ence those  engaged  in  the  public  service,  or  which  tend 
to  subordinate  the  public  welfare  to  individual  gain,  are 
not  enforceable  in  any  court  of  justice.  Pollock,  Prin.  of 
Cont.  279 ;  Anson,  Cont.  175 ;  1  Whart.  Cont.  sees.  402 
to  414,  inclusive.  A  wholesoijie  rule  of  law  is  that  par- 
ties should  not  be  permitted  to  make  contracts  which 
are  likely  to  set  private  interests  in  opposition  to  public 
duty  or  to  the  public  welfare.    *     *     * 

"It  is  not  necessary  that  actual  fraud  should  be  shown ; 
for  a  contract  which  tends  to  the  injury  of  the  public 
service  is  void,  although  the  parties  entered  into  it 
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honestly  and  proceeded  under  it  in  good  faith.  The 
courts  do  not  inquire  into  the  motives  of  the  parties  in 
the  particular  case  to  ascertain  whether  they  were  cor- 
rupt or  not,  but  stop  when  it  is  ascertained  that  the 
contract  is  one  which  is  opposed  to  public  policy.  Nor 
is  it  necessary  to  show  that  any  evil  was  in  fact  done  by 
or  through  the  contract.  The  purpose  of  the  rule  is  to 
prevent  persons  from  assuming  a  position  where  selfish 
motives  may  impel  them  to  sacrifice  the  public  good  to 
private  benefit.  An  English  author  says:  'But  an 
agreement  which  has  an  apparent  tendency  that  way, 
though  an  intention  to  use  unlawful  means  be  not 
admitted,  or  even  be  nominally  disclaimed,  will  equally 
be  held  void.'  Pollock,  Prin.  of  Cont.  286.  In  the  case 
of  Tool  Co.  V.  Norris,  2  Wall.  45,  the  court  said:  'AH 
agreements  for  pecuniary  considerations  to  control  the 
business  operations  of  the  government,  or  the  regular 
administration  of  justice,  or  the  appointments  to  public 
offices,  or  the  ordinary  course  of  legislation,  are  void  as 
against  public  policy,  without  reference  to  the  question, 
whether  improper  means  are  contemplated  or  used  in 
their  execution.  T^he  law  looks  to  the  general  tendency 
of  such  agreements ;  and  it  closes  the  door  to  temptation, 
by  refusing  them  recognition  in  any  of  the  courts  of 
the  country.' " 

In  Fuller  v.  Dame,  18  Pick.  (Mass.)  472,  wherein  the 
validity  of  a  contract  and  note  was  in  question,  the 
consideration  of  which  was  the  procuring  of  the  estab- 
lishment of  a  railroad  depot  near  the  property  of  the 
defendant  Dame  in  Boston,  the  court,  speaking  through 
Chief  Justice  Shaw,  held  the  contract  and  note  void,  as 
without  consideration  and  against  public  policy.  The 
court,  speaking  of  the  establishing  of  the  depot  and  of 
the  consequence  of  such  a  contract  as  was  sued  on,  used 
the  following  language : 

"It  is  also  true  that  it  was  left  to  the  corporation  and 
the  directors  to  fix  the  termination  and  place  of  deposit. 
In  doing  this  a  confidence  was  reposed  in  them,  acting 
as  agents  for  the  public,  a  confidence  which,  it  seems. 
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could  be  safely  so  reposed,  when  it  is  considered  that 
the  interests  of  the  corporation  as  a  company  of  passen- 
ger and  freight  carriers  for  profit  was  identical  with  the 
interests  of  those  who  were  to  be  carried,  and  had  goods 
to  be  carried — that  is,  with  the  public  interest.  This 
confidence,  however,  could  only  be  safely  so  reposed 
under  the  belief  that  all  the  directors  and  members 
of  the  company  should  exercise  their  best  and  their 
unbiased  judgment  upon  the  question  of  such  fitness, 
without  being  influenced  by  distinct  and  extraneous 
interests,  having  no  connection  with  the  accommodation 
of  the  public  or  the  interests  of  the  company.  Any 
attempt,  therefore,  to  create  and  bring  into  efficient 
operation  such  undue  influence  has  all  the  injurious 
effects  of  a  fraud  upon  the  public,  by  causing  a  question 
which  ought  to  be  decided  with  a  sole  and  single  regard 
to  public  interests  to  be  affected  and  controlled  by 
considerations  having  no  regard  to  such  interests." 

In  Woodman  v.  Innes,  47  Kan.  26,  27  Pac.  125,  27  Am. 
St.  Rep.  274,  the  court,  in  speaking  of  a  contract  to 
influence  the  locating  of  a  postofiice,  said : 

"Any  contract  which  is  made  for  the  purpose  of  secur- 
ing the  location  of  such  an  office,  or  which  prevents,  or 
tends  to  prevent,  the  change  or  removal  of  such  an  office,- 
when  the  necessities  of  business  or  the  interest  of  the 
public  demand  a  change  or  removal,  tends  to  the  injury 
of  the  public  service,  and  therefore  is  against  public 
policy.  Such  contracts  as  referred  to  in  the  petition 
tend  to  improperly  influence  those  engaged  in  the  public 
service,  and  also  tend  to  subordinate  the  public  welfare 
to  individual  convenience  or  gain.  Parties  should  not 
be  permitted  to  make  contracts  which  induce  personal 
or  private  interest  to  overbear  public  duty  or  public 
welfare." 

In  a  note  to  Edwards  v.  Goldsboro,  4  L.  R.  A.  (N.S.) 
589,  590,  the  editor  tersely  states  the  rule  as  follows : 

"Every  court  in  the  land  would  doubtless  assent  to  the 
proposition  that  any  contract,  made  chiefly  in  contem- 
plation of  private  advantage,  for  the  purpose  of  securing 
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the  location  of  a  building  in  which  the  public  has  an 
interest,  or  for  the  purpose  of  preventing  its  removal 
when  the  necessities  of  business  or  the  public  interest 
demand  it,  tends  to  the  injury  of  the  public  service,  and 
is  therefore  void ;  that  the  tendency  of  these  contracts  is 
improperly  to  influence  public  servants,  and  to  subordi- 
nate the  public  welfare  to  private  gain,  and  that  even  the 
making  of  them  should  be  prohibited  where  they  induce 
individual  interest  to  overbear  the  public  welfare.  The 
principle  of  public  policy  itself  is  not  troublesome  in 
this  connection,  except  in  the  application  of  it." 

In  Davis  v.  Janeway,  55  Okl.  725,  155  Pac.  241, 
L.  R.  A.  1916D,  722,  the  decisions  are  reviewed  at  con- 
siderable  length,  and  some  apparently  conflicting  ones 
distinguished. 

2,  3.  The  rule  is  so  well  established,  and  founded 
upon  such  a  wholesome  theory,  that  any  contract 
entered  into  for  personal  gain,  as  was  the  one  in  ques- 
tion by  defendants,  for  the  purpose  of  creating  a  situ- 
ation with  the  sole  purpose  of  preventing  the  removal 
of  the  county-seat  of  the  county,  regardless  of  the  public 
interest,  is  contrary  to  public  policy,  that  we  see  no 
escape  from  adopting  that  view.  It  is  not  a  question  as 
to  the  success  of  the  scheme  which  we  must  look  to,  for 
we  will  take  judicial  notice  of  the  fact  that  the  county- 
seat  was  removed  by  the  legislature  at  its  succeeding 
session,  but  purely  one  of  the  general  tendency  of  such 
contracts.  The  courts  cannot  draw  the  line  and  say 
that  up  to  a  certain  point  a  contract  which  is  made  to 
influence  the  creation  of  a  situation  repugnant  to  the 
interest  of  the  public  is  not  against  public  policy,  and 
hence  is  valid,  but  beyond  that  point  it  is  void;  and 
therefore  it  must  be  asserted  that  all  contracts  the 
purpose  of  which  is  to  create  a  situation  which  tends 
to  operate  to  the  detriment  of  the  public  interest  are 
against  public  policy  and  void,  whether  in  a  particular 
case  the  purpose  of  the  contract  is  eflfectuated.  Nor  can 
we  consider  the  moral  obligation  resting  upon  the  defen- 
dants to  comply  with  their  contract.     That  is  a  plea 
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which  must  be  made  to  their  sense  of  integrity  and 
standing  as  men  who  have  regard  for  their  pledged  word 
in  the  community  in  which  they  live. 
For  the  reasons  given  the  judgment  is  affirmed. 


[No.  2435] 

In  the  Matter  of  the  Application  of  LEE 
GODDARD  FOR  A  Writ  of  Habeas  Corpus. 

[190Pac.916] 

1.  Statutes — Partial  Invalidity  Does  Not  Invalidate  Indepen- 

dent Portions. 

Though  a  portion  of  a  statute  is  oull  and  void,  no  other 
portion  thereof  will  be  affected  thereby,  unless  it  is  dependent 
on  the  portion  which  is  null  and  void. 

2.  Constitutional   Law — Only    Persons   Affected   Can   Attack 

co  n  stitution  ality. 

If  a  party's  rights  are  not  affected  by  a  statute,  or  a  part 
thereof,  its  constitutionality  will  not  be  considered  upon  his 
application. 

3.  Commerce — Sheep  Commission  Law   Not   Interference   with 

Interstate  Commerce. 

The  sheep  commission  law  held  not  violative  of  Const.  U.  S. 
art.  1,  sec.  8;  Congress  not  having  covered  the  whole  subject 
of  the  transportation  of  live  stock  from  one  state  to  another. 

4.  Constitutional  Law — Sheep  Commission  Law  Not  Discrimi- 

natory Against  Citizens  of  Other  States. 

The  sheep  commission  law  held  not  violative  of  Const.  U.  S. 
art.  4,  sees.  1,  2,  providing  that  citizens  of  each  state  shall  be 
entitled  to  all  the  privileges  and  immunities  of  citizens  of  the 
several  states;  the  law  being  properly  construed  as  referring 
to  sheep  brought  into  Nevada  whether  owned  by  citizens  of 
Nevada  or  of  a  sister  state. 

5.  Animals — Sheep  Commission   Law   Not  Unreasonable,  Arbi- 

trary, OR  Discriminatory. 

The  sheep  commission  law  held  not  unreasonable,  arbitrary, 
or  discriminatory. 

6.  Habeas  Corpus — Correctness  of  Statement  of  Facts  in  Gov- 

ernor's  Proclamation   under    Sheep   Commission   Law    Not 
Reviewable. 

In  habeas  corpus  proceedings  by  one  convicted  of  violating 
the  sheep  commission  law  by  driving  sheep  into  Nevada  from 
a  state  which  the  governor  had  by  proclamation  scheduled  as 
a  locality  where  scabies  was  epidemic,  the  correctness  of  the 
statement  of  facts  contained  in  the  governor's  proclamation 
cannot  be  inquired  into. 
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7.  Constitutional    Law  —  Every    Presumption    in    Favor    of 
Validity. 

Every  presumption  is  in  favor  of  the  validity  of  a  statute. 

Original  proceeding.  Application  for  writ  of  habeas 
corpus  by  Lee  Goddard.  Proceeding  dismissed,  and 
petitioner  remanded  to  custody. 

Richard  W.  Young,  Jr.,  for  Petitioner : 

The  sheep  commission  law  (Stats.  1919,  c.  82),  under 
which  petitioner  has  been  arrested,  is  unconstitutional 
because  it  is  contrary  to  and  in  violation  of  section  8, 
article  1,  Constitution  of  the  United  States,  which  pro- 
vides that  Congress  shall  have  power  to  regulate  com- 
merce with  foreign  nations  and  among  the  several  states. 
A  state  cannot,  under  the  guise  of  exercising  its  police 
power,  enact  inspection  laws  which  burden  foreign  or 
interstate  commerce,  or  which  impose  upon  property  or 
products  brought  into  a  state  from  another  state  bur- 
dens or  taxes  more  onerous  than  are  imposed  upon  like 
property  or  products  of  the  state  enacting  such  legis- 
lation. State  V.  Butterfield  Co.,  106  Pac.  455;  In  Re 
Kenyon,  75  Pac.  268 ;  Guy  v.  Baltimore,  100  U.  S.  434 ; 
Walling  V.  Michigan,  116  U.  S.  446;  SchoUberger  v. 
State,  171  U.  S.  1 ;  Austin  v.  Tennessee,  179  U.  S.  343. 

The  statute  is  repugnant  to  the  provisions  of  sections 
1  and  2,  article  4,  Constitution  of  the  United  States, 
which  provides  that  the  citizens  of  each  state  shall  be 
entitled  to  all  the  privileges  and  immunities  of  citizens 
of  the  several  states. 

Section  12  of  the  act,  relating  to  the  proclamation  of 
the  governor  against  the  importation  of  sheep  from 
Idaho,  is  unconstitutional,  in  that  it  discriminates 
against  sheep  owned  by  residents  of  Idaho  and  in  favor 
of  sheep  owned  by  residents  of  Nevada.  The  section 
specifically  states  that  the  governor  may  issue  his 
proclamation  against  the  importation  of  sheep  from  a 
certain  locality  in  another  state.  In  this  case,  he  has 
issued  a  blanket  proclamation  against  the  entire  State 
of  Idaho.    "A  proper  quarantine  measure  will  be  upheld 
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where  it  can  be  shown  that  the  source  of  the  disease  is 
local."  Freund,  Police  Powers,  sec.  138.  Any  statute 
which  goes  farther  than  a  quarantine  regulation  is  not 
a  legitimate  exercise  of  the  state's  police  power.  •  Han- 
nibal &  St.  J.  R.  R.  Co.  V.  Husen,  24  Sup.  Ct.  527 ;  Pren- 
tice, Police  Powers,  p.  128.  The  law  has  provided  that 
the  proclamation  shall  run  to  infected  localities,  with 
the  purpose,  no  doubt,  that  uninfected  territory  shall 
not  share  the  same  inconvenience  and  burden  as  the 
infected.    Adams  &  Bryson  v.  Lytle,  154  Fed.  876. 

The  arrest  of  petitioner  is  unlawful,  for  the  reason 
that  the  provisions  of  the  statute  under  which  he  is  held 
are  unreasonable,  arbitrary,  and  discriminatory,  and 
beyond  the  necessity  of  the  facts  in  his  particular  case. 
"By  the  enforcement  of  this  rule,  there  may  be  entailed 
upon  the  owners  of  the  flocks  the  burden  of  twice 
dipping  perfectly  healthy  sheep,  and  the  further  incon- 
venience and  expense  of  quarantine.  The  mere  state- 
ment of  the  situation  carries  with  it  absolute  persuasion 
of  the  unreasonableness  of  the  rule.  Adams  &  Bryson  v. 
Lytle,  supra. 

Leonard  B.  Fowler,  Attorney-General;  Robert  Rich- 
ards,  Deputy  Attorney-General,  and  Hoyt,  Norcross, 
Thatcher,  Woodbum  &  Henley,  for  Respondents : 

A  statute  may  be  in  part  constitutional  and  in  part 
unconstitutional,  and,  if  the  parts  are  wholly  indepen- 
dent of  each  other,  that  which  is  constitutional  may 
stand.  V.  &  T.  R.  R.  Co.  v.  Henry,  8  Nev.  165 ;  Gay  v. 
Horsey,  41  Nev.  348 ;  36  Cyc.  976.  This  rule  applies  to 
criminal  as  well  as  to  other  statutes.    36  Cyc.  984. 

No  sheep  inspection  or  quarantine  law  is  offensive  to 
the  provisions  of  the  commerce  clause  of  the  federal 
constitution,  unless  it  is  in  effect  an  absolute  prohibition 
against  the  introduction  of  sheep  or  other  live  stock, 
regardless  of  their  condition,  or  imposes  an  unrea- 
sonable and  onerous  burden  upon  the  sheep  of  the 
community  involved,  so  as  to  restrict  the  freedom  of 
commerce  between  the  states.    In  the  statute  in  question 
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there  is  no  absolute  prohibition  of  the  introduction  of 
sheep  into  the  state,  but  they  are  admitted  subject  to 
certain  requirements  for  the  protection  of  Nevada  sheep 
from  infectious  diseases,  and  such  only  as  are  deemed 
by  the  state  to  be  absolutely  necessary.  Rasmussen  v. 
Idaho,  45  L.  Ed.  820.  The  state  has  the  power  to  enact 
inspection  and  quarantine  laws.  The  deposit  in  Con- 
gress of  the  power  to  regulate  commerce  among  the 
states  was  not  a  surrender  of  the  police  power.  The 
right  of  the  several  states  to  enact  protective  and  pre- 
cautionary measures  of  the  kind  in  question  is  just  as 
jealously  guarded  as  the  exclusive  right  of  Congress 
to  legislate  upon  matters  regulating  commerce.  Reid  v. 
Colorado,  47  L.  Ed.  108. 

Every  statute  is  presumed  to  be  constitutional.  "It 
has  been  truly  said  that  the  presumption  is  in  favor  of 
every  legislative  act,  and  the  whole  burden  of  proof  lies 
on  him  who  denies  its  constitutionality."  Brown  v. 
Maryland,  12  Wheat.  436 ;  Ogden  v.  Saunders,  12  Wheat. 
270;  Sharpless  v.  Mayor,  59  Am.  Dec.  782;  Munn  v. 
Illinois,  94  U.  S.  126.  "Every  possible  presumption  is  in 
favor  of  the  validity  of  a  statute,  and  this  continues  until 
the  contrary  is  shown  beyond  a  rational  doubt.  *  *  * 
And  as  it  does  not  appear,  upon  the  face  of  this  statute, 
or  from  the  facts  of  which  the  court  must  take  judicial 
cognizance,  that  it  infringes  rights  secured  by  the 
fundamental  law,  the  legislature's  determination  of 
those  facts  is  conclusive  upon  the  courts."  Sinking  Fund 
Cases,  25  L.  Ed.  496. 

By  the  Court,  Coleman,  C.  J. : 

This  is  an  original  proceeding  in  habeas  (iorpus,  to 
procure  the  discharge  of  the  petitioner  from  the  custody 
of  the  sheriff  of  Elko  County,  who  holds  him  pursuant 
to  proceedings  had  upon  three  separate  complaints 
charging  him  with  violating  what  is  commonly  known 
as  the  sheep  commission  law  (Stats.  1919,  c.  82,  p.  134). 
The  statute  in  question  creates  the  state  board  of  sheep 
commissioners,  which  is  empowered  to  make  and  enforce 
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rules  and  regulations  for  the  quarantining,  dipping,  or 
other  treatment  of  sheep.    Section  11  of  the  act  provides : 

"All  sheep  which  are  kept  or  herded  within  the  limits 
of  the  State  of  Nevada  shall,  between  the  fifteenth  day 
of  April  and  the  first  day  of  November  of  each  year,  be 
dipped  under  the  supervision  of  an  authorized  sheep 
inspector  in  one  of  the  dips  which  have  been  recom- 
mended by  the  board ;  the  said  dip  to  be  specified  by  the 
board  and  to  be  of  a  strength  sufficient  to  eradicate 
scabies,  ticks  or  lice." 

Section  12  reads,  in  part,  as  follows : 

"Whenever  the  governor  of  the  state  shall  have  good 
reason  to  believe  that  any  disease  covered  by  this  enact- 
ment has  become  epidemic  in  a  certain  locality  in  any 
other  state  or  territory,  or  that  conditions  exist  that 
render  sheep  liable  to  convey  disease,  or  whenever  the 
board  shall  certify  to  the  governor  that  conditions  exist 
that  render  sheep  likely  to  convey  disease,  the  governor 
shall  forthwith,  by  proclamation,  schedule  such  locality 
or  localities  and  prohibit  the  importation  from  them  of 
any  sheep  into  this  state  until  such  time  as  the  said 
proclamation  shall  be  raised  or  modified  by  the  governor. 
Any  person,  company,  or  corporation,  or  any  agent,  ser- 
vant, or  employee  thereof,  who  after  the  publication  of 
such  proclamation  shall  knowingly  receive  in  charge  any 
sheep  from  any  of  the  prohibited  districts,  or  transport, 
convey,  or  drive  the  same  within  the  boundaries  of  any 
county  of  this  state,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  punished  as  provided  in  section  26 
of  this  act." 

Section  15  of  the  act  provides : 

"All  sh*eep  or  bucks  imported  to  Nevada  from  any 
state,  territory,  or  District  of  Columbia,  or  from  any 
foreign  country,  shall,  upon  entering  the  state,  irre- 
spective of  the  time  of  such  entry,  be  dipped  twice  under 
the  supervision  of  an  inspector  of  the  board,  the  first 
dipping  to  be  performed  within  ten  days  after  the  said 
sheep  or  bucks  arrive  in  the  state,  and  within  a  period 
of  not  less  than  ten  days  or  more  than  fourteen  days 
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after  the  said  first  dipping  the  said  sheep  or  bucks  shall 
again  be  dipped;  and  after  the  second  dipping,  if  the 
said  sheep  or  bucks  are  free  of  disease,  they  shall  be 
released  and  shall  thereupon  become  subject  to  the  laws, 
rules,  and  regulations  governing  other  sheep  in  the 
state;  provided,  however^  that  the  board  may  make 
reasonable  rules  and  regulations,  under  which  sheep  and 
bucks  free  from  disease  may  enter  the  state  without 
dipping,  or  by  being  dipped  only  once.  The  board  is 
hereby  authorized  to  take  charge  of  and  dip  as  soon  as 
possible  any  sheep  and  bucks  imported  into  the  State  of 
Nevada  not  previously  dipped  within  the  period  required 
by  this  section,  and  the  expenses  for  so  doing  shall  be 
paid  by  the  owner  of  said  sheep  or  bucks  and  the  same 
shall  become  a  lien  on  such  sheep  or  bucks  until  paid. 
Any  person,  firm,  or  corporation,  or  any  servant,  agent, 
or  employee  thereof,  who  is  the  owner  or  in  charge  or 
control  of  any  sheep  or  bucks  imported  into  the  State 
of  Nevada,  violating  the  provisions  of  this  section,  shall 
be  deemed  guilty  of  a  misdemeanor  and  shall  be  punished 
as  provided  for  in  section  26  of  this  act." 

Section  9a  of  the  rules  adopted  by  the  state  board  of 
sheep  commissioners,  and  in  force  during  all  the  times 
mentioned  herein,  reads : 

"All  sheep  other  than  bucks  imported  or  driven  into 
the  State  of  Nevada,  from  any  other  state,  shall  be 
accompanied  by  a  health  certificate  not  more  than  ten 
days  old,  signed  by  a  state  veterinarian,  deputy  state 
veterinarian,  inspector  of  bureau  of  animal  industry  or 
any  authorized  sheep  inspector,  stating  the  sheep  are 
free  of  disease  or  exposure  thereto,  and  have  not  been 
in  any  district  infected  with  scabies  for  the  period  of  six 
months.  Sheep  accompanied  by  the  above-described 
certificate  may  be  admitted  without  dipping." 

One  of  the  complaints  upon  which  the  petitioner  is 
held  alleges  that  on  or  about  April  12, 1919,  the  governor 
of  the  State  of  Nevada  did,  by  proclamation,  schedule 
the  State  of  Idaho  as  a  locality  where  scabies,  a  con- 
tagious disease,  was  epidemic,  and  thereby  prohibited 
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the  driving  into  or  transporting  of  sheep  from  any  part 
of  Idaho  into  the  State  of  Nevada,  and  that  such  procla- 
mation was  in  force  and  effect  at  the  time  the  petitioner 
is  charged  with  driving  the  sheep  in  question  from  said 
State  of  Idaho  into  the  State  of  Nevada. 

1, 2.  Counsel  for  petitioner  says  in  his  brief  that,  if 
the  arrest  and  detention  of  the  petitioner  under  either 
of  the  complaints  in  question  is  in  violation  of  his  con- 
stitutional rights,  he  must  be  discharged,  since  the  act 
in  question  must  be  considered  as  a  whole,  and  if  a  part 
thereof  is  bad,  it  must  all  be  held  null  and  void.  This 
court  has  repeatedly  held  that,  even  though  a  portion  of 
a  statute  is  null  and  void,  no  other  portion  thereof  will 
be  affected  thereby  unless  it  is  dependent  upon  the  por- 
tion which  is  null  and  void  (State  v.  Commrs.  Humboldt 
County,  21  Nev.  235,  29  Pac.  974;  Ex  Parte  Aras- 
cada,  44  Nev.  30,  189  Pac.  619) ;  and  it  is  also  a  well- 
established  rule  that  if  a  party's  rights  are  not  affected 
by  a  statute,  or  a  part  thereof,  its  constitutionality  will 
not  be  considered  upon  his  application  (State  v.  Beck,  25 
Nev.  68,  56  Pac.  1008;  6  R.  C.  L.  p.  89) ;  and  if  the 
petitioner  must  be  held  for  violating  either  of  the  sec- 
tions of  the  act  in  question,  even  though  there  be  a 
section  which  is  void,  but  of  which  the  section  he  violates 
is  independent,  we  do  not  deem  it  our  duty  to  consider 
the  constitutionality  of  any  other  section  thereof,  for  he 
certainly  could  be  punished  only  once  for  the  same  act. 

From  a  written  stipulation  entered  into  between 
counsel,  and  on  file  herein,  it  appears  that  the  proclama- 
tion of  the  governor  of  Nevada  is  a  "lawful"  one.  This 
concession,  taken  broadly,  it  would  seem,  necessarily  dis- 
poses of  the  matter ;  for  if  it  is  a  lawful  proclamation, 
we  must  assume  that  the  law  authorizing  such  action  on 
the  part  of  the  governor  is  constitutional,  and  that  he 
had  good  reason  to  believe  that  the  State  of  Idaho  was 
an  infected  territory.  But  in  view  of  the  contention 
of  counsel  for  petitioner,  we  are  at  a  loss  in  reaching  a 
conclusion  as  to  just  what  is  meant  by  the  stipulation 
mentioned. 


July,  1920]  Ex  Parte  Goddard  135 

Opinion  of  the  CJourt — Ck>leman,  C.  J. 

In  the  written  brief,  as  well  as  in  the  oral  argument, 
counsel  bases  petitioner's  right  to  a  discharge  upon 
three  grounds:  (1)  That  the  act  in  question  is  contrary 
to  and  in  violation  of  that  portion  of  section  8,  article  1, 
of  the  federal  constitution,  which  provides  that  Congress 
shall  have  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states ;  (2)  that  the  act  is 
repugnant  to  the  provisions  of  sections  1  and  2  of  arti- 
cle 4  of  the  federal  constitution,  which  provides  that  the 
citizens  of  each  state  shall  be  entitled  to  all  the  privi- 
leges and  immunities  of  citizens  of  the  several  states; 
and  (3)  that  the  arrest  is  unlawful  for  the  reason  that 
the  provisions  of  the  act  under  which  petitioner  was 
arrested  and  detained  are  arbitrary,  unreasonable,  and 
discriminatory. 

3.  Taking  up  the  first  ground  urged  by  counsel  for 
petitioner,  we  need  only  to  say  that,  while  Congress  has 
power  to  regulate  commerce  among  the  several  states,  it 
has  not  covered  the  whole  subject  of  the  transportation 
of  live  stock  from  one  state  to  another,  and  has  left  it  to 
the  several  states  to  legislate  upon  this  very  question; 
and  hence  our  legislature  had  authority  to  enact  appro- 
priate legislation  upon  this  branch  of  the  law,  subject  to 
the  limitations  stated  in  Asbell  v.  Kansas,  209  U.  S.  251- 
258,  28  Sup.  Ct.  485,  52  L.  Ed.  778;  14  Ann.  Cas.  1101, 
which  do  not  affect  this  matter. 

4.  As  to  the  second  point,  it  does  not  appear  that  the 
act  is  more  favorable  to  citizens  of  this  state  than  to 
those  of  our  sister  states.  We  construe  the  act  to  refer 
to  sheep  which  are  brought  into  this  state,  whether  they 
belong  to  citizens  of  this  state  or  of  a  sister  state ;  and, 
as  we  construe  the  decisions  of  the  Supreme  Court  of  the 
United  States,  such  an  act  does  not  violate  either  the 
letter  or  the  spirit  of  the  federal  constitution.  Reid  v. 
Colorado,  187  U.  S.  137,  23  Sup.  Ct.  92,  47  L.  Ed.  108. 

5.  We  are  now  brought  to  a  consideration  of  the 
last  point  urged  by  counsel,  to  the  effect  that  the  statute 
in  question  is  unreasonable,  arbitrary,  and  discrimina- 
tory.   It  appears  that  scabies  is  one  of  the  oldest  known. 
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most  contagrious,  and  most  injurious  diseases  affecting 
sheep,  and  that  it  spreads  very  rapidly  after  being 
introduced  into  a  flock,  but  that  it  is  communicated 
through  the  medium  of  infected  ranges,  trails,  pastures, 
corrals,  and  watering  places,  and  that  there  are  frequent 
cases  of  a  stray  from  an  infected  flock  being  found  in 
another  flock  twenty  miles  distant;  that,  when  allowed 
to  spread,  the  disease  causes  great  financial  loss;  that 
under  certain  conditions  the  mites  will  lie  dormant  for 
several  months ;  that  when  a  sheep  becomes  infected  the 
female  mite  will  lay  some  fifteen  eggs,  which  hatch  after 
a  three  or  four  days'  period,  and  the  young  mites  grow 
to  maturity  in  seven  to  ten  days  and  in  three  or  four 
more  days  begin  to  deposit  eggs;  that  in  Nevada  the 
usual  time  before  the  disease,  under  painstaking  inspec- 
tion, can  be  detected,  after  exposure,  is  between  90  and 
180  days,  and  that  the  sheep  in  question  upon  coming 
into  Nevada  were  unaccompanied  by  a  health  certificate 
not  more  than  ten  days  old,  stating  that  the  said  sheep 
were  free  from  disease  or  exposure  thereto,  and  had 
not  been  in  any  district  infected  by  scabies  within  six 
months  prior  to  their  being  driven  into  this  state. 

Our  attention  is  invited  to  the  cases  of  State  v. 
Duckworth,  5  Idaho,  642,  51  Pac.  456,  39  L.  R.  A.  365, 
95  Am.  St.  Rep.  199,  Hannibal  &  St.  J.  Ry.  Co.  v.  Husen, 
95  U.  S.  465,  24  L.  Ed.  527,  and  Adams  &  Bryson  v. 
Lytle  (C.  C.)  154  Fed.  876,  as  authorities  in  support  of 
petitioner's  contention.  There  is  such  a  wide  difference 
between  the  Nevada  statute,  and  rules  made  in  pursu- 
ance thereof,  and  the  Idaho  statute  construed  in  the 
Duckworth  case,  that  the  decision  in  that  case  is  not  an 
authority  in  point.  Nor  is  the  exclusion  of  the  sheep, 
under  the  act  and  rules  in  question,  absolute,  as  in  the 
Husen  case,  and  it  is  this  feature  which*  differentiates 
that  case  from  the  instant  one.  Nor  do  we  think  that 
Adams  &  Bryson  v.  Lytle,  supra,  an  authority  support- 
ing petitioner's  contention.  The  statute  under  consider- 
ation in  that  case  is  similar  to  ours,  and  the  learned 
judge  who  rendered  the  opinion  expressly  says: 


July,  1920]  Ex  Parte  Goddard  137 

Opinion  of  the  Court — Ck>leman,  C.  J. 

"I  am  not  disposed  to  question  the  reasonableness  of 
any  of  the  provisions"  of  the  act  considered. 

From  that  opinion  it  also  appears  that  the  governor 
of  Oregon  issued  his  proclamation,  declaring  the  States 
of  Washington,  Nevada,  and  California  presumably 
infected  with  scabies,  and  prohibited  the  importation  of 
sheep  from  any  of  said  states.  The  court,  referring  to 
the  proclamation  of  the  governor  of  Oregon,  said : 

"It  is  quite  true  that,  because  of  the  proclamation  of 
the  governor,  sheep  coming  from  the  State  of  Washing- 
ton are  presumably  infected." 

6.  In  a  proceeding  of  this  kind,  the  question  as  to 
the  correctness  of  the  statement  of  facts  contained  in 
the  governor's  proclamation  cannot  be  inquired  into.  At 
any  rate,  there  is  nothing  before  us  tending  to  show 
that  the  proclamation  of  the  governor  was  not  well 
founded,  and  we  must  presume  that  it  was.  The  case  of 
Adams  &  Bryson  v.  Lytle  was  an  action  in  equity  to 
restrain  certain  officers  from  interfering  with  the  driv- 
ing of  certain  sheep  from  Washington  into  Oregon,  and 
in  that  case  certain  testimony  was  considered  to  enable 
the  court  to  determine  as  a  matter  of  fact  whether  the 
section  of  Washington  from  which  the  sheep  in  question 
were  being  driven  was  territory  infected  with  scabies, 
and  the  court  expressly  says : 

"Now,  the  testimony  adduced  by  affidavit  and  orally 
shows  beyond  cavil  that  the  sheep  which  the  complain- 
ants propose  bringing  into  the  state  are  entirely  free 
from  scabies  or  infectious  diseases  of  any  kind;  that 
there  has  been  no  disease  or  contagion  within  the  coun- 
ties or  localities  from  which  the  sheep  are  being  driven 
for  at  least  nine  years;  and  that  the  sheep  are  not  to 
pass  through  any  infected  territory  before  reaching  the 
state-line.  *  *  *  Here,  therefore,  is  a  case  where 
sheep,  perfectly  healthy,  being  driven  from  localities 
not  infected  in  any  way  and  through  uninfected  terri- 
tory, are  about  to  enter  the  state." 

A  distinguishing  feature  between  that  case  and  the 
one  at  bar  is  that  in  that  case  the  sheep  were  not  only 
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perfectly  healthy,  but  were  being  driven  from  localities 
not  infected  in  any  way,  while  in  the  case  before  us  the 
sheep  came  from  a  locality  admittedly  infected. 

But  we  see  no  occasion  for  a  long-drawn-out  discussion 
of  this  case,  for  to  our  mind  it  is  controlled  by  that  of 
Asbell  V.  Kansas,  209  U.  S.  251-258,  28  Sup.  Ct.  485,  52 
L.  Ed.  778,  14  Ann.  Cas.  1101,  which,  apparently,  was 
overlooked  by  counsel  for  petitioner.  It  appears  from 
the  opinion  in  that  case  that  the  statute  of  Kansas  makes 
it  a  misdemeanor,  punishable  by  fine  and  imprisonment, 
for  any  person  to  transport  into  the  state  cattle  from  any 
point  south  of  the  south  line  of  the  state,  except  for 
immediate  slaughter,  without  first  having  caused  them 
to  be  inspected  and  passed  as  healthy  by  certain  officials. 
Asbell  was  convicted  of  violating  the  statute  mentioned, 
and  from  a  judgment  of  the  Supreme  Court  of  Kansas 
affirming  the  judgment  of  conviction  he  took  a  writ  of 
error  to  the  Supreme  Court  of  the  United  States,  and 
that  court  upheld  the  right  of  a  sovereign  state  to  adopt 
in  good  faith  such  reasonable  regulations,  as  a  police 
measure,  as  might  be  necessary  to  protect  the  health  of 
its  own  animals.  In  that  case,  in  a  unanimous  opinion, 
the  court  says : 

"Cattle,  while  in  the  course  of  transportation  from 
one  state  to  another  *  *  *  may  *  *  *  be  the  con- 
veyance by  which  disease  is  brought  within  the  state  to 
which  they  are  destined,  and  in  that  respect  subject  to 
the  power  of  the  state  exercised  in  good  faith  to  pro- 
tect the  health  of  its  own  animals  and  its  own  people. 
In  the  execution  of  that  power  the  state  may  enact  laws 
for  the  inspection  of  animals  coming  from  other  states 
with  the  purpose  of  excluding  those  which  are  diseased 
and  admitting  those  which  are  healthy.  Reid  v.  Colo- 
rado, 187  U.  S.  137,  47  L.  Ed.  108,  23  Sup.  Ct.  92." 

That  some  regulations  to  protect  the  sheep  of  this 
state  from  sheep  infected  with  scabies  or  coming  from 
an  infected  section  in  another  state  are  amply  justified 
is  clear  from  a  consideration  of  the  character  of  the 
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disease,  the  manner  and  ease  of  its  communication,  the 
difficulty  of  detecting  it,  and  the  further  fact  that  it 
may  not  be  detected  for  180  days  after  a  flock  has  been 
exposed.  It  is  clear  from  a  reading  of  the  statute,  and 
the  rules  adopted  in  pursuance  thereof,  that  they  were 
adopted  purely  as  a  police  measure  for  the  protection 
of  the  sheep  of  this  state.  This  is  manifest  from  the 
fact  that  section  9a  of  the  rules,  above  quoted,  expressly 
provides  that  sheep  from  another  state,  accompanied 
by  a  health  certificate,  may  be  admitted  without  dipping. 

7.  Every  presumption  is  in  favor  of  the  validity  of 
the  statute,  and  were  there  a  doubt  upon  the  question 
it  would  be  our  duty  to  resolve  that  doubt  in  its  favor ; 
but  we  are  of  the  opinion  that  the  reasonableness  of 
the  statute  and  the  rules,  and  the  good  faith  of  the 
legislature  and  of  the  board  in  adopting  the  rules,  are 
so  apparent  that  there  can  be  no  question  as  to  their 
validity. 

We  are  of  the  opinion  that  these  proceedings  should  be 
dismissed,  and  that  the  petitioner  should  be  remanded  to 
the  custody  of  the  sheriff ;  and  it  is  so  ordered. 
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[No.  2431] 

THE  STATE  OF  NEVADA,  Ex  Rel.  KIRK  MARTIN, 
Respondent,  v.  JUSTICE  COURT  OF  ELKO 
TOWNSHIP,  AND  J.  C.  DOUGHTY,  AS  Justice  of 
Said  Court,  Appellants. 

[190Pac.977] 

1.  Justices  of  the  Peace— Statute  Held  to  Require  Justice  to 

Make  Certificate  for  Service  of  Summons  bt  Publication. 

In  view  of  Civil  Practice  Act,  sec.  80,  as  amended  by  Stats. 
1913,  p.  109,  and  section  790,  as  amended  by  Stats.  1913,  p.  360, 
relating  to  the  service  of  summons,  a  justice  of  the  peace  is 
under  duty  of  making  the  certificate  required  for  a  proper 
service  of  summons  by  publication  in  Justice  court  cases. 

2.  Justices  of  the  Peace — Where  Copy  of  Compijiint  Not  Certi- 

fied, Justice  Acquires  No  Jurisdiction. 

Where  plaintifTs  attorney,  in  a  suit  brought  before  a  justice 
of  the  peace,  has  failed  to  certify  the  copy  of  the  complaint 
accompanying  the  summons,  or  cause  it  to  be  certified  by  the 
justice,  the  justice  court  is  without  jurisdiction  to  enter  judg- 
ment against  such  party. 

3.  Justices  of  the  Peace — Statutes  Prescribing  Mode  of   Ser- 

vice To  Be  Strictly  Pursued. 

Statutory  provisions,  prescribing  the  manner  by  which  a 
resident  defendant  shall  be  notified  that  an  action  has  been 
commenced  against  him  in  the  justice  court,  to  the  end  that 
jurisdiction  of  his  person  may  be  obtained,  are  mandatory,  and 
must  be  strictly  pursued,  and  failure  to  observe  them  in  any 
material  manner  will  prevent  the  court  issuing  summons  from 
obtaining  jurisdiction  of  the  defendant's  person. 

4.  Justices   of  the   Peace — General   Appearance   by   Demurrer 

After  Default  Not  Waiver  of  Defects  in  Service. 

While  a  general  appearance  by  demurrer  prevents  the  party 
appearing  from  subsequently  complaining  of  want  of  proper 
service  of  summons,  where  a  demurrer  was  presented  and 
filed  after  the  time  to  answer  in  a  justice  court  had  expired, 
and  after  default  and  judgment  had  been  duly  entered,  such 
appearance  did  not  constitute  a  waiver  of  objection  to  the 
sufficiency  of  the  service,  since  the  subsequent  filing  of  the 
demurrer  could  not  operate  retrospectively  to  give  life  to  a 
void  judgment. 

5.  Judgment — Statute   Authorizing    Relief   from    Default   for 

Mistake,  etc,  Held  Inapplicable  to  Judgment  Void  for  Lack 
OF  Jurisdiction. 

Rev.  Laws,  5742,  empowering  the  court  to  relieve  a  party 
from  a  judgment  by  default  because  of  mistalie,  inadvertence, 
surprise,  or  excusable  negligence,  held  not  to  apply  to  a  judg- 
ment wholly  void  for  lack  of  jurisdiction  of  the  person  of  the 
defendant. 
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6.  Judgment — Right  to  Relief  fbom  Void  Default  Judgment  Is 

Absolute. 

A  party's  right  to  relief  from  a  Judgment  wholly  void 
because  of  lack  of  jurisdiction  of  his  person  is  absolute,  and 
not  dependent  upon  a  showing  of  meritorious  defense,  under 
Rev.  Laws,  5742. 

7.  Justices    of    the    Peace  —  That    Judgment,    Sought    To    Be 

Annulled,  Has  Been  Satisfied,  No  Bar. 

That  a  void  default  judgment,  taken  in  the  Justice  court, 
has  been  satisfied  and  discharged,  does  not  prevent  pro- 
ceedings by  certiorari  to  annul  it. 

Appeal  from  Fourth  Judicial  District  Court,  Elko 
County ;  E.  J.  L.  Taber,  Judge. 

Action  by  H.  Sutton  against  Kirk  E.  Martin  before  a 
justice  of  the  peace.  A  judgment  against  defendant  by 
default  was  entered,  and  defendant  brought  certiorari. 
From  an  order  overruling  the  demurrer  of  the  justice 
to  a  petition  for  a  writ  of  review,  and  from  a  judgment 
entered  thereon,  reversing  the  judgment  of  the  justice, 
the  Justice  Court  and  its  justice,  J.  C.  Doughty,  appeal. 
Affirmed. 

Milton  B.  Badt,  for  Appellants : 

Petitioner's  general  appearance  in  the  justice  court 
was  a  waiver  of  objection  to  the  sufficiency  of  the  ser- 
vice. He  does  not  dispute  the  plaintiff's  claim  or  aver 
that  he  had  a  meritorious  defense  thereto. 

The  copy  of  the  complaint  annexed  to  the  summons 
served  upon  petitioner  was  in  effect  sufficiently  certified 
by  plaintiff's  attorney  to  satisfy  the  requirements  of 
the  statute,  even  if  applicable  to  the  justice  court.  Hig- 
ley  V.  Pollock,  21  Nev.  198.  The  provision  for  service  of 
certified  copy  of  complaint  is  not  applicable  to  justice 
courts.  It  has  reference  to  the  service  of  a  summons  in 
cases  in  the  district  courts.  Rev.  Laws,  5023.  "It  seems 
inconceivable  that  the  defendant  could  have  been  misled 
or  injured  by  the  variance  of  the  summons  from  the 
form  of  words  prescribed  by  the  code."  Clark  v.  Gunn, 
27  Pac.  375.  "We  think  that  the  summons  in  effect  com- 
plied with  the  requirements  of  the  statute."  Behlow  v. 
Shorb,  27  Pac.  546.     "The  error  or  defect  claimed  to 
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exist  in  the  summons  is  more  technical  than  real.  I  am 
unable  to  discover  that  any  substantial  right  of  defen- 
dants could  be  affected  thereby,  or  that  the  judgment 
should  be  reversed  pn  account  thereof."  King  v.  Blood, 
41  Cal.  316.  "There  can  be  no  doubt  that  the  summons 
was  irregular.  *  *  *  However,  as  neither  of  these 
irregularities  affects  the  substantial  rights  of  the 
appellants,  the  judgment  of  the  county  court  must  be 
affirmed."  Warren  v.  Gordon,  10  Wis.  500 ;  Bewick  v. 
Muir,  23  Pac.  389. 

The  petitioner  has  another  plain,  speedy,  and  adequate 
remedy.  Certiorari  will  not  lie  where  there  is  in  the 
judgment  of  the  court  any  other  plain,  speedy,  and 
adequate  remedy.  State  ex  rel.  Murphy  v.  White  Pine 
County,  101  Pac.  104.  "Also,  if  there  is  any.  irregularity 
in  the  process  or  the  manner  of  its  service,  the  defendant 
must  take  advantage  of  such  irregularity  by  some  motion 
or  proceeding  in  the  court  where  the  action  is  pending." 
Stanley  v.  Sachofsky,  93  Pac.  345. 

Equity  will  not  afford  relief  from  an  erroneous  judg- 
ment if  the  petitioner  can  obtain  relief  from  the  court 
that  rendered  such  judgment;  and  if  a  judgment  is  void 
upon  its  face,  so  that  no  affirmative  action  need  be  taken 
to  protect  a  person  against  one  asserting  a  right  there- 
under, equity  will  not  intervene  to  set  aside  such 
judgment.    Connery  v.  Swift,  9  Nev.  39. 

Certiorari  will  not  lie  when  judgment  to  be  reviewed 
is  already  satisfied  and  discharged.  State  ex  rel.  Rey- 
nolds V.  Laurendeau,  71  Pac.  754. 

C.  A.  Eddy,  for  Respondent : 

A  summons  out  of  a  j  ustice  court  must  be  served  with 
a  copy  of  the  complaint,  certified  by  the  justice  or  the 
plaintiff's  attorney.  Rev.  Laws,  5023,  5815.  Courts  of 
justices  of  the  peace  being  courts  of  limited  jurisdiction, 
facts  essential  to  establish  jurisdiction  must  be  affirma- 
tively shown  and  appear.  McDonald  v.  Prescott,  2  Nev. 
Ill ;  Wong  Kee  v.  Lillis,  37  Nev.  5. 

Where  the  return  of  summons  in  an  action  does  not 
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show  that  a  copy  of  the  complaint,  certified  by  the  justice 
of  the  peace  before  whom  the  cause  is  pending,  or  by  the 
plaintiff,  his  agent,  or  attorney,  was  served  on  defendant, 
the  service  is  insufficient  to  warrant  a  judgment  by 
default  against  defendant,  and  a  judgment  so  rendered 
will  be  set  aside.  Belfils  v.  Flint,  14  Pac.  295 ;  Marooney 
V.  McKay,  2  Or.  572. 

It  is  no  objection  to  the  issuance  of  a  writ  of  certiorari 
that  it  was  sued  out  after  the  expiration  of  the  time 
allowed  for  taking  an  appeal,  that  an  appeal  was  taken 
and  dismissed,  or  that  the  judgment  has  been  paid." 
Satisfaction  of  judgment  does  not  prohibit  certiorari. 
16  R.  C.  L.  408 ;  24  Cyc.  767 ;  Clark  v.  Ostrander,  13 
Am.  Dec.  546. 

By  the  Court,  Ducker,  J. : 

This  is  an  appeal  from  an  order  of  the  Fourth  judicial 
district  court,  overruling  the  appellants'  demurrer  to  a 
petition  for  a  writ  of  review,  and  from  the  judgment 
entered  thereon,  reversing  and  annulling  the  judgment 
of  the  justice  of  the  peace  in  an  action  entitled  H. 
Sutton,  plaintiff,  v.  Kirk  E.  Martin,  defendant. 

The  portion  of  the  record  containing  the  return  made 
by  the  justice  of  the  peace  to  the  writ  of  certiorari  issued 
by  the  district  court  shows  that  the  action  was  instituted 
in  the  justice  court  of  Elko  township,  Elko  County, 
Nevada,  and  that  summons  was  personally  served  on 
the  defendant  in  White  Pine  County,  Nevada,  April  5, 
1919.  On  April  26,  1919,  a  default  was  taken,  and 
judgment  entered  against  the  defendant  and  in  favor  of 
the  plaintiff.  Thereafter  on  the  same  day  a  demurrer 
was  received  through  the  mail  by  the  justice  and  filed. 
An  execution  was  issued  on  the  26th  day  of  April,  1919, 
and  the  return  of  the  justice,  as  it  was  subsequently 
completed  pursuant  to  a  stipulation  entered  into  by 
counsel  for  the  parties,  shows  that  the  execution  was 
duly  levied  and  the  judgment  satisfied  except  as  to 
a  small  portion  thereof.  The  unsatisfied  portion  was 
waived  by  the  judgment  creditor,  as  appears  by  the 
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return  to  the  execution.  It  appears  from  the  record  that 
the  copy  of  the  complaint  served  with  the  summons  was 
not  certified  by  the  justice  of  the  peace  or  the  plaintiff's 
attorney.  For  this  defect  the  district  court  held  that 
the  justice  court  was  without  jurisdiction  to  enter  a 
default  judgnifient,  and  annulled  the  same  in  the  certiorari 
proceedings. 

The  sections  of  the  Civil  Practice  Act,  so  far  as  they 
are  applicable  to  the  question,  read  as  follows : 

"The  summons  may  be  served  by  a  sheriff  or  constable 
of  any  of  the  counties  of  this  state,  or  by  any  other  per- 
son of  the  age  of  tweny-one  years  or  over,  not  a  party 
to  the  action,  and  said  summons  must  be  served  and 
returned,  as  provided  in  chapter  8  of  this  act,  or  it  may 
be  served  by  publication.  *  *  *  "  Section  790,  Civil 
Practice  Act,  as  amended.  Stats.  1913,  p.  360. 

"The  summons  shall  be  served  by  the  sheriff  of  the 
county  where  the  defendant  is  found,  or  by  his  deputy, 
or  by  any  citizen  of  the  United  States  over  twenty-one 
years  of  age;  and,  except  as  hereinafter  provided,  a 
copy  of  the  complaint,  certified  by  the  clerk  or  the 
plaintiff's  attorney,  shall  be  served  with  the  summons. 
*  *  *  "  Section  80,  Civil  Practice  Act,  as  amended. 
Stats.  1913,  p.  109. 

1.  The  exception  mentioned  in  the  last  section  clearly 
refers  to  service  by  publication.  In  all  other  cases  the 
copy  of  the  complaint  served  with  the  summons  must 
be  certified  by  one  of  the  persons  designated  in  the 
statute.  This  is  the  plain  import  of  these  sections  of  the 
Civil  Practice  Act.  The  law  does  not  provide  for  a 
clerk  in  the  justice  court,  but  as  the  justice,  in  addition 
to  his  judicial  duties,  is  required  to  perform  all  duties 
of  a  clerical  nature,  it  seems  quite  obvious  that  the  legis- 
lature intended  that  this  officer  could  make  the  cer- 
tificate required  for  a  proper  service  of  summons  in 
justice  court  cases.    Marooney  v.  McKay,  3  Or.  373. 

2.  Did  the  failure  of  respondent's  attorney  to  certify 
the  copy  of  the  complaint  accompanying  the  summons 
in  this  case,  or  cause  it  to  be  certified  by  the  justice  of 
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the  peace,  deprive  the  justice  court  of  jurisdiction  to 
enter  the  judgment  against  respondent?  We  are  of  the 
opinion  that  it  did.  This  requirement  is  one  of  sub- 
stance, designed  to  assure  the  defendant  of  the  authen- 
ticity of  the  copy  of  the  complaint  served,  which  informs 
him  of  the  nature  of  the  accusation  and  the  judgment 
demanded.  It  can  no  more  be  dispensed  with  than  other 
statutory  requirements  essential  to  a  proper  service  of 
summons. 

3.  Statutory  provisions  prescribing  the  method  by 
which  a  resident  defendant  shall  be  notified  that  an 
action  has  been  commenced  against  him  in  a  justice 
court,  to  the  end  that  jurisdiction  of  his  person  may  be 
obtained,  are  mandatory,  and  must  be  strictly  pursued, 
and  failure  to  observe  them  in  any  material  manner  will 
prevent  the  court  issuing  summons  from  obtaining  juris- 
diction of  the  person  of  the  defendant.  Regean  v.  Har- 
rington, 31  Mont.  294,  78  Pac.  484,  485.  See,  also, 
McMillan  et  al.  v.  Reynolds,  11  Cal.  372. 

4.  Appellants  contend  that  the  defendant's  general 
appearance,  made  by  filing  a  demurrer  in  the  cause,  was 
a  waiver  of  any  objection  to  sufficiency  of  the  service. 
That  a  party  who  appears  generally  by  demurrer  cannot 
subsequently  complain  of  want  of  proper  service  of 
summons  upon  him  is  a  uniformly  recognized  rule,  but 
applicable  only  where  such  general  appearance  is  made 
prior  to  the  judgment  or  other  proceedings,  questioned 
on  account  of  such  defective  service. 

In  this  case  the  demurrer  was  presented  and  filed  after 
the  time  to  answer  had  expired,  and  after  default  and 
judgment  had  been  duly  entered.  The  judgment  was 
rendered  without  any  previous  valid  service  of  sum- 
mons upon  the  defendant,  and  for  this  reason  was  not 
merely  voidable,  but  void.  The  subsequent  filing  of  the 
demurrer  could  not  therefore  operate  retrospectively  to 
give  life  to  a  void  judgment. 

5.  Appellants  assert  that  there  is  another  plain, 
speedy,  and  adequate  remedy,  and  on  this  ground  deny 
respondent's  right  to  invoke  the  remedy  of  certiorari. 

Vol.  44—10 
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Section  5742  of  the  Revised  Laws,  it  is  said,  furnishes 
this  remedy.  The  only  portion  of  the  section  which 
might  be  considered  applicable  reads : 

**The  court  may  also,  on  such  terms  as  may  be  just, 
and  on  the  payment  of  costs,  relieve  a  party  from,  a 
judgment  by  default  taken  against  him  by  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect,  but  the 
application  for  such  relief  must  be  made  within  ten 
days  after  notice  of  the  entry  of  the  judgment  and 
upon  an  affidavit  showing  good  cause  therefor." 

6.  The  district  court  held  that  this  provision  did  not 
apply  to  a  judgment  wholly  void  for  the  lack  of  juris- 
diction of  the  person  of  the  defendant,  and  we  think 
the  court  was  right  in  this  conclusion.  A  defendant 
against  whom  such  a  judgment  has  been  rendered  is 
entitled  to  be  relieved  from  its  effects  without  being 
penalized  to  any  extent.  So  it  is  clear  from  the  pro- 
visions of  this  statute,  providing  terms  and  the  payment 
of  costs  as  conditions  of  relief  from  a  judgment  by 
default  taken  against  a  party  by  reason  of  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect,  that  judg- 
ments void  for  want  of  jurisdiction  are  not  within  the 
scope  of  the  statute.  A  party's  right  to  relief  from  such 
a  void  judgment  is  absolute,  and  not  dependent  upon 
any  of  the  elements  of  excuse  enumerated  in  the  statute ; 
nor  is  it  dependent  upon  any  showing  as  to  a  meri- 
torious defense,  which  must  appear  in  the  affidavit  show- 
ing good  cause  for  relief,  as  required  in  said  section  5742. 

7.  It  is  insisted  that,  because  the  judgment  of  the 
justice  court  was  satisfied  and  discharged  before  the 
rendition  of  the  judgment  herein  appealed  from,  cer- 
tiorari cannot  lie  to  annul  the  former  judgment.  We 
are  not  impressed  with  this  contention.  While  the  ruling 
on  this  point  in  the  case  of  State  ex  rel.  Reynolds  v. 
Laurendeau,  27  Mont.  522,  71  Pac.  754,  cited  by  appel- 
lants, seems  to  be  in  accord  with  the  position  taken  by 
them,  the  contrary  view  is,  in  our  opinion,  maintained 
by  the  weight  of  better  authority.     Passing  upon  the 
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question  in  Clark  v.  Ostrander,  1  Cow.(N.  Y.)  437,  13 
Am.  Dec.  546,  the  court  said : 

"The  settlement  and  set-off  of  the  judgment  does  not 
supersede  the  certiorari.  The  defendant,  in  the  small 
judgment,  did  no  more  than  he  might  have  been  com- 
pelled to  do  by  execution.  He  paid  it,  but  this  will  not 
prevent  a  certiorari." 

In  24  Cyc.  767,  768,  the  rule  is  thus  stated : 

"It  is  no  objection  to  the  issuance  of  a  writ  of 
certiorari     *     *     *    that  the  judgment  has  been  paid." 

And  again  in  5  R.  C.  L.  258 : 

"It  sometimes  occurs  that  the  petitioner  does  not  seek 
relief  by  certiorari  until  the  judgment  rendered  against 
him  has  been  satisfied,  but  even  this  will  not  prevent 
the  issuing  of  a  writ  of  certiorari,  or  supersede  one 
already  brought." 

No  sound  reason  can  be  advanced  why  a  judgment 
void  for  want  of  jurisdiction  cannot  be  set  aside  in 
certiorari  proceedings,  solely  because  satisfaction  of 
such  judgment  has  been  coerced  by  execution  or  the 
judgment  otherwise  paid. 

The  judgment  appealed  from  is  affirmed. 
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[No.  2347] 

MARIE  A.  NICHOLS,  Respondent,  v.  WESTERN 
UNION  TELEGRAPH  COMPANY  (A  Corpora- 
TioN),  Appellant. 

[191  Pac.  573] 

1.  Appeal  and  Erbor — Failure  of  Compij^int  to  State  Cause  of 

Action  Properly  Raised  First  on  Appeal. 

In  an  action  against  a  telegraph  c*oinpany  to  recover 
damages  for  mental  anguish  caused  by  failure  to  promptly 
deliver  a  death  message,  where  It  appeared  from  the  com- 
plaint itself,  and  from  the  evidence,  that  the  message  was 
interstate  in  character,  it  became  the  duty  of  the  supreme  court 
on  appeal  to  apply  the  federal  law  applicable  to  that  kind  of  a 
message,  and,  if  under  the  law  applicable  thereto  the  com- 
plaint failed  to  state  a  cause  of  action,  it  was  the  duty  of 
such  court  to  reverse  the  Judgment,  though  the  question  was 
presented  for  the  first  time  on  appeal. 

2.  Commerce — Federal   Law   Governs   Damages   for   Failure   to 

Deliver  Interstate  Message. 

Since  the  amendment  of  June  18,  1910,  to  the  interstate 
commerce  act,  which  operated  to  extend  the  federal  authority 
over  telegraph  companies  as  to  their  interstate  business,  no 
recovery  can  be  had  in  a  state  court  for  damages  sustained  for 
mental  anguish  suffered  for  negligent  delay  in  delivering  a 
death  message,  when  unaccompanied  by  physical  injury. 

3.  Teij:graphs    and    Telephones  —  Federal    Law    Controlling, 

Though  Not  Pleaded. 

In  an  action  in  state  court  for  damages  for  mental  anguish 
from  delayed  delivery  of  a  death  message,  it  is  the  duty  of 
the  court  to  apply  the  federal  interstate  commerce  act,  as 
amended  by  act  of  Congress  of  June  18,  1910,  if  the  evidence 
establishes  that  the  message  was  an  interstate  one,  though  the 
complaint  does  not  plead  an  interstate  message;  the  federal 
law  being  supreme  and  superseding  all  state  law. 

4.  Statutes — Interstate  Commerce  Act  To  Be  Applied  by  State 

Court,  Though  Not  Pleaded. 

In  an  action  to  recover  for  mental  anguish  caused  by  fail- 
ure to  promptly  deliver  an  interstate  death  message,  a  state 
court  should  apply  interstate  commerce  act,  as  amended  by  act 
of  Congress  of  Jun^  18,  1910,  extending  the  federal  authority 
over  telegraph  companies  as  to  their  interstate  business, 
though  not  pleaded  in  the  answer. 

Appeal  from  the  Seventh  Judicial  District  Court, 
Esmeralda  County ;  /.  Emmett  Walsh,  Judge. 

Action  by  Marie  A.   Nichols   against  the  Western 
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Union  Telegraph  Company.   Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

Beverly  L.  Hodghead  and  H.  H.  Atkinson  (A.  T. 
Benedict,  of  Counsel),  for  Appellant: 

Since  the  amendment  to  the  interstate  commerce  act, 
June  18,  1910  (36  Stats.  L.  539),  relating  to  telegraph 
companies,  damages  for  mental  anguish  cannot  be 
recovered  upon  an  interstate  message. 

By  the  great  weight  of  authority  in  the  various  state 
courts  as  well  as  the  unbroken  rule  of  the  federal  courts, 
confirmed  by  the  recent  decision  of  the  Supreme  Court 
of  the  United  States  in  Southern  Express  Co.  v.  Byers, 
240  U.  S.  612,  damages  for  mental  anguish,  apart  from 
physical  suffering  as  in  the  Barnes  case  (65  L.  R.  A. 
666),  or  wilful,  wanton,  or  malicious  injury,  as  in  the 
Burrus  case  (L.  R.  A.  1917D,  750),  cannot  be  recovered. 
Westwater  v.  Grace  Church,  140  Cal.  339;  Munro  v. 
Dredging  Co.,  84  Cal.  515 ;  Morgan  v.  S.  P.  Co.,  95  Cal. 
510 ;  Newman  v.  Smith,  77  Cal.  22 ;  Spade  v.  Lynn  Rail- 
road Co.,  47  N.  E.  88 ;  Jones  on  T.  &  T.  Cos.,  2d  ed.,  sec. 
609,  pp.  790^  791 ;  W.  U.  T.  Co.  v.  Chouteau,  49  L.  R.  A. 
(N.S.)  211;  37  Cyc.  1775;  Am.  &  Eng.  Ency.  Law, 
1078 ;  Cur.  Law,  vol.  6,  p.  1678.  The  decisions  of  the 
federal  courts  are  without  conflict.  W.  U.  T.  Co.  v. 
Wood,  57  Fed.  471 ;  Gahan  v.  W.  U.  T.  Co.,  59  Fed.  443 ; 
Chase  v.  W.  U.  T.  Co.,  44  Fed.  554;  W.  U.  T.  Co.  v. 
Sklar,  126  Fed.  295 ;  Rowan  v.  W.  U.  T.  Co.,  149  Fed. 
550;  W.  U.  T.  Co.  v.  Burrus,  179  Fed.  92;  Jones  v. 
W.  U.  T.  Co.,  223  Fed.  301. 

This  court  must  be  controlled  by  the  decision  of  the 
Supreme  Court  of  the  United  States  upon  the  effect  of 
the  amendment  of  June  18,  1910,  to  the  interstate  com- 
merce act,  the  latest  expression  being  found  in  Postal 
T.  Co.  V.  Warren-Godwin,  251  U.  S.  27,  and  W.  U.  T.  Co. 
v.  Boegli,  251  U.  S.  315.  "The  act  of  Congress  regu- 
lating a  subject  of  interstate  commerce  is  not  to  be 
narrowly  construed  for  the  purpose  of  preserving  the 
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state  power  over  the  same  subject  previously  enjoyed 
in  the  absence  of  federal  legislation.  The  act  of  June 
18,  1910,  brought  telegraph  companies  under  the  act  to 
regulate  commerce  and  under  the  administrative  control 
of  the  interstate  commerce  commission,  and  so  subjected 
such  companies  to  a  uniform  national  rule,  incompatible 
with  a  power  in  the  states  to  inflict  penalites  for  failure 
to  make  prompt  delivery  of  interstate  messages/' 
Boegli  Case,  supra. 

M.  A.  Diskin,  A.  E.  Barnes,  and  Augustus  Tilden,  for 
Respondent : 

Appellate  courts  do  not  look  with  favor  upon  an 
objection  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  made  for  the  first 
time  on  appeal,  and  the  complaint  will  be  liberally  con- 
strued and  supported  by  every  legal  intendment.  3 
C.  J.  786;  Gushing  v.  Pires,  57  Pac.  572;  Scott  v.  How- 
ell, 132  Pac.  1144;  Keys  v.  Keys,  109  Pac.  985;  Skyrme 
V.  Occidental  M.  &  M.  Co.,  8  Nev.  219 ;  Meadow  Valley 
M.  Co.  V.  Dodds,  6  Nev.  261. 

The  suflSciency  of  the  complaint  cannot  be  reviewed  in 
the  bill  of  exceptions,  for  the  reason  that  no  assignment 
of  errors  was  filed  in  reference  to  the  complaint.  Coffin 
V.  Coffin,  40  Nev.  345.  No  transcript  of  the  judgment 
roll  having  been  filed,  it  is  impossible  to  review  the 
insuflSciency  of  the  complaint  when  the  judgment  roll 
containing  it  has  not  been  filed.  Talbot  v.  Mack,  41 
Nev.  245. 

That  damage  cannot  be  recovered  for  mental  anguish 
alone,  when  unaccompanied  by  physical  injury,  has  no 
application,  and  is  not  the  law  in  Nevada.  Quigley  v. 
Railroad,  11  Nev.  350;  Barnes  Case,  27  Nev.  438; 
Young  V.  Telegraph  Co.,  107  N.  C.  370. 

Testimony  shows  that  respondent  suffered  physical 
pain,  and  the  complaint  will  be  deemed  amended. 
Keener  v.  Baker,  93  Fed.  377;  Haley  v.  Patrick,  104 
Fed.  647;  Slaughter  v.  G.  B.  Co.,  147  Pac.  90;  Gold 
Ridge  M.  Co.  v.  Rice,  137  Pac.  1001. 
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If  the  mental-anguish  rule  of  New  York,  where  the 
message  originated,  was  to  be  relied  upon  by  appellant, 
it  should  have  been  alleged  affirmatively  in  the  answer. 
Not  having  been  pleaded,  appellant  cannot  take  advan- 
tage of  it.  Ferd  Heim  Brewing  Co.  v.  Gimber,  72  Pac. 
859;  16  Cyc.  884-886. 

Whether  or  not  defendant  elected  to  be  tried  by  the 
local  law  is  not  a  federal  question.  If  this  court  decide 
that  the  defendant  so  elected  (or  waived  its  constitu- 
tional privilege) ,  such  holding  will  be  respected  and  fol- 
lowed by  the  federal  supreme  court.  Railroad  v.  Burrus, 
244  U.  S.  103.  "While  it  is  true  that  a  substantive 
federal  right  or  defense  duly  asserted  cannot  be  lessened 
or  destroyed  by  a  state  rule  of  practice,  yet  the  claim  of 
the  plaintiff  in  error  to  a  federal  right  not  having  been 
asserted  at  a  time  and  in  a  manner  calling  for  the 
consideration  of  it  by  the  state  supreme  court  under  its 
established  system  of  practice  and  pleading,  the  refusal 
of  the  trial  court  and  of  the  supreme  court  to  admit  the 
testimony  tendered  in  support  of  such  action  is  not  a 
denial  of  a  federal  right  which  this  court  can  review." 
Atlantic  C.  L.  R.  R.  Co.  v.  Mims,  422  U.  S.  53^,  61 
L.  Ed.  476. 

By  the  Court,  Coleman,  C.  J. : 

This  is  an  action  instituted  by  the  respondent  in  the 
district  court  of  Esmeralda  County  to  recover  damages 
in  the  sum  of  $2,900  for  mental  anguish,  alleged  to  have 
been  suffered  because  of  the  failure  of  the  appellant 
to  promptly  deliver  a  death  message  sent  from  Cold 
Spring,  N.  Y.,  to  the  respondent  at  Goldfield,  Nevada. 
Paragraph  3  of  the  complaint  is  in  the  following  words 
and  figures : 

"That  on,  to  wit,  the  17th  day  of  December,  1913, 
plaintiff's  father,  one  Charles  Stonebridge,  resided  near 
said  town  of  Cold  Spring  in  the  State  of  New  York,  and 
was  on  said  day  fatally  ill,  and  on  said  day  died  near 
said  Cold  Spring,  and  on  the  18th  day  of  December,  1913, 
the  plaintiff,  by  her  agent,  her  brother,  one  Augustus 
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Stonebridge,  made  and  entered  into  a  contract  with 
defendant  at  said  Cold  Spring,  by  which,  in  considera- 
tion of  the  sum  of,  to  wit,  $1,  to  it  then  and  there 
prepaid  by  plaintiff  by  her  said  agent  and  received  and 
accepted  by  defendant,  defendant  promised  and  agreed 
to  transmit  from  said  Cold  Spring  to  plaintiff  at  said 
Goldfield,  and  deliver  to  plaintiff  at  her  said  dwelling- 
house  in  Goldfield,  with  reasonable  diligence  a  certain 
telegraphic  message  in  the  words  and  figures  following, 
to  wit,  'Cold  Spring,  Putnam  County,  N.  Y.  Dec.  18, 
1913.  Mrs.  Marie  A.  Nichols,  Goldfield,  Nev. :  Father 
died  yesterday.    Gus.' " 

Among  other  things  the  complaint  alleges  the  negli- 
gent and  malicious  failure  of  the  appellant  company  to 
promptly  deliver  the  message  mentioned;  that  respon- 
dent suffered  great  mental  anguish  because  thereof,  and 
that  she  was  damaged  because  of  such  negligent  and 
malicious  conduct.  An  answer  to  the  complaint  was 
filed,  which  consisted  of  matter  negativing  the  allega- 
tion of  negligence  and  malice  contained  in  the  com- 
plaint. The  case  was  tried  before  a  jury,  and  verdict 
rendered  for  the  plaintiff.  A  motion  for  a  new  trial 
having  been  denied,  the  defendant  has  appealed  to  this 
court. 

The  evidence  on  the  part  of  the  plaintiff  showed  the 
message  to  be  interstate  in  character.  Appellant  con- 
tends that  it  is  the  rule  of  law  in  the  federal  courts 
that  no  recovery  can  be  had  for  damages  sustained  for 
mental  anguish  suffered,  when  unaccompanied  by  physi- 
cal injury  (Southern  Express  Co.  v.  Byers,  240  U.  S. 
612,  36  Sup.  Ct.  410,  60  L.  Ed.  825,  L.  R.  A.  1917a,  197), 
and  that  since  the  amendment  of  June  18,  1910,  to  the 
interstate  commerce  act  (chapter  309,  36  Stats.  539- 
545),  which  operated  to  extend  the  federal  authority 
over  telegraph  companies  as  to  their  interstate  business 
and  contracts.  Congress  has  occupied  the  field,  and  thus 
excluded  all  state  legislation  and  state  rules  of  con- 
struction as  to  the  right  to  recover  for  mental  anguish 
caused  by  the  negligence  of  telegraph  companies  in 
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conducting  their  interstate  business.  Postal  Tel.  Cable 
Co.  V.  Warren-Godwin  Lumber  Co.,  251  U.  S.  27,  40 
Sup.  Ct.  69,  64  L.  Ed.  118;  W.  U.  T.  Co.  v.  Boegli,  251 
U.  S.  315,  40  Sup.  Ct.  167,  64  L.  Ed.  281. 

It  is  conceded  by  counsel  for  respondent  that  this 
contention  would  be  sound  had  the  defense  urged  been 
pleaded  in  the  answer,  it  being  insisted  that  it  is  the  law 
of  this  state  that  recovery  can  be  had  for  mental  anguish 
caused  through  the  negligence  of  another,  and  defen- 
dant, not  having  pleaded  the  act  of  Congress  above 
mentioned,  waived  its  right  to  rely  upon  that  point. 

While  counsel  for  respondent  have  presented  their 
views  in  a  very  masterful  manner,  we  are  unable  to 
accept  the  idea  urged  upon  us.  We  take  it  that  the  law 
of  a  case  must  control,  no  matter  in  what  way  it  is 
brought  to  our  attention. 

1, 2.  It  appears  from  the  complaint  itself,  as  is  shown 
by  the  language  quoted  therefrom,  and  from  the  evi- 
dence, that  the  message  is  interstate  in  character.  This 
being  true,  it  becomes  our  duty  to  apply  the  law  appli- 
cable to  that  kind  of  a  message ;  and  if  under  the  law 
applicable  thereto  the  complaint  fails  to  state  a  cause 
of  action,  it  is  our  duty  to  reverse  the  judgment,  though 
the  point  urged  is  presented  for  the  first  time  on  appeal 
(Nielsen  v.  Rebard,  43  Nev.  274,  183  Pac.  984) ,  accept- 
ing the  rule  declared  in  St.  Louis,  S.  F.  &  T.  R.  Co.  v. 
Seale,  229  U.  S.  156,  33  Sup.  Ct.  651,  57  L.  Ed.  1129, 
Ann.  Cas.  1914c,  156:  If  the  federal  statute  is  appli- 
cable, the  state  law  is  excluded  by  reason  of  the 
supremacy  of  the  former. 

In  view  of  the  allegations  of  the  complaint  and  the 
evidence  in  the  record  showing  the  interstate  character 
of  the  message,  a  failure  to  apply  the  federal  statute 
would  constitute  such  error  as  would  necessitate  a  rever- 
sal by  the  Supreme  Court  of  the  United  States.  That 
court,  in  Toledo,  St.  L.  &  W.  R.  Co.  v.  Slavin,  236  U.  S. 
454,  35  Sup.  Ct.  306,  59  L.  Ed.  671,  in  dealing  with  a 
similar  question,  said : 

"But  a  controlling  federal  question  was  necessarily 
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involved.  For,  when  the  plaintiff  brought  suit  on  the 
state  statute  the  defendant  was  entitled  to  disprove  lia- 
bility under  the  Ohio  act,  by  showing  that  the  injury 
had  been  inflicted  while  Slavin  was  employed  in  inter- 
state business.  And  if  without  amendment  the  case 
proceeded  with  the  proof  showing  that  the  right  of  the 
plaintiff  and  the  liability  of  the  defendant  had  to  be 
measured  by  the  federal  statute,  it  vxls  error  not  to 
apply  and  enforce  the  provisions  of  that  law.**  (Italics 
ours.) 

3.  This  language  is  plain  and  unmistakable.  It  is 
the  last  word  from  the  highest  tribunal  in  the  land,  and 
its  interpretation  of  the  acts  of  Congress  is  binding 
upon  us.  Even  had  the  complaint  in  this  case  not 
pleaded  an  interstate  message,  when  the  evidence  estab- 
lished that  such  was  the  character  of  the  message,  it 
bcame  the  duty  of  the  court  to  apply  the  federal  law  to 
the  case,  because  it  is  the  supreme  law  of  the  land  and 
supersedes  all  state  law  which  would  be  applicable  to 
the  facts  had  Congress  not  spoken  upon  the  subject. 

4.  It  is  insisted  by  counsel  for  respondent  that  under 
authority  of  N.  C.  O.  Ry.  Co.  v.  Burrus,  244  U.  S.  103, 
37  Sup.  Ct.  576,  61  L.  Ed.  1019,  and  Atlantic  Coast  Line 
Ry.  Co.  V.  Mims,  242  U.  S.  532,  37  Sup.  Ct.  188,  61  L.  Ed. 
476,  we  cannot  apply  the  act  of  Congress,  since  it  was  not 
pleaded  in  the  answer.  In  our  opinion,  neither  of  those 
cases  sustains  the  contention.  In  the  Burrus  case  the 
complaint  did  not  show  on  its  face,  as  in  the  instant  case, 
certain  matters  which  the  defendant  contended  would 
bar  a  recovery,  and  during  the  trial  an  application  to 
amend  the  answer  so  as  to  plead  those  matters  was 
denied,  and  the  supreme  court  of  the  state  (38  Nev.  156, 
145  Pac.  926,  L.  R.  A.  1917D,  750)  sustained  the  ruling 
of  the  trial  court.  On  error  to  the  Supreme  Court  of  the 
United  States,  that  court  refused  to  disturb  the  judg- 
ment, saying:  "We  perceive  no  reason  why  this  court 
should  interfere  with  the  practice  of  the  state."  The 
difference  between  the  two  cases  is  that  there  was 
nothing  in  the  pleading  in  the  Burrus  case  to  permit  of 
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the  admission  of  evidence  on  the  part  of  the  defendant 
to  show  its  own  failure  to  comply  with  certain  federal 
regulations,  whereas  in  the  instant  case  both  the  plead- 
ing and  the  evidence  of  the  plaintiff  bring  the  case 
squarely  within  the  terms  of  the  act  of  Congress,  neces- 
sitating the  application  of  the  federal  law.  In  other 
words,  in  the  Burrus  case  the  point  involved  was  as  to 
the  propriety  of  allowing  an  amendment  to  the  answer 
so  as  to  permit  of  proof,  while  in  the  instant  case  it  is 
merely  a  question  of  applying  the  act  of  Congress  to  the 
facts  pleaded  in  the  complaint  and  proven  on  the  trial. 

Nor  is  the  case  of  Atlantic  C.  L.  R.  Co.  v.  Mims,  242 
U.  S.  532,  37  Sup.  Ct.  188,  61  L.  Ed.  476,  in  point.  The 
complaint  in  that  case  alleged -that  the  line  of  railway 
upon  which  plaintiff  was  injured  was  owned  and  oper- 
ated "wholly  within  the  State  of  South  Carolina."  The 
railroad  company  filed  an  answer,  admitting  the  allega- 
tion of  the  complaint.  It  appears  from  the  opinion  in 
that  case  that  upon  the  second  trial,  up  to  the  time  the 
plaintiff  rested  her  case,  no  claim  had  been  made  by 
defendant,  and  no  facts  had  been  pleaded  or  evidence 
offered  from  which  it  could  be  inferred  that  the  deceased 
at  the  time  of  his  death  was  engaged  in  interstate  com- 
merce, or  that  the  federal,  employers'  liability  act  (U.  S. 
Comp.  St.  sees.  8657-8665)  was  in  any  way  applicable 
to  the  case.  Upon  this  (second)  trial  the  defendant  for 
the  first  time,  in  presenting  its  case,  sought  to  show  that 
the  train  which  killed  the  deceased  "was  engaged  in 
interstate  commerce,  and  that  the  deceased  was  in  this 
respect  and  otherwise  engaged  in  interstate  commerce." 
The  trial  court  refused  to  admit  the  evidence,  upon  the 
ground  that  it  came  too  late  and  did  not  tend  to  sustain 
any  issue  raised.  The  Supreme  Court  of  South  Carolina 
(100  S.  C.  375,  85  S.  E.  372)  sustained  a  judgment  in 
favor  of  the  plaintiff,  and  on  error  to  the  Supreme  Court 
of  the  United  States  the  writ  of  error  was  dismissed.  In 
that  case  the  court  said : 

"While  it  is  true  that  the  reports  show  that  in  St. 
Louis,  S.  F.  &  T.  R.  Co.  v.  Seale,  229  U.  S.  156,  and  in 
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Toledo,  St.  L.  &  W.  R.  Co.  v.  Slavin,  supra,  the  federal 
act  was  not  specially  referred  to  in  the  pleadings,  yet 
they  were  in  such  form  that  the  trial  court,  either  with- 
out objection  or  over  objection  which  the  supreme  court 
of  the  state  refused  to  sustain,  admitted  testimony  mak- 
ing it  necessary  to  apply  the  federal  act  in  deciding  each 
case." 

In  the  instant  case  the  complaint  showing  the  inter- 
state character  of  the  message,  and  the  evidence  oil  the 
part  of  the  plaintiff  being  in  accord  therewith,  the 
Mims  case  is  authority  for  the  applying  of  the  act  of 
Congress  to  the  facts  as  pleaded  and  proven. 

For  the  reasons  giVen,  it  follows  that  the  judgment 
must  be  reversed ;  and,  since  no  judgment  can  be  entered 
in  favor  of  the  plaintiff  under  the  pleadings  and  evi- 
dence, judgment  should  be  entered  by  the  trial  court  in 
favor  of  the  defendant. 

It  is  so  ordered. 
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[No.  2446] 

JOE  AZPARREN,  Respondent,  v.  C.  P.  FERREL, 
AS  Sheriff  of  Washoe  County,  Nevada;  C.  S. 
NICHOLS,  AS  Under  Sheriff  of  Washoe  County, 
Nevada  ;  ALTHE A  CARTER,  as  Deputy  Sheriff 
of  Washoe  County,  Nevada;  and  LESTER 
D.  SUMMERFIELD,  AS  District  Attorney  of 
Washoe  County,  Nevada,  Appellants. 

[191Pac.571] 

1.  Replevin — Plaintiff  Must  Be  Entitled  to  Immediate  Posses- 

sion. 

To  maintain  an  action  in  claim  and  delivery,  it  is  necessary 
for  plaintiff  to  show  that  he  is  entitled  to  the  immediate 
possession. 

2.  Replevin — Does  Not  Lie  to  Recover  Property  in  Custody  of 

Law. 

While  replevin  lies  to  recover  personal  property  unlawfully 
detained,  property  in  custody  of  law  cannot  be  so  secured. 

3.  Replevin — Liquors   Seized  for  Use  in  Prosecution  for  Vio- 

lating Prohibition  Law  Cannot  Be  Replevined. 

Where  plaintiff,  in  transporting  intoxicating  liquor  from 
one  point  in  California  to  another,  proceeded  by  the  usual 
route,  which  lay  in  part  through  the  State  of  Nevada,  and 
was  arrested,  and  the  liquor  being  seized  and  held  for  use  in 
the  prosecution  for  violating  the  Nevada  prohibition  law,  plain- 
tiff cannot  secure  possession  of  the  liquor  by  claim  and  deliv- 
ery, but  the  prosecuting  officers  may  hold  the  same  until  dis- 
position of  the  criminal  proceedings,  for  the  common  law  as 
well  as  the  common  practice  allows  articles,  which  supply  evi- 
dence of  guilt  of  one  accused  found  in  his  possession  or  control, 
to  be  taken  by  the  officers  of  the  law  and  held  for  introduction 
in  evidence. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County ;  Thomas  F.  Moran,  Judge. 

Proceedings  in  claim  and  delivery  by  Joe  Azparren 
against  C.  P.  Ferrel,  Sheriff  of  Washoe  County,  Nevada, 
and  others.  From  a  judgment  for  plaintiflf  and  an  order 
denying  new  trial,  defendants  appeal.  Reversed,  with 
directions. 

L.  D.  Summerfield,  District  Attorney,  and  W.  M. 
Kearney,  Assistant  District  Attorney,  for  Appellants : 

The  liquors  were  lawfully  taken,  having  been  seized 
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by  police  officers  on  an  arrest  made  for  an  offense  com- 
mitted in  their  presence,  and  being  in  custodia  legis, 
judgment  in  replevin  cannot  be  properly  rendered.  "It 
is  a  well  -  settled  doctrine  of  the  common  law  that 
replevin  will  not  lie  for  goods  in  the  custody  of  the  law, 
any  interference  with  goods  so  held  being  considered 
an  infringement  of  the  prerogative  of  the  court  and  a 
contempt  thereof.  The  reason  why  property  in  custodia 
legis  cannot  be  replevined  is  that  to  permit  it  to  be 
done  would  be  to  interfere  with  the  possession  before 
the  office  of  the  law  had  been  performed  as  to  the 
process  under  which  it  was  taken."  34  Cyc.  1367. 
"Neither  can  one  take  the  property  from  the  custody  of 
the  other  by  replevin,  or  any  other  process,  for  this 
would  produce  a  conflict  extremely  embarrassing  to  the 
administration  of  justice."  Feusier  v.  Lammon,  6  Nev. 
209 ;  Buckley  v.  Buckley,  9  Nev.  373.  Lemp  v.  Fuller- 
ton,  83  Iowa,  192 ;  Allison  v.  Hern,  169  Pac.  187 ;  Ring 
V.  Nichols,  91  Me.  478 ;  Allen  v.  Staples,  6  Gray,  491 ; 
State  V.  Barrels  of  Liquor,  47  N.  H.  369;  McDonald 
V.  Weeks,  2  Tenn.  Civ.  App.  600;  McKeen  v.  Colpitts, 
39  N.  B.  256. 

The  prohibition  act  of  Nevada  makes  it  unlawful  to 
have  intoxicating  liquors  on  a  public  highway  for  any 
purpose  whatsoever,  and  contains  no  reservation  except- 
ing shipments  in  interstate  commerce.  Stats.  1919, 
sec.  7,  p.  5. 

Moore  &  Mcintosh,  for  Respondent : 

Property  can  come  into  the  custody  of  the  law  only 
when  taken  in  pursuance  of  a  valid  writ,  issued  out  of 
the  proper  court  and  served  by  a  duly  authorized  officer 
in  the  manner  prescribed  by  law;  or  where  an  officer, 
acting  within  authority  legally  vested  in  him,  makes  a 
lawful  arrest  and  after  such  arrest  finds  in  the  posses- 
sion of  the  party  arrested  property  connected  directly 
with  the  crime  for  which  the  party  is  arrested.  Replevin 
is  the  proper  action,  and  the  only  proper  action,  to  deter- 
mine the  right  of  respondent  to  transport  the  liquor 
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from  Chilcoot  to  Masonic,  Calif.,  through  the  State  of 
Nevada.  The  testimony  discloses  that  it  was  his  inten- 
tion not  to  unload  any  portion  or  to  use  any  portion  of 
the  liquor  within  the  State  of  Nevada.  Being  uncon- 
tradicted, his  testimony  must  be  taken  as  true. 

The  arrest  was  without  warrant  and  was  not  "for  a 
public  offense  committed  or  attempted  to  be  committed 
in  his  presence."    Rev.  Laws,  6953. 

While  it  may  not  be  necessary,  the  court  should 
determine  in  the  present  action  the  question  of  unlaw- 
ful arrest ;  when  an  arrest  may  be  lawfully  made ;  the 
question  of  unlawful  search  and  seizure ;  when  and  how 
an  officer  may  search  either  the  person  or  the  property 
of  a  citizen  and  seize  his  property.  Fremont  Weeks  v. 
United  States,  58  L.  Ed.  382;  Boyd  v.  United  States, 
116  U.  S.  616;  Bram  v.  United  States,  42  L.  Ed.  568; 
Ex  Parte  Jackson,  96  U.  S.  727;  United  States  v. 
Friedburg,  233  Fed.  313;  Flagg  v.  United  States,  233 
Fed.  481. 

Congress  has  reserved  to  itself  and  from  the  states 
the  control  of  liquor  which  may  be  passing  through  any 
state  and  not  intended  for  use  in  that  state  contrary  to 
law.  Clark  Dist.  Court,  v.  Maryland,  61  L.  Ed.  326; 
Marengo  v.  State,  78  South.  450;  Leisy  v.  Harden,  34 
L.  Ed.  136. 

By  the  Court,  Sanders,  J. : 

This  is  a  proceeding  in  claim  and  delivery  to  recover 
the  possession  of  twenty  cases  of  intoxicating  liquors 
and  one  bottle  of  "Sunnybrook"  whisky.  The  cause  was 
tried  before  the  court  without  a  jury.  The  defendants 
appeal  from  the  judgment  in  favor  of  plaintiff,  and 
from  an  order  denying  their  motion  for  a  new  trial. 

The  undisputed  facts  are  as  follows : 

One  Joe  Azparren,  while  traveling  by  automobile  upon 
the  public  highway  in  the  night-time,  on  June  27,  1919, 
was  halted  by  C.  P.  Ferrel,  sheriff  of  Washoe  County, 
and  his  deputies.  Carter  and  Nichols,  at  the  point  of 
two  sawed-off  shotguns  and  an  automatic  pistol  in  the 
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hands  of  said  officers.  The  automobile  contained  twenty 
cases  of  intoxicating  liquors  and  one  exposed  bottle  of 
whisky.  Azparren  was  placed  under  arrest,  the  liquors 
taken  into  the  possession  of  the  officers,  and  brought  to 
Reno,  Nevada,  where  a  criminal  complaint  was  lodged 
against  Azparren  and  his  traveling  companion  by  C.  P. 
Ferrel,  sheriff,  before  a  justice  of  the  peace  of  Reno 
township,  charging  Azparren  with  the  crime  of  having 
intoxicating  liquor  on  a  public  road.  The  accused  were 
admitted  to  bail,  and  while  the  criminal  accusation  was 
pending  and  undetermined  this  action  of  claim  and 
delivery  was  commenced  by  Azparren  against  said 
sheriffs  and  Lester  D.  Summerfield,  district  attorney  of 
Washoe  County,  for  the  possession  of  said  liquors. 

A  second  amended  complaint  was  filed  in  the  action 
on  January  20,  1920.  The  defendant  sheriffs,  by  their 
answer,  justify  the  apprehension  and  arrest  of  plaintiff 
and  the  seizure  of  the  liquors  upon  the  ground  that  they 
acted  in  an  official  capacity,  in  the  performance  of  an 
official  duty.  The  defendant,  Lester  D.  Summerfield,  by 
the  same  answer,  admits  that  the  liquors  are  held  and 
detained  by  him,  under  his  control  and  dominion,  for 
the  purpose,  and  that  purpose  alone,  of  being  offered 
as  evidence  against  the  accused  plaintiff  at  the  trial 
of  the  criminal  action  pending  and  undetermined  against 
plaintiff. 

The  trial  court,  in  substance  and  effect,  finds  as  facts 
that  on  the  27th  day  of  June,  1919,  Joe  Azparren,  the 
plaintiff,  was  traveling  upon  a  public  highway  in  Washoe 
County,  by  automobile,  from  the  town  of  Chilcoot,  in 
the  State  of  California,  across  the  State  of  Nevada  to 
the  town  of  Masonic,  in  the  State  of  California;  that 
at  the  time  the  plaintiff  was,  and  had  been  employed  to 
haul  and  convey  twenty  cases  of  liquor  from  Chilcoot, 
Calif.,  to  Masonic,  Calif.,  by  a  third  party,  and  that  in 
the  performance  of  his  employment  he  followed  the 
customary  and  usual  route  from  Chilcoot  by  crossing 
the  State  of  Nevada  to  reach  the  town  of  Masonic.    The 
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court  further  found  that  on  said  date  it  was  lawful  and 
legal,  under  the  laws  of  California,  to  transport  and 
convey  intoxicating  liquors  over  the  public  highway 
within  said  state,  and  that  it  was  lawful  and  legal  for 
plaintiff  to  transport  said  liquors  over  a  public  highway 
across  Nevada  in  traveling  from  one  point  in  California 
to  another  point  therein.  It  further  found  that  said 
sheriffs,  unlawfully,  without  authority  of  law,  and  with- 
out the  consent  of  plaintiff,  seized  and  took  into  their 
possession  said  liquors,  and  that  the  same  are  now 
unlawfully  detained,  and  that  the  claim  of  Lester  D. 
Summerfield  that  said  liquors  are  held  as  evidence  to 
be  offered  in  the  criminal  charge  pending  against  plain- 
tiff is  without  merit  and  unlawful,  and  specifically  found 
that  the  averment  of  defendant  sheriffs  that  plaintiff 
was  apprehended  and  arrested  in  their  official  capacity 
is  untrue;  that  plaintiff  was  not  lawfully  arrested,  and 
that  said  liquors  were  not  lawfully  seized  by  said  officers, 
or  either  of  them. 

Upon  these  and  other  findings  not  material  here  the 
trial  court  rendered  and  caused  to  be  entered  its  judg- 
ment and  order  that  said  twenty  cases  of  liquors  and  the 
one  bottle  of  "Sunnybrook"  whisky  be  delivered  forth- 
with to  plaintiff,  and  that  in  the  event  said  delivery 
be  not  forthwith  made  that  plaintiff  have  judgment 
against  said  defendants,  and  each  of  them,  in  the  sum 
of  $900  (the  alleged  value  of  said  liquors) . 

We  are  of  the  opinion  that  the  finding,  and  the 
conclusion  of  law  deducible  therefrom,  that  Lester  D. 
Summerfield's  claim  and  interest  in  and  to  said  liquors 
(that  interest  being  that  such  liquors  are  held  for  the 
purpose  of  use  as  evidence  in  the  criminal  case  pending 
against  Joe  Azparren)  is  without  merit  and  unlawful,  is 
against  law. 

Of  such  importance  as  it  may  seem  to  appear  for  some 
justiciable  pronouncement  to  be  made  as  to  the  power 
and  limits  a  peace  officer  may  go  in  the  enforcement  of 
the  prohibition  law  of  this  state,  a  question  of  equal 
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importance  is  whether  or  not  a  writ  of  replevin  may  be 
employed  as  an  instrument  to  defeat  the  administration 
of  the  criminal  law,  and  whether  this  can  be  done  with 
impunity.  The  record  discloses  the  fact  that  the  liquors 
are  held  and  detained  by  Lester  D.  Summerfield  as  the 
prosecuting  officer  of  the  State  of  Nevada,  in  and  for 
the  county  of  Washoe;  that  the  liquors  are  under  his 
control  and  direction,  and  are  detained  for  the  purpose 
only  to  be  offered  by  him  as  evidence  against  plaintiff  at 
the  trial  of  the  criminal  action  pending  and  undeter- 
mined before  said  justice  of  the  peace. 

1.  To  sustain  an  action  in  claim  and  delivery,  it  is 
necessary  for  the  plaintiff  to  show  that  he  is  entitled  to 
the  immediate  possession  of  the  property.  Hilger  v. 
Edwards,  5  Nev.  85. 

2.  Furthermore,  the  rule  is  universal  that  replevin 
lies  to  recover  personal  property  unlawfully  detained, 
provided  the  property  is  not  in  the  custody  of  the  law. 
Buckley  v.  Buckley,  9  Nev.  373. 

3.  We  are  of  the  opinion  that  where  personal 
property  is  withheld  by  a  district  attorney  as  evidence 
against  persons  charged  with  crime,  the  accused  has  not 
the  right  to  regain  possession  of  the  property  by  claim 
and  delivery.  The  seizure  and  retention  of  the  liquors 
in  this  case  by  the  district  attorney  in  no  manner  denies 
or  affects  the  title  of  the  true  owner,  or  the  ultimate 
right  of  his  agent  or  servant  to  their  possession,  but 
simply  postpones  his  right  until  the  exigencies  of  the 
prosecution  are  satisfied.  The  plaintiff  has  shown  no 
right  to  the  immediate  possession  of  the  property  as 
against  the  power  of  the  magistrate's  court  for  police 
purposes. 

The  proceedings  for  the  claim  and  delivery  of  personal 
property  were  not  intended  to  repeal  or  render  nugatory 
the  police  power  of  retention  for  purposes  of  public 
justice,  and  the  owner's  right  of  possession,  his  agent's 
or  servant's,  cannot  be  enforced  while  the  circumstances 
justify  such  retention.  Simpson  v.  St.  John,  93  N.  Y. 
363.    Say  the  court: 
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*lt  is  not  only  the  common  practice,  but  the  require- 
ment of  the  common  law,  that  articles  which  may  supply 
evidence  of  guilt  of  a  party  accused,  found  in  his  posses- 
sion or  under  his  control,  may  be  taken  in  possession  by 
the  officer  officiating  in  making  the  arrest ;  and,  indeed, 
it  is  the  duty  of  such  officer  to  take  into  his  possession 
and  retain  such  articles,  subject  to  the  power  and  direc- 
tion of  the  court  or  justice  having  cognizance  of  the 
alleged  crime.  This  principle  is  one  of  necessity  in  the 
administration  of  the  criminal  law,  and  it  is  generally 
recognized  by  the  courts  of  the  country  with  few,  if 
any,  exceptions."  Commission  &  Stock  Co.  v.  Moore,  13 
App.  D.  C.  78;  Comm.  v.  Dana,  2  Mete.  (Mass.)  329; 
State  V.  Robbins,  124  Ind.  308,  24  N.  E.  978,  8  L.  R.  A. 
438;  Spalding  v.  Preston,  21  Vt.  9,  50  Am.  Dec.  68; 
McDonald  v.  Weeks,  2  Tenn.  Civ.  App.  600;  United 
States  V.  Wilson  (C.  C.)  163  Fed.  338 ;  24  Am.  &  Eng. 
Ency.  Law,  505. 

The  production  and  identification  of  the  seized  liquors 
are  essential  to  the  conviction  of  the  accused  plaintiff 
upon  the  charge  of  having  intoxicating  liquors  upon  a 
public  road.  If,  by  this  proceeding,  the  liquors  are  to 
be  taken  by  judicial  process  from  the  officer,  upon  whom 
rests  the  duty  of  prosecuting  the  offender,  it  would  be 
possible  for  the  accused  to  put  out  of  the  way  evidence 
necessary  to  his  conviction.  But  it  is  strenuously 
objected  that  the  particular  liquors  held  to  be  offered  as 
evidence  in  the  pending  prosecution  against  plaintiff 
were  obtained  and  are  held  in  ruthless  violation  of  the 
law  without  a  warrant,  either  for  the  arrest  of  plaintiff, 
the  automobile  or  its  contents.  These  are  questions  that 
may  properly  be  presented  for  deliberative  considera- 
tion when  the  liquors  are  offered  as  evidence.  We 
advance  no  opinion  as  to  the  competency  of  the  evidence 
under  the  existing  facts  and  circumstances  under  which 
they  are  held,  but  simply  decide  that  a  writ  of  replevin 
cannot  be  converted  into  a  process  to  render  nugatory 
the  administration  of  the  criminal  law.  We  decline  to 
take  from  the  prohibition  act,  conceded  to  be  difficult  of 
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enforcement,  aught  that  will  diminish  its  efficiency. 
While  at  no  time  should  the  act  be  given  a  construction 
that  will  make  it  an  instrument  of  dishonesty,  of  oppres- 
sion, and  an  object  of  odium,  still  we  shall  not  suffer  one 
charged  with  its  violation  in  a  proceeding  under  claim 
and  delivery  to  defeat  the  whole  object  and  intention  of 
the  law. 

The  judgment  is  reversed,  and  our  order  is  that  the 
case  be  remanded,  with  directions  to  the  lower  court  to 
suspend  any  further  proceedings  therein  until  such  time 
as  the  trial  of  the  case  of  the  State  of  Nevada  against 
Joe  Azparren,  pending  in  the  justice  court  of  Reno 
township,  Washoe  County,  has  been  finally  determined. 


[No.  2458] 

In  the  Matter  of  the  Application  of  MIKE 
MORIARITY  FOR  A  Writ  of  Habeas  Corpus. 

[191Pac.360] 

1.  Criminal  Law — One  Accused  of  Crime  Is  Entitled  to  a  Speedy 

Trial. 

In  view  of  Rev.  Laws,  6855,  one  accused  of  crime  is  entitled 
to  a  speedy  trial. 

2.  Criminal  Law — "Session  of  Court"  as  Affecting  Right  to 

Speedy  Trial  Defij^ed. 

Under  Criminal  Practice  Act,  sec.  546,  providing  that  if  a 
defendant  w^hose  trial  has  not  been  postponed  on  his  applica- 
tion is  not  brought  to  trial  at  the  next  session  of  the  court  at 
which  the  indictment  or  information  is  triable  after  the  same 
is  found  or  filed,  the  court  shall  order  the  same  dismissed 
unless  for  good  cause  to  the  contrary,  the  term  "session  of 
court,"  in  view  of  the  abolition  of  regular  terms,  means  a 
sitting  when  the  court  is  organized  to  hear  and  determine 
criminal  cases,  so  the  continuing  of  a  criminal  case  at  a  time 
when  no  jury  was  drawn,  etc.,  is  not  a  denial  of  the  right 
to  speedy  trial,  so  as  to  warrant  the  quashing  of  the  indict- 
ment. 

3.  Constitutional  Law — Statute  Denouncing   Syndicalism  Not 

Class  Legislation. 

Stats.  1919,  c.  22,  denouncing  criminal  syndicalism,  is  not 
objectionable  as  class  legislation  denying  equal  protection ;  it 
being  applicable  to  any  person  committing  the  acts  denounced. 
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4.  Habeas  CJobpus — Impebfections  in  Indictment  Not  Considehed. 

On  habeas  corpus,  imperfections  in  the  indictment  because 
it  consisted  of  generalities  and  conclusions  cannot  be  con- 
sidered, and  if  the  indictment  attempts  to  state  an  offense  of 
a  kind  which  the  court  assuming  to  proceed  hao  jurisdiction, 
the  question  whether  the  facts  charged  are  sufficient  to  state 
an  offense  will  not  be  examined  into. 

5.  Habeas  Cobpus — Excessiveness  of  Bond  Not  Considebed  Whebe 

Petitioneb  Is  Unable  to  Fubnish  Any. 

Even  though  the  action  of  the  court  in  raising  the  bail  from 

$2,500  to  $5,000  violated  the  spirit  of  Const,  art.  1,  sec.  6,  for- 

*  bidding  excessive  bail,  the  matter  will  not  be  reviewed  on 

habeas  corpus,  where  it  appeared  petitioner  was  unable  to 

furnish  any  bail  whatsoever. 

Original  proceeding.  Application  of  Mike  Moriarity 
for  a  writ  of  habeas  corpus  to  secure  release  from  the 
custody  of  the  sheriff  of  Nye  County,  who  was  holding 
him  under  indictment.  Proceeding  dismissed,  and 
petitioner  remanded. 

M.  J.  Scanlan,  for  Petitioner : 

There  has  been  unnecessary  delay  by  the  prosecution 
in  bringing  petitioner  to  trial.  The  postponement  should 
have  been  upon  the  application  of  one  of  the  parties, 
and  upon  affidavit.  There  could  be  no  presumption  that 
petitioner  had  made  application  for  a  postponement. 
Rev.  Laws,  7126 ;  State  v.  Dewey,  88  Pac.  881.  Neither 
can  it  be  said  that  petitioner  waived  objection  to  the 
postponement,  as  he  was  given  no  opportunity  to  object. 
"If  good  cause  therefor  existed,  that  the  prosecution 
would  have  shown  it  is  readily  to  be  inferred;  *  *  * 
and  certainly  it  was  the  official  duty  of  the  county  attor- 
ney to  show  such  cause  as  existed  why  this  action  had 
not  been  prosecuted.  No  good  cause  existed,  we  must 
conclusively  presume."  Yule  v.  State,  141  Pac.  570. 
The  affidavit  of  the  deputy  district  attorney  was  insuf- 
ficient to  show  good  cause  for  the  continuance  on  account 
of  the  inability  of  his  witnesses  to  be  in  attendance  at 
the  trial.  "The  moving  party  is  bound  to  give  at  least 
reasonable  assurance  of  their  attendance  at  the  time 
proposed  for  the  continuance."  9  Cyc.  182;  State  v. 
Nelson,  36  Nev.  403. 
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The  state  has  no  election  as  to  which  of  two  persons 
charged  with  an  offense  shall  be  tried  first.  Rev. 
Laws,  7126. 

In  all  criminal  prosecutions  the  accused  shall  enjoy 
the  right  of  a  speedy  and  public  trial.  Rev.  Laws,  6855. 
"If  the  defendant,  whose  trial  has  not  been  postponed 
upon  his  application,  is  not  brought  to  trial  at  the  next 
session  of  the  court,  ♦  *  *  the  court  shall  order  the 
indictment  or  information  to  be  dismissed."  Stats.  1919, 
sec.  546,  p.  433.  As  there  are  no  "terms"  under  our 
laws,  the  word  "session"  means  the  time  when  the  court 
is  open  and  ready  for  business.  Horton  v.  New  Pass  Co., 
21  Nev.  184;  State  v.  Jackman,  31  Nev.  511;  35  Cyc. 
1439;  Stefani  v.  State,  24  N.  E.  254;  Lepari  v.  State, 
19  Tex.  App.  431 ;  In  Re  Gannon,  11  Pac.  240.  A  speedy 
trial  means  that  "the  trial  shall  take  place  as  soon  as 
possible  after  the  indictment  is  found,  without  depriv- 
ing the  prosecution  of  a  reasonable  time  for  prepara- 
tion." Ex  Parte  Stanley,  4  Nev.  116;  Ex  Parte  Larkin, 
11  Nev.  90;  U.  S.  v.  Fox,  3  Mont.  512.  After  petitioner 
had  demanded  an  early  trial,  and  without  any  applica- 
tion, waiver,  or  consent  to  a  postponement,  it  was  the 
duty  of  the  state  to  prosecute  with  due  diligence.  Flagg 
V.  State,  74  S.  E.  562;  Thornton  v.  State,  67  S.  E.  1055. 

The  indictment  upon  which  the  petitioner  is  held  does 
not  state  any  offense  known  to  the  law.  U.  S.  v.  Cruik- 
shank,  92  U.  S.  569;  U.  S.  v.  Hess,  124  U.  S.  483; 
U.  S.  V.  Bopp,  230  Fed.  723. 

An  indictment  must  contain  every  substantive  fact 
necessary  to  constitute  the  offense,  and  must  allege  the 
same  with  such  fullness  and  precision  that  the  defen- 
dant may  know  for  what  he  is  prosecuted,  to  enable  him 
to  prepare  his  defense.  State  v.  Howard,  68  N.  W.  1096 ; 
State  V.  Thurston,  58  Am.  Dec.  695;  Horton  v.  State, 
39  L.  R.  A.  423 ;  State  v.  Grouse,  104  Atl.  525.  This  is 
particularly  true  where  the  statute  does  not  sufficiently 
define  the  crime  and  set  forth  all  the  essential  elements. 
The  use  of  the  statutory  language  is  not  sufficient.  State 
V.  Seay,  20  Am.  Dec.  66 ;   U.  S.  v.  Carll,  105  U.  S.  612. 
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The  criminal  syndicalism  statute  (Stats.  1919)  is 
unconstitutional  and  void,  being  class  legislation ;  mak- 
ing an  arbitrary  and  unreasonable  distinction  between 
those  who  advocate  and  teach  crime,  sabotage,  violence, 
and  unlawful  methods  as  a  means  of  accomplishing 
industrial  or  political  reform,  while  it  exempts  those 
who  advocate  and  teach  the  same  doctrine  in  opposing 
political  and  industrial  reforms.  14th  Amendment, 
U.  S.  Const. ;  sees.  20,  21,  art.  4,  Const.  Nevada ;  12  C.  J. 
1186;  State  v.  Holland,  96  Pac.  719. 

The  question  of  the  constitutionality  of  the  statute  has 
been  sufficiently  raised.  Rev.  Laws,  6240.  "In  habeas 
corpus  proceedings,  the  person  in  whose  behalf  the  writ 
is  issued  may  deny  any  of  the  facts  set  forth  in  the 
return,  and  may  challenge  matters  in  avoidance 
thereof."    21  Cyc.  321 ;  In  Re  Smith,  143  Cal.  368. 

"The  right  of  a  person  to  a  writ  of  habeas  corpus  does 
not  depend  upon  the  legality  or  illegality  of  his  original 
caption,  but  upon  that  of  his  detention."  21  Cyc.  295 ; 
Rev.  Laws,  6245. 

L.  B.  Fowler,  Attorney 'Generaly  smd  H.  H.  Atkinson, 
District  Attorney,  for  Respondent : 

There  has  been  no  unnecessary  delay  by  the  state  in 
bringing  the  case  of  petitioner  to  trial.  It  was  under- 
stood and  agreed  that  the  trial  of  M.  C.  Sullivan  should 
proceed  that  of  petitioner.  Having  consented  to  the 
postponement,  his  case  does  not  come  within  the 
province  of  section  7128,  Revised  Laws. 

Discussions  as  to  sessions  and  speedy  trials  are  not 
germane  to  the  question  involved,  for  the  reason  that 
petitioner  was  a  party  to  the  delay.  Ex  Parte  Stanley, 
1  Nev.  116;  Ex  Parte  Larkin,  11  Nev.  90. 

The  trial  court  has  a  certain  discretion  in  the  granting 
of  continuances,  and  may  take  into  account  his  own 
judicial  knowledge  of  conditions  in  ordering  postpone- 
ments. Ex  Parte  Stanley,  supra;  Ex  Parte  Tranm.er, 
35  Nev.  78 ;  Ex  Parte  Bull,  42  Cal.  199. 

Petitioner's  remedy  for  the  refusal  of  the  lower  court 
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to  grant  his  motion  for  a  dismissal,  on  the  ground  that 
he  was  not  being  given  a  speedy  trial,  is  by  appeal. 
The  writ  of  habeas  corpus  is  not  intended  to  have  the 
force  or  operation  of  an  appeal,  writ  of  error  or  of 
certiorari,  and  is  not  designated  as  a  substitute  for 
either.  Ex  Parte  Smith,  2  Nev.  338 ;  Ex  Parte  Winston, 
9  Nev.  71;  Ex  Parte  Maxwell,  11  Nev.  428;  Ex  Parte 
Gafford,  25  Nev.  101;  Ex  Parte  Bull,  42  Cal.  199; 
People  V.  Marino,  85  Cal.  515. 

Petitioner  sets  forth  nothing  to  show  that  the 
indictment  does  not  state  a  criminal  offense;  he  does 
not  cite  any  statement  in  the  indictment  that  he  is  unable 
to  understand,  and  he  cannot  therefore  consistently 
maintain  that  it  does  not  state  an  offense.  It  is  clearly 
in  the  language  of  the  statute,  charges  the  offense  in 
the  words  of  the  statute  creating  it,  and  is  therefore 
sufficient.  People  v.  Logan,  1  Nev.  110;  Ex  Parte 
McDermott,  183  Pac.  437. 

The  act  in  question  is  not  beyond  the  legislative  power. 
Ex  Parte  McDermott,  supra. 

By  the  Court,  Coleman,  C.  J. : 

This  is  an  original  proceeding  in  habeas  corpus. 

It  appears  from  the  return  to  the  writ  that  petitioner 
is  held  by  the  sheriff  of  Nye  County  under  an  indictment 
returned  by  the  grand  jury  of  that  county. 

On  January  14,  1920,  the  petitioner  and  one  M.  C. 
Sullivan  were  separately  indicted  by  the  grand  jury  of 
Nye  County  for  similar  offenses,  and  on  February  7, 
1920,  the  two  cases  were  set  for  trial  for  March  29, 
1920,  with  the  understanding  that  the  Moriarity  case 
should  follow  the  Sullivan  case.  On  April  24  the  court 
raised  the  bond  of  petitioner  from  $2,500  to  $5,000. 
Prior  to  March  29  the  defendant  Sullivan  received  word 
of  the  serious  illness  of  a  brother  in  Butte,  Mont.,  and 
the  court  permitted  him  to  leave  the  state  on  his  own 
recognizance.  On  March  20  counsel  for  Sullivan  (who 
was  at  that  time,  and  now  is,  attorney  for  this  peti- 
tioner) sent  from  Reno  the  following  telegram  to  the 
district  j  udge  at  Tonopah : 
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''Sullivan  advises  death  of  brother  and  illness  of 
sister  and  requests  postponement.  Any  time  later 
suitable  for  me  unless  state  insists  on  proceeding  with 
trial  of  Moriarity." 

In  pursuance  of  this  telesram,  it  was  agreed  that  the 
two  cases  might  be  postponed  for  trial,  and  on  March 
29»  counsel  appearing  for  both  defendants,  the  Sullivan 
case  was  set  for  May  12  and  the  Moriarity  case  for 
May  19.  It  also  appears  that  on  May  3  the  district 
court  of  Nye  County  drew  a  panel  of  jurors  for  the 

a  I 

trial  of  criminal  cases  to  appear  May  12,  and  that  on 
the  following  day,  May  4,  the  presiding  judge  of  that 
court  received  a  telegram  from  Sullivan's  attorney, 
reading  as  follows : 

"Reno,  Nevada,  May  4, 1920.  Judge  Averill,  Tonopah, 
Nevada:  Just  received  wire  Sullivan  subpenaed  as 
witness  in  murder  inquest  which  will  probably  last  two 
or  three  weeks.  Request  postponement  his  case.  Kindly 
advise  me  soon  as  convenient.    M.  J.  Scanlan." 

rt  also  appears  that  on  May  4  the  district  court  of  Nye 
County  entered  an  order  vacating  the  order  entered  the 
day  before  for  the  service  of  a  panel  of  j  urors  to  appear 
May  12,  and  continued  the  trial  of  the  Sullivan  case  to 
September  6,  1920. 

It  is  alleged  in  the  petition  that  the  petitioner  has  at 
all  times  since  February  7  been  ready  and  anxious  for 
a  trial  of  his  case,  has  never  asked  for  nor  desired  a 
continuance,  and  that  he  has  been  confined  in  the  jail 
of  Nye  County  continuously  since  January  14,  1920, 
except  for  the  period  between  March  31,  1920,  and 
April  21,  1920.  It  is  also  alleged  that  on  May  7  counsel 
for  petitioner  was  informed  that  the  said  district  court 
had  vacated  the  order  setting  petitioner's  case  for  trial 
on  May  19,  and  had  indefinitely  postponed  the  same, 
without  informing  either  the  petitioner  or  his  counsel 
of  its  intention  to  hear  or  consider  an  application  for 
such  an  order,  and  that  immediately  upon  receiving 
notice  of  such  an  order  counsel  protested  against  such 
continuance  and  insisted  upon  the  trial  of  petitioner 
on  May  19. 


170  Ex  Parte  Moriarity  [44th  Nev. 

Opinion  of  tlie  Gourt — Ck)leman,  C.  J. 

The  return  shows  that  on  May  19  the  petitioner  was 
brought  into  court,  at  which  time  his  counsel  called  the 
attention  of  the  court  to  the  fact  that  it  was  the  time 
previously  fixed  for  the  trial  of  his  case.  It  also  appears 
that  the  matter  was  continued  by  the  court  until  the 
following  day,  May  20,  when  the  court  heard  a  motion 
interposed  by  the  defendant  to  dismiss,  and  also  an 
application  by  the  state  for  a  continuance  of  the  case 
for  trial,  which  motion  to  dismiss  was  denied  and  an 
order  entered  continuing  the  case  until  the  next  calendar. 
Hence  these  proceedings. 

1, 2.  That  a  person  charged  with  a  crime  is  entitled 
to  a  speedy  trial  no  one  will  deny  (Rev.  Laws,  6855 ;  Ex 
Parte  Stanley,  4  Nev.  113;  Ex  Parte  Larkin,  11  Nev. 
90),  but  as  to  what  constitutes  a  speedy  trial  is  fre- 
quently a  question  of  considerable  difficulty  to  deter- 
mine. Counsel  for  petitioner  contends  that  our  statute 
settles  the  question,  so  far  at  least  as  this  matter  is 
concerned,  and  to  sustain  his  position  our  attention  is 
directed  to  section  546  of  our  Criminal  Practice  Act  as 
amended  (Stats.  1919,  p.  436,  sec.  92),  which  reads  as 
follows : 

"If  a  defendant  whose  trial  has  not  been  postponed 
upon  his  application,  is  not  brought  to  trial  at  the 
next  session  of  the  court  at  which  the  indictment  or 
information  is  triable,  after  the  same  is  found  or  filed, 
the  court  shall  order  the  indictment  or  information  to  be 
dismissed,  unless  good  cause  to  the  contrary  be  shown." 

It  is  asserted  that  there  was  a  session  of  court  on 
May  19,  and,  no  good  cause  being  shown  as  a  ground  for 
continuance,  petitioner  was  denied  a  speedy  trial,  and 
hence  is  entitled  to  his  discharge.  As  to  this  contention, 
we  may  say  that  there  was  no  such  session  of  court  on  the 
date  mentioned  as  is  contemplated  by  the  section  of  the 
practice  act  quoted.  In  most  of  the  states  of  the  Union 
the  law  requires  the  holding  of  regular  terms  of  court, 
and  such  was  the  law  in  Nevada  for  a  while,  but  in  view 
of  the  conditions  existing  in  this  state  it  was  thought 
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wise  to  dispense  with  regular  terms  of  the  district 
court.    State  v.  Jackman,  31  Nev.  511,  104  Pac.  13. 

The  term  "session  of  the  court,"  as  used  in  the  section 
quoted,  does  not  refer  to  every  occasion  when  court 
convenes,  for,  as  is  well  known,  the  court  may  convene  to 
hear  matters  which  require  only  the  consideration  of  the 
presiding  judge,  but  the  term  "session  of  the  court,"  in 
the  connection  in  which  it  is  used  in  the  section  quoted, 
necessarily  alludes  to  a  "session"  when  the  court  is 
organized  to  hear  and  determine  criminal  cases.  It 
cannot  be  so  organized  unless  a  jury  lawfully  drawn  and 
served  is  present,  ready  to  participate  and  perform  its 
function,  since  a  trial  by  jury  is  one  of  the  constitutional 
guarantees  enjoyed  by  those  charged  with  crime.  The 
Supreme  Court  of  Pennsylvania,  in  Clark  v.  Common- 
wealth, 29  Pa.  129,  speaking  of  a  similar  statute,  in 
which  a  kindred  question  to  that  here  presented  was 
involved,  said: 

"Now,  the  evident  construction  of  this  section  is,  that 
the  'term,  session,  or  court'  intended  by  the  act  is  a 
legally  constituted  and  competent  term,  session,  or 
court.  It  meant  that  a  prosecutor  should  not  allow  two 
such  terms  or  sessions  of  the  court,  at  each  of  which 
the  defendant  might  be  legally  indicted  or  tried,  to 
elapse  without  bringing  on  the  prosecution.  But  to 
constitute  a  competent  court,  several  things  are  neces- 
sary: The  presence  of  the  president  judge  and  jurors, 
grand  and  petit,  drawn,  summoned,  and  impaneled 
according  to  law.  *  *  *  It  is  only  after  two  terms, 
at  both  of  which  it  was  possible  to  indict  and  try  them 
according  to  law,  that  they  became  entitled  to  discharge. 
The  statute  was  made  to  restrain  the  malice  and  oppres- 
sion of  prosecutors,  and  to  relieve  wrongful  imprison- 
ment; not  to  embarrass  the  administration  of  the 
criminal  law ;  not  to  relieve  righteous  imprisonment  and 
to  defeat  public  justice." 

See,  also.  Commonwealth  v.  Brown,  11  Phila.  370. 

3.     It  is  next  contended  that  the  act  under  which 
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petitioner  was  indicted  in  unconstitutional,  in  that  it  is 
class  legislation,  and  denies  each  person  equal  protec- 
tion of  the  law.  There  is  no  merit  whatever  in  this 
contention.  The  statute  (Stats.  1919,  p.  33)  makes  any 
one  of  certain  acts  a  felony,  and  provides  that  "any 
person"  who  commits  any  of  the  acts  mentioned  shall 
be  guilty  of  a  felony.  The  statute  does  not  aim  at  any 
class,  nor  does  it  deny  to  any  person  equal  protection 
of  the  law,  but  it  is  expressly  intended  to  reach  "any 
person,"  regardless  of  the  class  to  which  he  belongs, 
who  commits  any  of  the  acts  designated.  In  the  very 
recent  matter  of  Ex  Parte  McGee,  44  Nev.  23,  189  Pac. 
622,  we  held  that  the  test  of  whether  or  not  a  statute 
denies  the  equal  protection  of  the  law  is  whether  all 
persons  similarly  situated  are  affected  alike  in  respect 
to  the  privileges  conferred  and  the  liabilities  imposed. 
The  act  in  question  does  not  offend  against  this  rule. 

4.  The  third  contention,  to  the  effect  that  the 
indictment  does  not  charge  a  crime  because  it  consists 
of  generalities  and  conclusions,  cannot  be  considered  in 
a  habeas  corpus  proceeding.  We  think  the  correct  rule 
on  this  point  is  stated  by  the  Supreme  Court  of  Cali- 
fornia in  Ex  Parte  Ruef,  150  Cal.  665,  89  Pac.  605, 
wherein  it  is  said : 

"It  is  claimed  that  the  indictments  fail  to  state  a 
public  offense.  On  habeas  corpus  the  inquiry  into  the 
sufficiency  of  an  indictment  is  limited.  We  think  the 
true  rule  is  that,  where  an  indictment  purports  or 
attempts  to  state  an  offense  of  a  kind  of  which  the 
court  assuming  to  proceed  has  jurisdiction,  the  question 
whether  the  facts  charged  are  sufficient  to  constitute  an 
offense  of  that  kind  will  not  be  examined  into  on  habeas 
corpus.  Here  the  indictments  clearly  attempt  to  charge 
extortion,  a  crime  defined  by  section  518,  et  seq.,  of  the 
penal  code,  and  within  the  jurisdiction  of  the  superior 
court.  Without  expressing  any  opinion  as  to  whether 
these  indictments  should  be  held  to  be  good  on  demurrer 
or  other  direct  attack,  they  are  at  least  not,  under  the 
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rule  stated,  so  defective  as  to  permit  us  to  hold  them 
void  in  this  proceeding." 

This  rule  is  sustained  by  an  overwhelming  weight  of 
authority,  as  appears  from  a  note  to  Ex  Parte  Robinson, 
L.  R.  A.  1918b,  1148. 

5.  Counsel  for  petitioner  seems  to  be  of  the  impres- 
sion that  great  wrong  and  oppression  was  wrought  by  the 
raising  of  the  bond  of  petitioner  from  $2,500  to  $5,000, 
and  by  the  denial  by  the  court  on  May  20  of  the  request 
to  permit  petitioner  to  go  on  his  own  recognizance.  It 
may  be  that  the  spirit  of  the  provision  of  the  constitution 
against  excessive  bail  (article  1,  section  6)  has  been  out- 
raged; but  this  is  not  an  application  to  have  the  bond 
reduced,  nor  does  the  petition  or  the  return  justify  such 
an  order,  for  in  the  petition  it  is  said  that  petitioner  is 
unable  to  furnish  bond  in  any  sum.  Hence,  we  decline 
to  consider  the  question  of  ordering  a  reduction  of  the 
bond. 

It  is  not  contended  that  the  district  court  abused  its 
discretion  or  in  any  way  violated  the  rights  of  the  peti- 
tioner in  entering  the  order  of  May  4,  vacating  the 
order  of  the  previous  day  for  the  service  of  a  panel  of 
jurors  to  appear  May  12. 

For  the  reasons  given,  it  is  ordered  that  these 
proceedings  be  dismissed  and  that  the  petitioner  be 
remanded  to  the  custody  of  the  officers. 
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[No.  2440] 

PEARL  GREINSTEIN,  Respondent,  v.  MOSE 

GREINSTEIN,  Appellant. 

[191  Pac.  1082] 

1.  Appeal  and  Error — Assignment  of   Errors   Unnecessary  on 

Appeal  on  Judgment  Roll. 

On  appeal  upon  the  judgment  roll  alone  on  which  only  errors 
appearing  on  the  face  of  the  judgment  roll  can  be  considered 
under  3  Rev.  Laws,  p.  3344,  no  assignment  of  errors  is  neces- 
sary. 

2.  Divorce — Court  Can  Require  Defendant  Husband  to  Convey 

Part  of  His  Separate  Estate  to  Wife. 

Under  Rev.  Laws,  5843,  authorizing  the  court  to  set  apart 
such  portion  of  the  husband's  property  as  may  be  necessary  to 
support  the  wife,  to  whom  a  divorce  is  granted,  the  court  had 
authority  to  require  the  husband  to  convey  a  life  interest  in 
the  home,  which  was  his  separate  property,  and  was  to  con- 
vey his  remainder  in  escrow  to  secure  a  cash  payment  which 
the  husband  w^s  ordered  to  make. 

3.  Divorce — In   Absence   of   Evidence,    Supreme    Court    Cannot 

Review  Justice  of  Property  Division. 

On  appeal  from  a  divorce  decree  on  the  judgment  roll  alone, 
where  the  evidence  is  not  before  the  supreme  court,  that  court 
cannot  consider  whether  the  judgment  and  orders  dividing  the 
property  are  just  and  equitable. 

Appeal  from  Sixth  Judicial  District  Court,  Humboldt 
County;  Jumes  A.  Callahan,  Judge. 

Action  for  divorce  by  Pearl  Greinstein  against  Mose 
Greinstein.  Judgment  decreeing  divorce  to  plaintiff, 
and  requiring  defendant  to  pay  alimony  and  convey 
certain  property  to  plaintiff,  and  defendant  appeals 
from  that  part  of  the  judgment  requiring  the  conveyance 
of  the  property.    Affirmed. 

Warren  &  Hawkins,  for  Appellant : 

Where  the  appeal  is  upon  the  judgment  roll  alone,  no 
assignment  of  errors  or  bill  of  exceptions  is  necessary. 
Talbot  V.  Mack,  41  Nev.  245;  Miller  v.  Walser,  42 
Nev.  497. 

There  is  no  authority  in  the  court  granting  a  divorce 
on  the  ground  of  extreme  cruelty  to  make  any  order 
disposing  of  the  separate  property  of  the  husband,  or 
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• 

any  interest  therein,  even  though  he  be  the  guilty  party, 
unless  the  wife  has  by  contract,  engagement,  or  trans- 
action with  him  acquired  such  an  interest  as  will  give 
the  court  jurisdiction  to  exercise  its  discretion  in  the 
matter.  Rev.  Laws,  2155,  2189,  5841.  If  the  findings 
of  fact  justified  the  lower  court  in  awarding  plaintiff  an 
interest  in  the  separate  property  of  the  defendant,  the 
award  was  unjust  and  unreasonable  in  view  of  the 
condition  and  value  of  the  estate,  the  gift  of  $500,  and 
the  monthly  alimony  decreed.  Johnson  v.  Garner,  233 
Fed.  758 ;  Walker  v.  Walker,  41  Nev.  4 ;  Darrenberger 
V.  Haupt,  10  Nev.  43.  "After  a  divorce  granted  to 
plaintiff,  the  law  imposes  upon  defendant  the  duty  of 
supporting  her  according  to  his  ability  and  condition  in 
life."  Lake  v.  Bender,  18  Nev.  361.  This  is  all  the  duty 
which  a  man  owes  to  his  divorced  wife,  and  no  court  has 
a  right  to  compel  him  to  do  more.  "If,  in  an  action  of 
this  character,  the  statute  permits  the  court  to  decree 
to  the  wife  any  portion  of  the  husband's  separate  prop- 
erty absolutely,  it  should  neyer  be  done  unless  such 
action  is  reasonably  necessary  for  the  accomplishment 
of  the  primary  object  of  the  statute— support  of  the 
wife  and  minor  children."  Powell  v.  Campbell,  20 
Nev.  232. 

Thomas  A.  Brandon,  for  Respondent: 

No  errors  can  be  properly  considered  on  this  appeal, 
for  the  reason  that  the  alleged  assignment  of  errors  is 
not  in  conformity  with  the  statute.  The  law  provides 
that  the  line  and  page  on  which  the  alleged  errors  may 
be  found  must  be  specified,  and  in  the  alleged  assign- 
ment of  errors  there  is  no  compliance  with  this  pro- 
vision. The  language  of  the  statute  is  mandatory.  "If 
the  party  fails  to  file  such  assignment  within  the  time 
limited,  no  error  shall  be  considered  by  the  supreme 
court."    Stats.  1919,  p.  55. 

The  verdict  of  the  jury,  which  was  adopted  and  made 
a  part  of  the  findings,  is  substantially  a  finding  for  the 
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plaintiff  on  each  material  issue  submitted  to  the  j  ury 
and  found  in  the  complaint.  The  allegations  of  the  com- 
plaint were  all  a  part  and  portion  of  the  charge  of 
cruelty  and  inhuman  conduct,  which  the  jury  found  to 
be  true;  and  the  court,  by  adopting  the  verdict,  also 
found  the  allegations  to  be  true,  and  was  therefore 
justified  in  its  award  of  the  property  to  the  wife.  Rev. 
Laws,  5841,  5843.  "The  two  statutes  may  justly  and 
reasonably,  in  a  proper  case,  operate  without  antag- 
onism, and  the  retention  of  section  5841  *  *  *  is  a 
statutory  recognition  of  the  power  of  a  court  of  equity 
*  *  *  to  make  such  division  of  the  property  of  the 
parties  as  their  interest  therein  may  appear,  having 
regard  to  the  limitations  imposed."  Walker  v.  Walker, 
41  Nev.  4;  Wuest  v.  Wuest,  30  Pac.  886;  Powell  v. 
Campbell,  20  Nev.  232 ;  1  R.  C.  L.  864,  927 ;  9  R.  C.  L. 
447 ;  5  Ann.  Gas.  469. 

By  the  Court,  Sanders,  J. : 

This  is  an  appeal  upon  the  judgment  roll  alone.  The 
judgment  roll  consists  of  the  pleadings,  the  findings, 
and  the  judgment.  No  bill  of  exceptions  was  taken  and 
filed.  One  was  assigned  against  the  findings,  but  the 
court  declined  to  allow  the  same  because  it  was  not 
tendered  within  the  time  required  by  law.  3  Rev.  Laws, 
p.  3342. 

1.  It  will  not  be  denied  that  on  appeal  upon  the 
judgment  roll  alone  only  such  errors  can  be  considered 
as  appear  upon  the  face  of  the  judgment  roll.  3  Rev. 
Laws,  p.  3344.  Upon  Such  an  appeal,  no  assignment  of 
errors  is  necessary.  Miller  v.  Walser,  42  Nev.  497,  181 
Pac.  437. 

This  was  an  action  of  divorce,  brought  by  the  wife 
upon  the  ground  of  the  extreme  cruelty  of  the  husband. 
As  incident  to  her  right  to  a  divorce,  she  asked  that  she 
be  awarded  $75  per  month  as  permanent  alimony ;  that 
she  be  decreed  one-half  of  the  community  estate,  and 
such  portion  of  the  separate  estate  of  the  defendant  as 
shall  be  deemed  just  and  equitable.    The  issue  of  fact. 
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extreme  cruelty,  was  tried  with  a  jury.  Its  verdict 
'was: 

"We,  the  jury  in  the  above-entitled  action,  do  hereby 
find  that  the  plaintiff  is  entitled  to  a  divorce  from  the 
defendant  on  the  ground  of  extreme  cruelty  in  the 
defendant." 

The  court  adopted  and  incorporated  the  verdict  as  a 
part  of  its  findings,  and  made  full  and  explicit  findings, 
and  drew  therefrom  its  conclusions  of  law,  and  ren- 
dered judgment  in  favor  of  the  wife. 

It  appears  from  the  findings  that  there  was  no 
community  estate,  but  the  defendant  was  the  owner  of 
separate  property  to  the  amount  or  value  of  between 
$5,000  and  $6,000;  that  he  had  a  "going  business"  of 
a  fluctuating  value.  The  lot  and  home  in  which  the 
parties  resided  was  the  separate  property  of  the  defen- 
dant, and  is  referred  to  as  lot  No.  4,  block  2,  Haviland 
and  Hoskins  addition  to  the  town  of  Winnemucca, 
Nevada,  of  the  value  of  about  $2,000,  and  the  furniture 
therein  of  the  value  of  about  $100.  The  court  found 
that  the  wife  was  without  sufficient  means,  and  unable 
physically  to  maintain  and  support  herself,  and  that  the 
husband  was  financially  able  to  pay  to  her  $65  per  month 
as  permanent  alimony,  and  that  the  wife  was  entitled  to 
the  use  and  occupation  of  the  home  and  lot,  improve- 
ments thereon,  and  the  furniture  in  the  home,  during 
the  term  of  her  natural  life,  or  until  she  should  have 
married  again,  and  that  she  was  entitled  to  receive  from 
the  defendant  the  sum  of  $250  cash,  and  the  further 
sum  of  $250  on  or  before  six  months  from  the  date 
of  the  judgment.  Thereupon  the  court  adjudged  and 
ordered  the  husband  to  pay  to  the  wife  the  sum  of  $65 
per  month  as  permanent  alimony,  until  the  further 
order  of  the  court,  and  adjudged  and  ordered  him  to 
pay  the  said  sum  of  $500  upon  the  terms  mentioned  in 
the  judgment,  and  that  he  convey  to  the  wife  a  life  estate 
in  lot  No.  4,  block  2,  Haviland  and  Hoskins  addition, 
upon  condition  that,  upon  the  termination  of  the  life 
estate  or  the  remarriage  of  the  grantee,  the  title  to  the 

Vol.  44—12 


178  GREINSTEIN  v.  GREINSTEIN  [44th  Nev. 

OpiDion  of  the  CJourt — Sanders,  J. 

property  be  in  the  husband,  his  heirs  or  assies.  The 
husband  was  further  adjudged  and  ordered  to  convey 
his  remainder  interest  in  the  property  by  an  escrow  deed, 
upon  condition  that,  if  the  deferred  sum  of  $250  was 
not  paid,  the  entire  fee  to  the  property  should  vest  in 
the  grantee.  This  appeal  is  not  taken  from  the  decree 
of  divorce,  but  from  that  specific  portion  of  the  judg- 
ment and  orders  commanding  the  defendant  husband  to 
convey  the  premises  as  provided  in  the  judgment. 

It  is  the  contention  of  counsel  for  appellant  that  the 
court  exceeded  its  jurisdiction  and  was  without  power 
or  authority  to  divest  the  appellant  of  his  title  to  his 
separate  property,  or  any  part  thereof,  conditionally 
or  otherwise,  and  vest  it  in  the  wife,  and  that  if  this 
court  should  be  of  the  opinion  that  it  was  competent  for 
the  court  to  make  such  order,  it  be  canceled  and  annulled, 
for  the  reason  that  it  is  not  just  and  equitable. 

2.  Upon  the  authority  of  section  27  of  the  Civil 
Practice  Act  (Rev.  Laws,  5843),  as  construed  by  this 
court  in  the  cases  of  Lake  v.  Bender,  18  Nev.  361,  4  Pac. 
711,  7  Pac.  74;  Powell  v.  Campbell,  20  Nev.  232,  20 
Pac.  156,  2  L.  R.  A.  615,  19  Am.  St.  Rep.  354,  we  are  of 
the  opinion  that  the  court  did  not  exceed  its  jurisdiction, 
power,  or  authority  to  make  the  orders  complained  of. 

3. '  There  being  no  bill  of  exceptions,  and  the  evidence 
not  being  before  us,  we  ar^  in  no  position  to  consider  or 
determine  whether  the  judgment  and  orders  therein  are 
just  and  equitable. 

No  error  appearing  upon  the  face  of  the  judgment 
roll,  the  judgment  is  affirmed. 
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[No.  2447] 

C.  L.  TOBIN,  Respondent,  v.  FRANK    GARTIEZ, 
V.  CUVIATA,  AND  T.  ESAN,  Appellants. 

[191  Pac.  1063] 

1.  Justices  of  the  Peace — Action  Involving  Title  to  Land  Prop- 

erly Cebtified  to  District  Court,  Though  Pleadings  Not 
Verified. 

In  an  action  originally  brought  in  the  justice  court  for 
damages  for  grazing  of  sheep  on  plaintiff's  land  in  violation  of 
Rev.  Laws,  2335,  where  action  involved  title  to  land,  the 
court  properly  certified  the  cause  to  the  district  court,  under 
section  5721,  notwithstanding  that  the  pleadings  were  not 
verified. 

2.  Estates — Term  "Legal  Title"  Defined. 

The  term  "legal  title"  does  not  have  a  strict  legal  meaning, 
and  in  a  broad  sense  signifies  title  in  fee  as  well  as  any 
inferior  estate  that  may  be  carved  out  of  an  estate  in  fee, 
including  a  leasehold  estate,  and  any  right  of  possession  as 
distinguished  from  the  mere  actual  occupation. 

3.  Animals — Lessee  of  Grazing  Land  Is  "Owner"  with  "Legal 

Title"  Within  Statute. 

One  who  has  leased  land  for  grazing  purposes  Is  owner 
thereof,  and  has  "legal  title"  thereto  within  Rev.  Laws,  2335, 
making  it  unlawful  to  graze  live  stock  on  land  of  another 
without  consent  of  "owner,"  provided  person  claiming  to  be 
owner  has  "legal  title"  thereto. 

4.  Statutes — Nontechnical  Term  in  Remedial  Statute  To  Be 

Liberally  Construed. 

A  term  which  is  not  technical  in  its  meaning  should, 
especially  when  used  in  a  remedial  statute,  be  lit)erally  con- 
strued in  favor  of  those  entitled  to  its  protection. 

Appeal  from  Sixth  Judicial  District  Court,  Humboldt 
County;  James  A.  Callahan,  Judge. 

Action  by  C.  L.  Tobin  against  Frank  Gartiez  and 
others.  From  judgment  for  plaintiff,  order  denying 
motion  for  new  trial  and  order  denying  motion  to  strike 
the  cost  bill,  and  order  denying  motion  to  strike  item 
from  cost  bill,  defendants  appeal.    AflSrmed. 

Campbell,  Robins  &  Salter,  for  Appellants: 

The  district  court  was  without  jurisdiction,  no  verified 
answer  raising  a  question  of  title  to  real  estate  having 
been  filed  with  the  justice  of  the  peace.  Rev.  Laws, 
5721 ;  State  v.  Justice  Court,  29  Nev.  191. 
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Plaintiff  was  not  the  owner  of  the  lands;  or,  in  the 
words  of  the  statute,  he  had  not  the  legal  title  nor  even 
a  less  title  thereto.  He  had  simply  a  lease  of  the  land, 
for  the  purpose  of  grazing  only.  The  lower  court 
assumed  that  the  plaintiff  was  the  owner  of  the  land,  and 
virtually  that  he  was  the  owner  as  ownership  is  . 
defined  by  the  sheep-trespass  act.  Under  the  words 
"real  estate,"  the  law  defines  two  kinds  of  property, 
namely,  real  property  and  chattel  property.  "An  estate 
for  years  is  regarded  as  a  chattel."  Blackstone;  10 
R.  C.  L.  662.  "A  leasehold  of  a  term  is  a  chattel  real 
and  is  personal."  Potts  v.  Benedict,  104  Pac.  432.  "The 
interest  of  a  tenant  in  a  term  for  years  is  deemed  at 
common  law  personal  property,  as  distinguished  from 
real  estate,  however  long  its  duration  in  years."  16 
R.  C.  L.  536 ;  Ann.  Cas.  1921a,  619.  The  words  "legal 
title"  must  be  used  in  their  ordinary  sense.  Wheeler  v. 
Ballard,  137  Pac.  789,  791.  "Usually  'legal  title'  means 
a  full  and  absolute  title."    8  Words  &  Phrases,  6980. 

The  word  "owner"  must  be  given  a  strict  construction. 
"A  number  of  authorities  were  cited  showing  the  con- 
struction which  has  been  placed  upon  the  word  'owner,' 
both  by  the  legislature  and  the  courts.  But  the  meaning 
of  the  word  depends  in  a  great  measure  upon  the 
subject-matter  to  which  it  is  applied."  Schott  v.  Har- 
vey, 51  Am.  Rep.  201.  "Had  they  not  intended  the  act 
to  be  thus  construed,  they  would  have  used  the  term 
'owners  in  fee,'  or  some  equivalent  term."  State  v. 
Wheeler,  23  Nev.  144. 

Thomas  A.  Brandon,  for  Respondent: 

The  trial  court  had  jurisdiction.  The  facts  of  a  case 
determine  the  jurisdiction.  The  pleadings  in  the  instant 
case  show  that  title  is  an  issue;  the  evidence  and  the 
record  on  appeal  show  it.  In  Re  Dixon,  40  Nev.  228; 
King  V.  Kutner-Goldstein  Co.,  67  Pac.  10. 

The  law  gives  a  right  of  recovery  for  trespass  to  the 
holder  of  the  legal  title.  Rev.  Laws,  2335-2337.  Title 
is  the  means  by  which  the  owner  of  the  lands  has  the 
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just  possession  of  his  property.  2  Blackstone,  195.  A 
lessee  for  years  has  the  title  to  the  leased  lands  during 
the  term.  Campfield  v.  Johnson,  21  N.  J.  Law,  83. 
Plaintiff  unquestionably  had  just  possession  of  the  lands. 
A  lessee  is  an  "owner."  State  v.  Wheeler,  23  Nev.  143 ; 
Price  V.  Ward,  25  Nev.  203.  The  owner  of  a  lease  estate 
rather  than  the  entire  fee  has  a  title  to  the  extent  of  his 
ownership  or  interest.  Binhoff  v.  State,  90  Pac.  586; 
Grosso  V.  City  of  Lead,  9  S.  D.  165 ;  Roberts  v.  Went- 
worth,  59  Mass.  192 ;  Ehle  v.  Quackenbos,  6  Hill,  537 ; 
Guild  V.  Prentiss,  83  Vt.  212. 

By  the  Court,  DucKER,  J. : 

This  action  was  originally  brought  in  the  justice 
court  of  Union  township,  county  of  Humboldt,  State  of 
Nevada,  to  recover  $200  damages  for  grazing  sheep 
upon  the  lands  alleged  to  be  owned  by  respondent.  An 
attorney  fee  in  the  sum  of  $250  is  demanded  in  the 
complaint.  In  regard  to  the  ownership  and  possession 
of  the  lands,  it  is  alleged  in  the  complaint  as  follows : 

"That  during  all  the  times  hereinafter  mentioned  the 
said  plaintiff  was,  and  now  is,  the  owner,  and  lawfully 
in  the  possession,  of  that  certain  tract  of  land  situated 
in  the  county  of  Humboldt,  State  of  Nevada." 

Then  follows  a  particular  description  of  the  land  by 
legal  subdivisions.  The  complaint  is  not  verified,  and 
the  answer,  which  in  the  main  consists  of  denials  as 
to  the  ownership  and  possession  of  the  lands,  damage 
sustained,  the  right  of  respondent  to  recover  an  attor- 
ney fee,  and  the  reasonableness  thereof  as  alleged  in 
the  complaint,  is  also  unverified.  The  justice  of  the 
peace,  being  of  the  opinion  that  under  the  state  of  the 
pleadings  a  question  as  to  the  title  of  real  estate  was 
involved,  certified  the  case  to  the  district  court  for  trial. 
In  the  district  court  the  trial  before  a  jury  resulted  in 
a  verdict  for  respondent  in  the  sum  of  $200  damages, 
and  the  court  thereafter,  on  motion,  fixed  respondent's 
attorney  fee  in  the  sum  of  $250,  and  entered  judgment 
against  appellants  and  in  favor  of  respondent  for  said 
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amounts,  together  with  costs  of  suit.  A  motion  for  a 
new  trial  was  denied  by  the  court. 

This  appeal  is  taken  from  the  judgment  and  order 
denying  appellants'  motion  for  a  new  trial,  from  the 
order  of  the  court  denying  their  motion  to  strike  the 
cost  bill,  and  also  from  the  order  denying  their  motion 
to  strike  from  said  cost  bill  the  item  "attorney  fees," 
fixed  by  the  court  at  $250. 

Appellants  contend  that  the  district  court  had  no 
jurisdiction  of  the  subject-matter  of  the  action,  for  the 
reason  that  no  verified  answer  had  been  filed  with 
the  justice  of  the  peace.  Section  5721  of  the  Revised 
Laws  of  Nevada,  under  which  this  claim  of  want  of 
jurisdiction  is  made,  reads: 

"The  parties  to  an  action  in  a  justice  court  cannot 
give  evidence  upon  any  question  which  involves  the  title 
or  possession  of  real  property,  or  the  legality  of  any 
tax,  impost,  assessment,  toll,  or  municipal  fine;  nor 
can  any  issue  presenting  such  question  be  tried  by  such 
court;  and  if  it  appear  from  the  plaintiff's  own  show- 
ing on  the  trial,  or  from  the  answer  of  the  defendant, 
verified  by  his  oath,  that  the  determination  of  the  action 
will  necessarily  involve  the  question  of  title  or  posses- 
sion to  real  property,  or  the  legality  of  any  tax,  impost, 
assessment,  toll,  or  municipal  fine,  the  justice  must 
suspend  all  further  proceedings  in  the  action  and  certify 
the  pleadings,  and  if  any  of  the  proceedings  are  oral,  a 
transcript  of  the  same,  from  his  docket  to  the  clerk  of 
the  district  court  of  the  county;  and  from  the  time  of 
filing  such  pleadings  or  transcript  with  the  clerk,  the 
district  court  shall  have  over  the  action  the  same  juris- 
diction as  if  it  had  been  commenced  therein.     *     *     *  " 

This  statute  received  consideration  in  In  Re  Dixon, 
40  Nev.  228,  161  Pac.  737,  and  the  jurisdictional  ques- 
tion involved  here  was  in  that  case  determined  adversely 
to  appellant's  contention.  It  was  there  held,  in  effect, 
that  in  an  action  instituted  in  a  justice  court  an  unveri- 
fied pleading  of  a  defendant,  raising  an  issue  as  to  the 
legality  of  a  tax  and  the  constitutionality  of  the  law 
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imposing  the  -tax,  was  sufficient  to  confer  jurisdiction 
on  the  district  court  and  make  it  the  duty  of  the  justice 
to  suspend  all  further  proceedings  and  certify  the  plead- 
ing to  the  district  court.  This  ruling  appears  to  be 
sound,  and  we  must  therefore  regard  it  as  controlling. 

As  declared  by  the  court  in  King  v.  Kutner-Goldstein 
Co.,  135  Cal.  65,  67  Pac.  10,  in  regard  to  a  statute 
identical  in  almost  every  respect  to  section  5721 : 

"It  must  be  deemed  an  elementary  principle  that  the 
facts,  and  not  the  verified  answer,  constitute  the  final 
test  of  jurisdiction  upon  any  cause  of  action  inaugurated 
in  a  justice  court." 

1.  The  complaint  in  this  case  was,  not  verified,  and 
the  unverified  answer  therefore  raised  an  issue  as  to 
the  respondent's  title  to  the  land  within  the  meaning 
of  section  1  of  "An  act  to  prevent  trespass  upon  real 
estate  by  live  stock,"  etc.,  approved  February  18,  1893 
(Stats.  1893,  c.  31),  under  the  provisions  of  which  this 
action  is  prosecuted.  Clearly  then,  by  the  constitu- 
tional reservation  of  such  questions  for  trial  in  the 
district  court,  and  the  provisions  of  said  section  5721, 
the  justice  court  was,  by  the  pleadings,  deprived  of 
jurisdiction  in  the  premises;  and  its  certification  of 
the  cause  to  the  district  court  was,  in  our  judgment, 
warranted  by  said  section.  That  the  verification  of  a 
written  answer  is  not  absolutely  essential  to  the  author- 
ity of  the  justice  to  certify  the  cause,  when  the  fact 
that  the  title  to  real  estate  is  involved  appears  by  a 
proper  issue  made  by  the  pleadings,  is  fairly  deducible 
from  the  fact  that  the  section  provides  for  such  a 
transfer  in  a  proper  case  when  the  answer  is  oral.  It 
follows  from  the  views  we  have  expressed  that  the 
district  court  had  jurisdiction  to  try  the  cause. 

Appellants  insist  that  respondent's  title  to  the  lands 
involved  is  not  sufficient  in  law  to  enable  him  to  main- 
tain this  action.  Section  1,  defining  the  character  of 
title  contemplated  by  the  act  in  question,  provides  as 
follows : 

"It  shall  be  unlawful  for  any  person  or  persons  to 
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herd  or  graze  any  live  stock  upon  the  lands  of  another 
without  first  having  obtained  the  consent  of  the  owner 
or  owners  of  the  land  so  to  do ;  provided,  that  the  person 
claiming  to  be  the  owner  of  said  lands  has  the  legal  title 
thereto,  or  an  application  to  purchase  the  same,  with 
first  payment  made  thereon."    Rev.  Laws,  2335. 

The  record  discloses  that  on  the  trial  of  the  case 
respondent  prqved  that  the  Central  Pacific  Railway 
Company  was,  on  the  18th  day  of  October,  1918,  the  . 
owner  in  fee  simple  of  all  the  lands  described  in  the 
complaint,  and  on  that  date,  for  a  valuable  considera- 
tion, entered  into  a  lease  with  respondent,  by  virtue  of 
which  said  lands  were  leased  to  him  from  the  1st  day 
of  October,  1918,  to  September  30,  1919,  for  grazing 
purposes  only.  This  lease  was  in  force  and  effect  at  the 
time  of  the  trespass.  Respondent  asserted  no  title,  pos- 
session, or  right  of  possession  to  the  lands  except  under 
said  lease.  The  lower  court  in  effect  instructed  the 
jury  that  the  respondent  was  the  owner  of  the  lands 
described  in  the  complaint  and  entitled  to  recover  for 
any  damages  sustained.    This  instruction  is  as  follows : 

"You  are  instructed  that  the  laws  of  the  State  of 
Nevada  do  not  permit  a  person  to  herd  or  graze  his 
sheep  upon  the  land  of  another  without  his  consent, 
nor  permit  his  sheep  to  be  so  herded  or  grazed ;  and  if 
you  find  from  a  preponderance  of  the  evidence  in  this 
case  that,  at  the  time  of  the  alleged  trespass,  the  defen- 
dants, without  the  plaintiff's  consent,  did  herd  or  graze 
their  sheep,  or  permit  them  to  be  herded  or  grazed,  upon 
the  lands  described  in  the  complaint,  such  herding  or 
grazing  is  not  permitted  by  the  laws  of  this  state,  and 
your  verdict  should  be  for  the  plaintiff  in  such  sum, 
not  exceeding  $250,  as  you  may  find  from  a  prepon- 
derance of  the  evidence  he  has  been  actually  damaged  by 
such  herding  or  grazing,  and  in  this  connection  you 
are  instructed  that  a  person  may  act  by  his  employee 
or  agent  as  well  as  in  person." 

2,  3.  The  instruction  was  objected  to  by  appellants 
as  erroneous,  in  that  it  assumes  that  the  respondent. 
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as  lessee  of  the  lands,  had  the  legal  title  thereto  within 
the  meaning  of  said  section  1.  The  term  "legal  title" 
does  not  have  a  strict  legal  meaning.  A  party  may  have 
the  legal  title  to  property  although  he  is  not  the  abso- 
lute owner  in  fee.  In  a  broad  sense  it  signifies  title 
in  fee  as  well  as  any  inferior  estate  that  may  be 
carved  out  of  an  estate  in  fee.  Legal  title  in  a  general 
sense  signifies  the  right  of  possession  as  distinguished 
from  the  pedis  possessio  or  mere  actual  occupation. 
Carroll  v.  Rigney,  15  R.  I.  81,  23  Atl.  46 ;  Chapman  v. 
Dougherty,  87  Mo.  617,  56  Am.  Rep.  470.  "As  applied 
to  real  estate,  title  is  generally  defined  to  be  the  means 
whereby  the  owner  of  lands  has  the  just  possession  of 
his  property."  28  Am.  &  Eng.  Ency.  Law,  232.  The 
foregoing  definition  is  generally  accepted  as  an  accurate 
definition  of  the  term  in  its  unrestricted  signification. 
In  this  sense  it  is  broad  enough  to  and  does  include  a 
leasehold  estate.    Campfield  v.  Johnson,  21  N.  J.  Law,  83. 

4.  The  question  then  is  narrowed  down  to  a  deter- 
mination of  what  the  legislature  meant  by  the  use  of  the 
term  "legal  title" ;  that  is,  whether  meant  in  the  limited 
sense  as  the  means  whereby  one  holds  real  estate  as  an 
owner  in  fee,  or  in  a  broader  sense  as  evidence  also  of 
the  right  to  the  possession  and  enjoyment  of  some  lesser 
estate.  The  word  "owner,"  employed  in  said  section  1, 
does  not  necessarily  mean  owner  in  fee  simple,  and  may 
be  applied  to  any  defined  interest  in  real  estate  includ- 
ing a  leasehold  interest.  28  Am.  &  Eng.  Ency.  Law,  234, 
235;  State  v.  Wheeler,  23  Nev.  143,  44  Pac.  430.  So, 
if  the  legislature  intended  to  give  the  word  "owner" 
a  much  stricter  meaning  than  is  generally  accorded  to 
it  in  law,  it  is  unlikely  that  it  would  have  resorted  to  a 
term  also  general  in  its  signification. 

On  the  other  hand,  having  undertaken  to  define  the 
word  "owner,"  it  seems  reasonable  to  suppose  that,  if 
it  was  meant  to  be  taken  in  the  narrow  sense  of  owner 
in  fee,  such  term,  or  its  equivalent,  would  have  been 
employed  in  the  definition.  We  are  inclined  to  the  belief 
that  the  proviso  in  section  1,  defining  the  term  "owner," 
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was  not  intended  to  restrict  the  meaning  of  that  term, 
but  to  enlarge  it  so  as  to  include  such  person,  or  persons, 
as  may  have  applied  to  the  state  for  the  purchase  of 
lands  and  made  first  payment  on  the  application. 
Strength  is  given  to  this  conclusion  when  we  consider 
the  great  amount  of  land  throughout  the  state  held  in 
leasehold  for  grazing  and  agricultural  purposes  at  the 
time  the  statute  was  enacted,  and  that  it  is  difficult  to 
assign  a  reason  why  the  legislature  should  exclude  such 
lessees  from  the  extraordinary  remedy  afforded  by  the 
statute.  In  fact,  none  can  be  given,  and  if  appellants' 
contention  were  allowed  to  prevail  it  would  be  conceded 
that  the  legislature,  in  selecting  real  estate  held  in  fee 
or  under  state  contracts  for  the  purposes  of  the  act, 
made  a  mere  arbitrary  classification,  excluding  from  its 
purview  great  numbers  of  landholders  in  this  state 
equally  entitled  to  its  benefits.  And,  so  far  as  any  subse- 
quent legislation  is  concerned,  they  are  still  denied  any 
such  remedy.  It  may  be  granted  that  this  is  a  matter 
exclusively  within  the  province  of  the  legislature ;  but, 
in  the  absence  of  clear  expression  to  that  effect,  an 
intention  to  provide  a  remedy  so  inequitable  as  between 
landowners  of  this  state  ought  not  to  be  presumed.  As 
the  term  "legal  title"  is  not  technical  in  its  meaning,  it 
should,  especially  when  used  in  a  remedial  statute,  be 
construed  liberally  in  favor  of  the  parties  obviously 
entitled  to  its  protection. 

That  respondent's  interest  in  the  land  was  by  the 
terms  of  the  lease  limited  to  the  extent  of  grazing  it 
with  live  stock  does  not  alter  the  legal  status  of  the 
case.  He  was  nevertheless  entitled  to  the  right  of 
exclusive  possession  for  such  purposes,  and  was  the 
only  person  capable  of  sustaining  appreciable  damage 
by  the  herding  and  grazing  of  appellant's  live  stock  upon 
the  land.  We  conclude  that  respondent,  as  the  lessee  of 
the  Central  Pacific  Railway  Company,  had  the  legal 
right  to  the  land  described  in  the  lease  admitted  in 
evidence,  and  that  the  instruction  given  by  the  court  in 
this  regard  is  correct.    Consequently  the  court  did  not 
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err  in  refusing  the  instructions  offered  by  appellants, 
stating,  in  substance,  that  there  has  been  a  failure  of 
proof  as  to  respondent's  ownership  of  the  legal  title. 

Appellants  contend  that,  as  respondent's  title  to  the 
land  is  not  sufficient  in  law  to  enable  him  to  maintain  an 
action  under  the  particular  act  in  question,  the  court 
was  without  authority  to  enter  any  judgment  for  coun- 
sel fees.  Inasmuch  as  we  hold  the  title  sufficient,  and  as 
the  act  expressly  provides  that  the  live  stock  which  is 
unlawfully  herded  or  grazed  upon  the  lands  of  another 
shall  be  liable  for  all  damages  done,  together  with  costs 
of  suit  and  reasonable  counsel  fees,  there  was  no  error 
in  the  action  of  the  court  in  fixing  respondent's  counsel 
fees  at  the  sum  of  $250.  The  reasonableness  of  the 
amount  is  not  questioned. 

The  judgment  is  affirmed. 
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[No.  2352] 

JOHN  W.  O'BANION  and  A.  W.  GANDER,  Respon- 
DENTS,  V.  DANIEL  C.  SIMPSON,  Appellant. 

[191  Pac.  1083] 

1.  Jury — Legislature  Can  Regulate  Manner  of  Enforcing  Right 

TO  Jury  Trial. 

Under  Const,  art.  1,  sec.  3,  guaranteeing  right  of  trial  by 
jury,  but  providing  that  it  may  be  waived  by  the  parties  in 
the  manner  to  be  prescribed  by  law,  the  legislature  can  regu- 
late the  manner  in  which  the  constitutional  right  may  be 
secured  and  enforced. 

2.  Jury  —  Statute,    Making   Failure   to   Demand   Jury    Before 

Setting  for  Trial  a  Waiver,  Is  Reasonable. 

The  provision  of  Rev.  Laws,  5226,  that  right  to  jury  trial 
is  waived  by  failing  to  demand  it  before  the  cause  is  set  for 
trial  is  a  reasonable  regulation  of  the  right  to  trial  by  jury, 
and  is  therefore  valid  under  Const,  art.  1,  sec.  3. 

3.  Tenancy  in  Common — Convey'ance  by  Cotenant  and  Exclusive 

Possession  by  Grantee  Is  Ouster. 

Where  one  cotenant  executes  a  deed  purporting  to  convey 
entire  interest  in  the  property  described  by  metes  and  bounds, 
and  the  grantee  talies  exclusive  possession  of  the  property 
under  the  deed,  there  is  an  ouster  of  the  other  tenants,  which 
at  the  expiration  of  the  statutory  period  will  ripen  into  title 
to  the  entire  premises. 

4.  Adverse  Possession — Possession  by  Either  Party  After  the 

Controversy  Arose  Will  Be  Disregarded. 

In  a  suit  to  quiet  title  under  claim  by  adverse  possession, 
evidence  of  acts  of  possession  of  the  premises  by  either  party, 
after  the  controversy  regarding  the  ownership  thereof  arose, 
will  be  disregarded. 

5.  Tenancy    in    Common  —  Possession    by    Grantee    of    Entire 

Interest  from  Cotenant  Is  Not  Possession  of  Other  Coten- 

ANTS. 

There  is  no  presumption  that  a  grantee,  under  a  grant  from 
a  cotenant  purporting  to  convey  the  entire  interest,  held 
possession  as  a  cotenant,  but  such  possession,  if  exclusive  of 
the  other  tenants.  Is  presumed  to  be  coextensive  with  the  deed 
and  adverse  to  them. 

6.  Appeal   and   Error  —  Judgment    After   Trial   to    Court   Not 

Reversed  for  Evidence  Admitted  Conditionally. 

A  judgment  in  an  action  to  quiet  title  will  not  be  reversed 
for  the  admission  of  evidence  relating  to  the  possession  of 
another  tract  of  land  not  In  controversy,  but  used  In  con- 
nection with  the  tract  In  controversy,  where  the  court  stated 
he  had  admitted  such  evidence  merely  for  what  It  might  be 
worth  In  considering  the  ultimate  conclusions  of  the  case. 
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7.  Adverse  Possession — Possession  of  Gbazing  Land  Held  Not 

Constructive. 

Where  the  land  in  controversy  was  useful  only  for  grazing 
purposes,  and  was  part  of  an  inclosed  tract  owmed  by  several 
owners  who  grazed  their  cattle  indiscriminately  thereon,  pos- 
session by  a  grantee  of  the  tract  in  controversy  by  grazing  his 
cattle  on  such  tract  under  care  of  a  herder  to  confine  them  to 
that  tract  was  not  constructive  possession  merely,  but  was 
actual. 

8.  Adverse  Possession — Need  Not  Be  Possession  During  Period 

Preceding  Commencement  of  Action. 

To  sustain  a  title  by  five  years'  adverse  possession  under 
Rev.  Laws,  4953,  the  five-year  period  of  possession  need  not  be 
the  five  years  immediately  preceding  the  commencement  of  the 
action. 

9.  Adverse  Possession — Need  Not  Consist  of  Statutory  Element, 

Whfjie  They  Are  Not  Suited  to  Land. 

Though  Rev.  Laws,  4057,  makes  cultivation,  improvements, 
inclosure,  or  residence  upon  the  land  possession  thereof,  it  is 
not  necessary  for  a  claimant  to  land  under  claim  founded  on 
written  instrument  to  prove  any  of  those  elements  to  establish 
adverse  possession,  where  the  land  was  suitable  only  for  graz- 
ing land,  so  that  its  inclosure,  cultivation,  or  improvement 
would  not  be  profitable. 

10.  Adverse  Possession — Grazing  of  Cattle  Held  Not  to  Defeat 

Exclusive  Possession  by  Plaintiffs. 

Where  plaintiffs  claimed  the  land  under  a  deed,  and  were 
grazing  their  cattle  thereon  under  care  of  a  herder,  whose 
duty  it  was  to  prevent  the  cattle  from  straying  off  from  the 
land,  the  fact  that  plaintiflfs  did  not  prevent  the  grazing  of 
cattle  of  other  owners  upon  the  land  does  not  prevent  their 
possession  from  being  exclusive. 

11.  Adverse    Possession  —  Actual    Possession    Is    Constructive 

Notice  to  All  of  Claim  of  Title. 

The  actual  possession  of  land  and  the  exercise  of  the  usual 
acts  of  ownership  over  it  is  constructive  notice  to  all  the  world 
of  the  claim  of  title  under  which  the  possessor  holds. 

12.  Tenancy    in    Common  —  Permitting    Cattle    of    Grantee    of 

Former  Coowner  to  Graze  Held  Not  to  Interrupt  Adverse 
Possession. 

Where  the  grantees  of  entire  interest  in  grazing  lands  from 
a  tenant  in  common  had  taken  exclusive  possession  of  the 
land  under  their  deed,  the  fact  that  thereafter  they  did  not 
prevent  cattle  belonging  to  a  grantee  from  the  other  original 
cotenant  from  grazing  on  the  land  did  not  interrupt  the 
adverse  character  of  their  possession. 

13.  Appeal  and  Error — Trial  Court  Finally  Determines  Contro- 

verted Questions  of  Fact. 

The  determination  of  the  controverted  Questioas  of  fact 
raised  by  the  evidence  is  for  the  trial  court,  not  for  the  supreme 
court  on  appeal. 
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14.  Tenancy  in  Common  —  Offeb  of  Settlement  with  Adverse 
Claimant  Held  Attempt  to  Buy  Peace,  Not  Recognition  of 
Title. 

An  ofifer  of  settlement,  made  by  grantees  from  one  cotenant 
who  had  exclusive  possession  of  the  land  for  more  than  five 
years  to  a  grantee  of  the  other  cotenant  after  the  land  had 
been  in  litigation  for  some  time,  was  an  offer  to  buy  peace,  and 
not  a  recognition  of  the  title  of  the  other  party. 

Coleman,  C.  J.,  dissenting. 

Appeal  from  the  Eighth  Judicial  District  Court,  Lyon 
County ;  T.  C.  Hart,  Judge. 

Action  to  quiet  title  by  John  W.  O'Banion  and  another 
against  Daniel  C.  Simpson.  Judgment  for  plaintiffs, 
and  defendant  appeals  from  the  judgment  and  from  the 
order  denying  his  motion  for  a  new  trial.  Affirmed. 
Petition  for  rehearing  denied  (Coleman,  C.  J.,  dis- 
senting. ) 

Mdck  &  Green,  for  Appellant : 

The  court  erred  in  denying  appellant's  demand  for 
a  jury  trial,  and  in  holding  that  the  right  to  a  jury  trial 
had  been  waived.  "The  right  of  trial  by  jury  shall  be 
secured  to  all  and  remain  inviolate  forever;  but  a  jury 
trial  may  be  waived  by  the  parties  in  all  civil  cases  in 
the  manner  to  be  prescribed  by  law."  Const.  Nev., 
art.  1,  sec.  3.  "Every  reasonable  presumption  should 
be  made  against  the  waiver  of  the  right  of  trial  by  jury." 
U.  S.  V.  Rathbone,  Fed.  Cas.  No.  16121,  2  Paine,  578; 
St.  Paul  &  S.  C.  R.  Co.  V.  Gardner,  19  Minn.  132 ;  Brad- 
ley &  Currier  Co.  v.  Herter,  30  N.  Y.  Siipp.  270.  "The 
right  to  a  trial  by  jury  cannot  be  waived  by  implication." 
Biggs  V.  Lloyd,  70  Cal.  447 ;  Smith  v.  Polack,  2  Cal.  92 ; 
Hinchly  v.  Machine,  15  N.  J.  Law,  476. 

It  was  error  to  admit  evidence  tending  to  establish 
record  title  in  the  plaintiffs  to  an  eighty-acre  tract  not 
directly  involved  in  the  action,  the  purpose  of  the  evi- 
dence being  to  establish  a  constructive  adverse  posses- 
sion of  two  hundred  nonad joining  acres.  The  rule  under 
which  a*  claimant,  holding  two  parcels  of  land  under 
color  of  title  derived  from  the  same  deed,  may  occupy 
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one  of  them  and  be  deemed  in  constructive  adverse 
possession  of  the  other  at  the  same  time,  does  not  apply 
where  the  two  parcels  are  not  contiguous.  1  Cyc.  1129; 
Georgia  P.  I.  &  M.  Co.  v.  Holton,  94  Ga.  55;  Goff  v. 
Lowe,  32  Ky.  L.  Rep.  1098 ;  Moses  v.  Gatliff ,  12  S.  W. 
139;  Gulf  R.  Co.  v.  Fishing  Club,  57  South.. 322;  Dur- 
ham C.  &  C.  Co.  V.  Wingfield,  142  Ga.  725 ;  Sandmeyer 
y.  Dolijsi,  203  S.  W.  113;  Roper  Lumber  Co.  v.  Rich- 
mond C.  Works,  168  N.  C.  344;  2  C.  J.  240. 

The  plaintiffs  failed  to  establish  record  title  to  the 
undivided  one-half  interest  in  the  two  hundred  acres  in 
controversy ;  to  establish  their  claim  of  title  by  adverse 
possession  under  any  of  the  statutory  grounds.  The 
record  shows  a  tenancy  in  common,  a  relation  that  still 
exists  between  the  parties  to  this  action.  38  Cyc.  6,  21. 
Entry  and  possession  to  prove  prescriptive  title  must  be 
held  to  have  been  for  the  benefit  of  all  of  the  cotenants. 
Any  doubt  must  be  resolved  in  favor  of  the  appellant. 
1  Cyc.  981,  1000.  The  elements  necessary  to  constitute 
adverse  possession  are  defined  by  the  statute.  Rev. 
Laws,  4957. 

"The  burden  is  on  the  plaintiff  to  establish  that  he 
himself  has  a  perfect  legal  or  equitable  title,  without 
reference  to  and  regardless  of  whether  defendant's  title 
be  valid  or  invalid."  32  Cyc.  1369;  Heney  v.  Pesoli, 
109  Cal.  53 ;  Schroder  v.  Aden  G.  M.  Co.,  144  Cal.  628 ; 
Brown  v.  City,  125  Pac.  785;  House  v.  Ponce,  13  Cal. 
App.  279. 

"Before  a  tenant  in  common  can  rely  on  an  ouster  of 
his  cotenants,  he  must  claim  the  entire  title  to  the  land 
in  himself,  and  must  hold  the  exclusive  and  adverse 
possession  against  every  other  person,  thus  repudiating 
the  relation  of  cotenancy."    38  Cyc.  25. 

There  is  a  break  of  more  than  five  years  in  the 
continuity  of  respondents'  possession.  "Any  break  or 
interruption  of  the  continuity  of  the  possession  will  be 
fatal  to  the  claim  of  the  party  setting  up  title  by  adverse 
possession."    1  Cyc.  1000. 

The  offer  to  purchase  appellant's  interest  in  the  land 
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in  controversy  was  a  recognition  of  his  title.  "There 
was  evidence  given  on  the  trial  tending  to  show  an  offer 
on  the  part  of  defendant  to  purchase  the  property  from 
the  plaintiff  within  the  period  of  five  years  next  pre- 
ceding the  commencement  of  the  action.  Such  an  offer, 
if  made,  was  a  clear  recognition  of  plaintiff's  title,  and 
a  perfect  answer  to  the  defendant's  claim  of  adverse 
possession.    C.  P.  R.  R.  Co.  v.  Mead,  63  Cal.  112. 

Piatt  &  Sanford,  for  Respondents : 

The  evidence  established  actual  occupancy  and  posses- 
sion of  the  lands  in  controversy  by  the  plaintiffs  and 
their  predecessors  in  interest.  Where  claimants  to  title 
hold  possession  to  a  portion  of  the  lands  through  a  deed 
of  conveyance,  adverse  possession  established  to  a  por- 
tion of  said  lands  constructively  establishes  adverse 
possession  to  the  remaining  portion.  Rev.  Laws,  4956 ; 
Owsley  V.  Matson,  104  Pac.  983;  Weber  v.  Clarke,  74 
Cal.  16 ;  Christie  v.  S.  V.  W.  W.,  97  Cal.  26 ;  Hicks  v. 
Coleman,  25  Cal.  135;  Davis  v.  Perley,  30  Cal.  839; 
Walsh  V.  Hill,  38  Cal.  487;  1  Cyc.  1125;  EUicott  v. 
Pearl,  10  Pet.  412 ;  Gunn  v.  Bates,  6  Cal.  272 ;  Rose  v. 
Davis,  11  CsA.  133;  Baldwin  v.  Simpson,  12  Cal.  560; 
Kyle  V.  Tubbs,  23  Cal.  431 ;  1  C.  J.  235. 

It  is  idle  to  contend  that  a  claim  of  adverse  possession 
does  not  commence  until  active  cultivation  of  the  soil 
begins.  Adverse  possession  must  consistently  begin  in 
a  case  involving  title  to  agricultural  lands  when  an  open 
and  notorious  hostile  claim  of  adverse  possession  is 
asserted  by  the  placing  of  houses  or  buildings  upon  the 
land,  by  surveying  for  the  construction  of  ditches,  by 
pasturing,  or  by  the  actual  construction  of  the  ditches. 
"Improvements  alone  are  sufficient  if  they  are  in  the 
manner  and  to  the  extent  usual  in  the  case  of  similar 
property."  Gray  v.  Walker,  157  Cal.  361.  "If  so 
improved,  it  is  not  necessary  that  it  should  be  either 
cultivated  or  inclosed."  Daniels  v.  Gualala  M.  Co.,  77 
Cal.  300.  "The  possession  of  land  may  be  shown 
*    *    *   in  any  way  that  clearly  indicates  an  exclusive 
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appropriation  by  the  person  claiming  to  hold  the  land." 
City  V.  Brown,  63  Or.  418 ;  Andrus  v.  Smith,  133  Cal. 
78;  2  C.  J.  54,  55,  56. 

By  the  Court,  Sanders,  J. : 

This  appeal  is  taken  from  a  judgment  in  favor  of  the 
plaintiffs  and  against  the  defendant,  and  also  from  an 
order  denying  the  defendant's  motion  for  a  new  trial. 

Counsel  for  appellant  insist  that  the  trial  court  erred 
in  denying  appellant's  demand  for  a  jury  trial  and  in 
holding  that  the  appellant,  by  his  failure  to  demand  a 
jury  at  or  before  the  time  the  case  was  set  for  trial, 
waived  his  right  to  demand  a  jury.  The  exceptions  to 
this  ruling  are :  First,  that  the  defendant  was  deprived 
of  his  inviolate  constitutional  right  to  a  j  ury  trial ;  sec- 
ond, that  the  defendant  was  not  represented  in  court 
when  the  cause  was  set  for  trial,  and  had  no  knowledge 
or  information  that  the  cause  would  be  set  on  the  date 
it  was  set  for  trial ;  third,  that  when  a  party  demands 
a  jury  before  the  trial  takes  place  and  the  case  is  a 
proper  one  for  a  jury,  the  court  is  without  power  or 
authority  to  deny  the  demand. 

1.  Section  3,  article  1,  of  the  constitution  of  this  state 
provides,  inter  alia: 

"The  right  of  trial  by  jury  shall  be  secured  to  all 
and  remain  inviolate  forever;  but  a  jury  trial  may  be 
waived  by  the  parties  in  all  civil  cases  in  the  manner  to 
be  prescribed  by  law." 

The  language  that  a  "jury  trial  may  be  waived  by 
the  parties  in  all  civil  cases  in  the  manner  to  be  pre- 
scribed by  law"  leaves  the  exercise  of  the  right  to  a 
trial  by  jury  to  be  regulated  by  legislation.  Without 
some  legislative  regulation  of  it  or  provision  for  it,  the 
right  cannot  be  enjoyed  at  all.  The  constitution  merely 
guarantees  the  right,  and  leaves  to  the  legislature  the 
duty  of  providing  the  means  and  methods  by  which  the 
right  is  to  be  enforced.  Copp  v.  Henniker,  55  N.  H. 
179,  20  Am.  Rep.  194,  16  Standard  Ency.  Pr.  862. 

The  legislature  of  this  state,  in  prescribing  a  general 
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system  of  practice  for  the  trial  of  civil  cases,  has 
provided  by  section  284  of  the  Civil  Practice  Act  (Rev. 
Laws,  5226),  that: 

"Trial  by  jury  may  be  waived  by  the  several  parties 
to  an  issue  of  fact  in  actions  arising  on  contract,  or  for 
the  recovery  of  specific  real  or  personal  property,  with 
or  without  damages,  and  with  the  assent  of  the  court,  in 
other  actions,  in  the  manner  following : 

"1.  By  failing  to  demand  the  same  at  or  before  the 
time  the  cause  is  set  for  trial  or  to  appear  at  the  trial. 

"2.  By  written  consent,  in  person  or  by  attorney,  filed 
with  the  clerk. 

"3.  By  oral  consent  in  open  court,  entered  in  the 
minutes." 

It  is  conceded  that  the  cause  was  set  for  trial  upon 
the  application  of  plaintiff's  counsel  without  notice  to 
defendant  or  his  counsel;  that  the  defendant  did  not 
demand  a  jury  at  or  before  the  time  the  cause  was  set 
for  trial,  but  made  a  formal  demand  for  a  jury  at  the 
time  the  cause  was  called  for  trial ;  and  it  appears  from 
a  colloquy  which  took  place  between  court  and  counsel 
that  the  presiding  judge  was  not  informed  that  the 
defendant  desired  a  jury  until  two  days  before  the 
cause  was  called  for  trial,  which  had  been  set  thirty 
days  prior  thereto. 

2.  The  question  for  determination  is  whether  the 
legislature  has  the  power  to  say  that  the  failure  to 
demand  a  jury  at  or  before  the  time  the  cause  is  set  for 
trial  constitutes  a  waiver  of  the  right.  Though  the 
right  to  trial  by  jury  is  declared  by  the  constitution  to 
be  inviolate,  still  it  is  a  privilege  that  may  be  waived, 
and  it  is  therefore  competent  for  the  legislature  to 
provide  the  mode  in  which  it  may  be  done,  as  it  may 
regulate  the  exercise  of  any  other  right.  Springfield 
By.  Co.  V.  Western  Ry.  Const.  Co.,  49  Ohio  St.  681,  32 
N.  E.  961.  We  are  of  the  opinion  that  subdivision  1  of 
the  statute  just  quoted  is  a  reasonable  regulation,  and 
not  a  penalty;    that  it  neither  impairs  nor  limits  the 
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constitutional  right  to  a  trial  by  jury  in  a  proper  case. 
It  requires  a  party  to  use  reasonable  diligence  in  the 
exercise  of  his  right  to  have  a  jury  trial.  It  is  not 
designed  for  the  convenience  of  the  parties  or  for  the 
advantage  of  either,  but  was  incorporated  into  the  law 
to  lessen  the  expense  and  facilitate  the  business  of 
courts,  and  to  enable  the  court  to  have  a  jury  in  atten- 
dance when  a  case  comes  on  for  trial.  It  is  not  neces- 
sary for  us  to  determine  whether  the  provision  is 
mandatory  or  not.  The  hardships  suggested,  that  the 
leading  counsel  for  appellant  was  unavoidably  absent 
from  attendance  on  court  at  the  date  the  case  was  set, 
and  that  he  had  no  knowledge  that  it  would  be  set,  or 
had  been  set,  on  the  particular  date,  is  without  weight. 
Any  general  law  that  regulates  rights  operates  with 
severity  in  particular  cases.  The  leading  counsel  for 
the  defendant  is  an  experienced  and  able  practitioner  in 
the  jurisdiction  where  the  case  was  tried.  He  undoubt- 
edly knew  that  the  case  had  been  at  issue  since  1916. 
Although  he  may  have  been  unavoidably  prevented  from 
being  in  attendance  upon  the  court  at  the  date  of  setting, 
he  certainly  had  ample  time  before  the  cause  was  set  to 
demand  a  jury.  And  it  is  fair  to  assume  that  the  legis- 
lature intended  to  meet  just  such  situation  as  is  here 
presented  by  allowing  the  party  to  make  his  election  at 
any  time  before  the  cause  is  set  for  trial.  Being  of  the 
opinion  that  the  provision  in  question  is  "clearly  a 
reasonable  regulation,  with  a  view  to  the  public  interest, 
of  the  right  of  trial  by  jury,  not  a  violation  of  any  right 
and  within  the  competency  of  the  legislature,"  we 
conclude  that  the  court  did  not  err  in  refusing  the 
defendant's  demand  for  a  jury. 

This  is  an  action  to  quiet  title  to  200  acres  of  land 
situated  in  Smith  Valley,  Lyon  County.  The  contro- 
versy first  arose  over  the  ownership  of  the  property  in 
1907,  when  A.  W.  Gander  brought  an  action  in  the 
district  court  of  said  county  against  John  W.  O'Banion, 
Jacob  E.  Cohn,  and  Daniel  C.  Simpson,  which  resulted. 
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in  1914,  in  said  Gander  being  adjudged,  by  this  court,  to 
be  the  owner,  by  adverse  possession,  of  80  acres  of  the 
280  acres  of  land  involved  in  that  controversy,  and  in 
remanding  the  cause  with  direction  to  the  lower  court 
that  the  action  as  to  the  "other  land"  (meaning  the  200 
acres  here  involved)  be  dismissed  or  a  new  trial  granted. 
Gander  v.  Simpson,  37  Nev.  1,  134  Pac.  514.  The  cause 
was  dismissed  on  motion  of  Gander.  The  present  action 
was  therefore  commenced  in  1914  by  said  A.  W.  Gander 
and  John  W.  O'Banion,  as  plaintiffs,  against  Daniel  C. 
Simpson,  defendant,  to  quiet  title  to  the  land,  described 
in  their  complaint  as  being  the  southeast  quarter  of  sec- 
tion 36,  township  11  north,  range  23  east,  also  lot  1  of 
section  1,  township  10  north,  range  23  east,  all  M.  D. 
B.  &  M.,  together  with  the  water,  water  rights,  and 
privileges  thereunto  belonging. 

The  appellant,  Daniel  C.  Simpson,  as  adverse  claimant 
to  an  equal  undivided  one-half  interest  in  the  land 
described  in  the  complaint,  appeals  to  this  court  from 
a  judgment  adjudging  and  decreeing  plaintiffs  to  be  the 
owners  of  the  entire  property,  and  perpetually  enjoin- 
ing defendant  from  asserting  or  claiming  an  interest 
therein,  and  from  an  order  denying  and  overruling  his 
motion  for  a  new  trial. 

The  history  of  the  land  is  that  "the  Occidental  Colony 
Company,  a  corporation,  was  the  owner  in  fee  of  5,300 
acres  of  land  situate  in  the  counties  of  Douglas  and 
Lyon,  derived  through  mesne  conveyances  from  the 
original  patentees  of  the  United  States  and  the  State 
of  Nevada.  In  the  year  1890  said  corporation  conveyed 
the  entire  acreage,  described  according  to  its  legal  sub- 
divisions, it  being  surveyed  land,  to  Joseph  Neudelman 
and  Ephraim  Friedman. 

The  plaintiffs  at  the  trial  deraigned  title  from  Joseph 
Neudelman,  and  founded  their  claim  of  ownership  upon 
a  deed  of  Joseph  Neudelman  and  Fannie  Neudelman,  his 
wife,  to  John  W.  O'Banion  and  Zadoc  Pierce,  bearing 
date  of  the  12th  day  of  November,  1901,  purporting  to 
convey,  with  ample  covenants  of  seizin  and  warranty 
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against  the  claim  of  all  persons,  a  specific  portion  of 
the  5,300  acres  as  conveyed  by  said  corporation,  con- 
sisting of  280  acres,  described  by  metes  and  bounds, 
excepting,  of  course,  the  80  acres  thereof  adjudged  to 
Gander  in  the  prior  litigation. 

The  defendant  at  the  trial  deraigned  title  through 
mesne  conveyances  from  Ephraim  Friedman,  and 
founded  his  claim  of  ownership  to  an  undivided  half  of 
the  property  in  dispute  upon  a  deed  of  Jacob  E.  Cohn 
to  Daniel  C.  Simpson,  bearing  date  of  September  3, 1906, 
purporting  to  convey  an  equal  undivided  one-half  of  the 
5,300  acres  of  land  conveyed  by  the  Occidental  Colony 
Company  to  Joseph  Neudelman  and  Ephraim  Friedman. 

3.  Under  the  statute  law  concerning  conveyances  in 
this  state,  the  deed  of  the  Occidental  Colony  Company, 
a  corporation,  to  Joseph  Neudelman  and  Ephraim 
Friedman  created  in  the  grantees  a  tenancy  in  common. 
Rev.  Laws,  1055. 

The  law  is  well  settled  here,  and  elsewhere,  that  a 
conveyance  to  a  stranger  of  the  title,  by  one  cotenant, 
by  an  instrument  purporting  to  pass  the  entire  title 
in  severalty,  or  a  specific  part  thereof,  by  metes  and 
bounds,  followed  by  an  entry  into  the  actual,  open,  and 
exclusive  possession  by  such  stranger  under  a  claim 
of  ownership  in  severalty  is  deemed  to  amount  to  an 
ouster  of  the  other  cotenant,  which  if  continued  for  the 
statutory  period  (five  years)  will  ripen  into  good  title 
by  adverse  possession.  Abernathie  v.  Con.  Va.  M.  Co., 
16  Nev.  260 ;  7  R.  C.  L.  sec.  48,  p.  84 ;  1  Cyc.  1078 ;  38 
Cyc.  34;  Ann.  Cas.  1915c  (note)  p.  1231. 

All  the  authorities  point  to  the  conclusion  that  a 
conveyance  of  one  cotenant,  purporting  to  convey  the 
entire  property,  coupled  with  possession  by  the  grantee 
and  notice  to  the  cotenant,  actual  or  presumed,  or  open, 
hostile,  exclusive,  and  notorious  acts  of  ownership,  con- 
stitutes adverse  possession  which  may  ripen  into  a  valid 
title  by  prescription.    38  Cyc.  34. 

The  complaint  in  this  case  is  a  short-form  complaint 
as  in  an  ordinary  action  to  quiet  title.     Much  to  be 
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regretted,  the  only  finding  in  the  record  is  a  general 
one,  in  the  language  of  the  complaint.  In  the  absence 
of  any  finding  to  the  contrary,  we,  from  the  facts 
developed  at  the  trial,  are  warranted  in  the  conclusion 
that  the  principles  of  law  above  stated  govern  and 
control  this  case,  and  it  will  be  considered  in  the  light 
of  the  law  applicable  to  the  subject. 

The  facts  developed  at  the  trial  are  in  substance  as 
follows : 

The  land  in  controversy  was  located  within  a  boundary 
of  approximately  2,000  acres  of  fenced  land  in  private 
ownership.  Just  what  proportion  of  the  acreage  of  the 
original  common  estate  of  5,300  acres  is  located  within 
the  inclosure,  other  than  the  land  in  controversy,  does 
not  clearly  appear.  The  land  within  the  large  enclosure 
was  grazing  land.  It  was,  by  reason  of  its  particular 
locality  and  quality,  unfit  for  cultivation  or  improve- 
ment, except  in  few  instances.  It  appears  that  by  usage, 
apparently  permissive  in  its  origin,  all  owners  of  land 
within  the  inclosure,  who  so  desired,  were  allowed  to 
graze  the  lands  in  common  during  the  grazing  season 
of  the  year.  During  the  remainder  of  the  year,  with  but 
few  exceptions,  the  lands  were  entirely  unoccupied.  It 
is  fair  to  conclude  from  the  testimony  of  the  witnesses 
that,  because  of  the  shortness  of  the  grazing  season  and 
locality  and  quality  of  the  lands,  it  was  not  practicable 
for  one  owner  to  fence  against  another,  and  their  live 
stock  was  allowed  to  roam  and  graze  at  large  the  entire 
area,  unrestrained  and  unconfined,  without  reference  to 
ownership  or  title.  The  boundaries  of  the  holdings 
within  the  inclosure  were  not  marked  or  defined  in  any 
manner  upon  the  ground.  In  1901  the  lands  were  not 
in  the  open  adverse  possession  of  any  person.  The  evi- 
dence tends  to  show  that  John  W.  O'Banion  and  Zadoc 
Pierce,  well  knowing  the  situation,  quality,  and  condition 
of  the  land  and  the  possible  use  of  it  by  others  for 
grazing  purposes  during  the  grazing  season,  purchased, 
for  value,  in  1901,  a  small  segment  of  the  common  estate 
(280  acres)  from  Joseph   Neudelman,  for  a  purpose 
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different  from  that  for  which  the  lands  within  the 
inclosure  were  occupied  and  used.  They,  as  evidenced 
by  their  subsequent  acts  and  conduct,  visioned  the  possi- 
ble reclamation  of  the  particular  land.  It  is  fair  to 
assume,  from  the  small  acreage  and  use  made  of  the 
land,  it  was  not  purchased  with  intent  to  be  used  for 
general  grazing  purposes  in  common  with  owners  of 
lands  within  the  inclosure.  The  evidence  is  undisputed 
that  when  they  entered  into  possession  under  their  con- 
veyance in  1901,  they  immediately  inclosed  80  acres  of 
their  holding,  then  susceptible  of  immediate  cultivation 
and  improvement.  The  remainder  (200  acres)  was 
not  inclosed.  It  was  not  susceptible  of  cultivation  or 
improvement  at  that  time.  It  was  situated  approxi- 
mately a  mile  away  from  the  80  acres.  It  was  adaptable 
at  that  time  only  for  grazing  purposes  during  the  graz- 
ing season  of  the  year.  O'Banion  and  Pierce  upon  entry 
established  a  dairy  business  and  erected  a  dwelling  upon 
the  80  acres,  which  was  occupied  by  O'Banion. 

4.  Long  after  the  controversy  as  to  the  ownership 
arose  over  the  identical  land  here  involved  between 
A.  W.  Gander  and  Daniel  C.  Simpson  in  1907,  the  plain- 
tiff Gander  constructed  a  ditch,  at  least  nine  miles  in 
length,  to  convey  water  upon  the  premises,  and  in  the 
year  1912  began  its  cultivation.  We  disregard  this  or 
any  other  evidence  of  either  party  relating  to  possession 
of  the  particular  land  after  the  controversy  over  the 
ownership  arose.  Possession  after  that  date  could  not 
be  adverse.  Turner  v.  Bush  (Cal.  App.)  185  Pac.  190. 
Adverse  possession  dated  from  1901. 

From  1901  to  1907  O'Banion  continued  to  reside  upon 
and  operate  the  dairy  on  the  80  acres,  and  used  and 
occupied  the  uninclosed  portion,  now  in  dispute,  openly 
and  notoriously,  as  pasturage  for  at  least  200  head  of 
dairy  animals,  employed  in  his  dairy  business,  during 
the  grazing  season  of  each  year.  It  is  conceded  that 
during  the  rest  of  each  year,  from  1901  to  1907,  the 
particular  land  was  entirely  unoccupied.  The  evidence 
tends  to  show  that,  while  pasturing,  the  dairy  animals 
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were  at  all  times  kept  in  charge  of  a  herder,  whose  duty 
it  was  to  confine  them,  while  pasturing,  to  and  upon  the 
land  in  controversy.  A  small  house  was  erected  upon. 
^  the    premises    for    the    herder's    accommodation.      It 

appears  that  Zadoc  Pierce  sold  his  interest  in  the  entire 

property  to  A.  W.  Gander  in  1903.   The  latter  mortgaged 

;  back  to  Pierce  the  land  to  secure  the  purchase  price, 

which  has  not  been  satisfied.  Some  confusion  exists  as 
to  the  exact  relation  between  plaintiffs  as  to  how  the 
land  is  held  between  them.  Counsel  complain  that  the 
court  refused  to  permit  on  cross-examination  a  full 
disclosure  of  that  relation.  The  court  evidently  regarded 
the  matter  as  immaterial ;  and,  as  no  prej  udicial  effect 
of  the  ruling  is  pointed  out,  we  pass  the  contention 
without  comment. 

Plaintiffs  subjected  the  land  to  their  will  and  dominion 
by  dealing  with  the  property  as  their  individual  estate, 
paid  the  taxes  thereon,  and  protected  their  possession 
of  the  uninclosed  land  as  far  as  possible  for  them  to 
do  in  its  then  condition,  but  did  not  prevent  the  defen- 
dant's grantor,  or  the  defendant's  or  others'  live  stock 
from  roaming  and  grazing  thereon  while  being  pastured 
by  them  in  the  manner  stated. 

The  evidence  in  rebuttal  is  that  Jacob  E.  Cohn, 
defendant's  grantor,  and  others  not  disclosed,  owning 
lands  within  the  large  inclosure,  grazed  the  particular 
land,  in  connection  with  other  lands  owned  by  4;hem, 
during  the  grazing  season  of  each  year.  It  is  admitted 
that  the  lands  within  the  inclosure  were  so  used  with- 
out protest  or  interference  during  the  grazing  season 
of  each  year  from  1902  to  1907,  and  that  during  the 
rest  of  each  year  the  lands  were  entirely  unoccupied. 

The  evidence  tends  to  show  that  O'Banion  offered 
Simpson,  in  1914,  $1,000  for  his  alleged  claim  or  interest 
in  the  property,  which  was  refused.  It  appears  that 
when  plaintiffs  entered  in  1901  the  land  was  not  in  the 
open  adverse  possession  of  any  person  or  persons.  It 
is  not  denied  that  Jacob  E.  Cohn,  defendant's  grantor, 
had  actual  knowledge  that  Joseph  Neudelman,  prior  to 
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his  conveyance  to  O'Banion  of  the  particular  land,  had 
dealt  with  the  entire  common  estate  as  his  individual 
estate,  and  the  evidence  tends  to  show  that  he  knew 
that  O'Banion  and  Pierce  occupied  the  land  in  dispute 
as  their  individual  estate.  The  instruments  constituting 
plaintiffs'  chain  of  title  were  duly  recorded.  Daniel  C. 
Simpson  resided  in  the  vicinity  of  the  land  for  a  period 
of  more  than  thirty  years.  He  was  a  brother-in-law  of 
his  grantor,  and  his  own  testimony  tends  to  show  that 
he  was  familiar  with  plaintiffs'  acts  of  ownership  and 
the  common  usage  of  the  lands  within  the  large  inclosure 
for  grazing  purposes  during  the  grazing  season. 

From  the  foregoing  statement  of  facts  counsel  for 
appellant  draw  several  assignments  of  error: 

5.  First — ^That  owing  to  the  relation  existing  between 
cotenants,  that  the  possession  of  each  is  the  possession 
of  all,  respondents,  as  grantees  under  their  conveyance, 
knew,  or  should  have  known,  the  true  state  of  the  title ; 
that  appellant,  claiming  under  a  grant  from  a  cotenant, 
had  the  right  to  assume  that  respondent's  possession 
under  their  conveyance  was  in  accordance  with  his  title, 
and  not  coextensive  with  the  pretensions  of  their  deed. 
Mr.  Freeman,  in  his  work  on  Cotenancy,  at  section 
225,  commenting  upon  the  authorities  supporting  this 
position,  states: 

"That  this  argument,  to  whatever  cause  attributable, 
could  not  have  resulted  from  an  examination  of  the 
reported  adjudications  on  the  subject." 

We  do  not  evince  surprise  that  learned  counsel  for 
appellant  have  failed  to  cite  any  authorities  in  support 
of  the  proposition.  We,  therefore,  pass  the  assignment 
without  further  notice. 

6.  Second — ^The  court  erred  in  permitting  evidence 
of  the  occupancy,  cultivation,  and  improvement  of  the 
inclosed  noncontiguous  80  acres,  adjudged  to  Gander 
in  the  prior  litigation,  and  not  involved  herein,  as  tend- 
ing to  establish  constructive  possession  of  the  uninclosed 
tracts  or  parcels,  though  included  in  the  same  convey- 
ance.   We  do  not  understand  the  evidence  to  have  been 
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admitted  or  considered  by  the  trial  court  for  any  such 
purpose.  In  ruling  upon  this  line  of  testimony  the  court 
in  each  instance  safeguarded  itself  with  the  statement 
that  the  evidence  would  be  admitted  for  whatever  it 
might  be  worth  when  it  came  to  consider  its  ultimate 
conclusion  upon  the  whole  case. 

7.  As  far  as  respondents'  possession  is  concerned,  it 
is  not  necessary  to  invoke  or  discuss  the  rule  of  con- 
structive possession.  Constructive  possession  was  not 
an  issue  in  the  case.  We  are  of  the  opinion  that  from 
the  facts  developed  at  the  trial  the  trial  court  may  have 
properly  considered  the  special  use  made  of  the  land  for 
pasturage  by  respondents  in  connection  with  the  inclosed 
portion  upon  which  they  conducted  a  dairy  business  as 
tending  to  show  that  claimants,  relying  upon  a  title 
derived  from  such  a  source,  actually  claimed  posses- 
sion in  themselves  and  exercised  acts  of  ownership 
and  dominion  over  the  land  as  to  inform  the  cotenant 
and  those  claiming  under  him  of  the  claim  of  title 
under  which  they  held,  and  of  the  nature  and  purpose 
of  the  possession  to  which  the  land  was  subjected. 
Foulke  V.  Bond,  41  N.  J.  Law,  545. 

8.  Third  —  The  respondents  failed  to  establish  a 
prescriptive  title,  in  that  the  evidence  of  adverse  posses- 
sion, as  pointed  out  by  the  statute,  is  not  shown  to  exist. 
Rev.  Laws,  4957.  And,  also,  it  is  not  shown  that 
respondents  possessed  the  land  within  five  years  next 
preceding  the  commencement  of  the  action.  Rev.  Laws, 
4953.  We  are  of  the  opinion  that  the  five  years  of 
possession  required  by  .the  statute  (Rev.  Laws,  4953) 
before  an  action  for  the  recovery  of  real  property  or  its 
possession  can  be  maintained,  does  not  mean  the  five 
years  next  preceding  the  commencement  of  the  action. 
A  party  who  had  been  in  continued,  exclusive,  adverse 
possession  of  the  land  for  five  years  is  entitled  to  the 
benefit  of  the  statute  of  limitations,  although  the  five 
years  are  not  "next  preceding"  the  commencement  of 
the  action.  Cannon  v.  Stockmon,  36  Cal.  541,  95  Am. 
Dec.  205. 
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9.  Neither  does  the  exhaustive  argument  of  counsel 
convince  us  that,  for  the  purpose  of  constituting  adverse 
possession,  where  persons  (as  here)  claim  title  to  land, 
founded  upon  a  written  instrument,  it  is  incumbent  upon 
such  persons  to  adduce  proof  to  show  that  the  land  had 
been  cultivated,  improved,  or  protected  by  a  substantial 
inclosure.    Rev.  Laws,  4957. 

Since  the  early  cases  of  EUicott  v.  Pearl,  10  Pet.  442, 
9  L.  Ed.  475,  and  Ewing  v.  Burnet,  11  Pet.  41,  9  L.  Ed. 
624,  it  has  been  uniformly  held  that,  in  the  absence  of 
statute,  neither  residence,  cultivation,  improvement,  nor 
inclosure  of  land  is  necessary  to  support  actual  posses- 
sion, where  neither  the  situation  of  the  land  nor  the 
use  to  which  it  is  adapted  or  applied  admits  of  or 
requires  such  evidence  of  ownership.  The  cultivation, 
improvement,  inclosure,  and  the  pasturage  of  land  not 
inclosed  is,  by  the  distinct  affirmation  of  the  statute, 
evidence  of  adverse  possession,  but  the  statute  does  not 
exclude  evidence  of  possession  manifested  in  some  other 
appropriate  manner.  What  the  consequence  would  be 
of  a  failure  of  persons  claiming  title,  not  founded  upon 
a  written  instrument,  to  inclose,  cultivate,  or  improve 
the  land,  we  are  not  called  upon  to  inquire.  Rev. 
Laws,  4959. 

The  argument  that  the  respondents'  occupancy  and 
possession  of  the  property  is  not  shown  to  be  hostile 
to  appellant's  title  is  clearly  against  the  weight  of 
the  evidence.  Entry  by  a  grantee  holding  under  a 
deed  of  conveyance  for  the  entire  estate,  or  a  specific 
portion  thereof,  by  metes  and  bounds,  containing  cove- 
nants of  seizin  and  warranty,  made  by  one  of  the 
cotenants  and  duly  placed  on  record,  has  all  the  con- 
stituent elements  of  a  disseizin  at  common  law.  Co. 
Litt.  b.  n.  1. 

Such  a  conveyance  as  that  here  in  question  determines 
the  quo  animo  with  which  entry  is  made  under  it,  and 
gives  character  to  the  possession  after  entry  made. 
Foulke  V.  Bond,  supra.  The  entry  of  such  grantee  can- 
not be  presumed  to   be   that  of  a   cotenant,   nor   in 
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subordination  to  the  rights  of  the  cotenancy.  Every 
act  of  ownership  on  the  part  of  such  grantee  after  entry 
must  necessarily  be  adverse  to  any  other  part  owner. 
His  possession  under  such  circumstances  is  adverse 
from  its  inception.  Abernathie  v.  Con.  Va.  M.  Co.,  16 
Nev.  270 ;  Freeman  on  Cotenancy,  sec.  224. 

It  will  not  be  denied  that  one  of  the  most  effective 
n\eans  of  proving  ouster  is  by  showing  the  exercise  of 
dominion  over  the  land  by  the  adverse  claimant. 
1  R.  C.  L.  sec.  15,  p.  703. 

10.  But  it  is  insisted  that  respondents'  occupancy 
and  possession  of  the  particular  land  for  the  pasturage 
of  their  dairy  animals  during  the  grazing  season  of 
each  year,  in  charge  of  a  herder,  was  not  exclusive  of 
those  claiming  under  the  cotenancy,  and  therefore  there 
is  not  sufficient  evidence  of  an  ouster  and  of  an  adverse 
possession  to  support  a  claim  of  title  by  adverse  posses- 
sion. We  concede  that  the  proof  on  which  title  by 
adverse  possession  rests  applies  in  this  as  in  every  case 
in  which  title  acquired  by  such  means  is  relied  on.  It 
will  not  be  denied  that  exclusive  possession  is  a  neces- 
sary and  constituent  element  of  adverse  possession.  But 
all  the  authorities  agree  that  "exclusive  possession" 
means  that  the  claimant  must  hold  possession  of  the 
land  for  himself,  as  his  own,  and  not  for  another. 
1  R.  C.  L.  sec.  14,  p.  701.  The  evidence  on  the  part  of 
respondents  in  this  report  is  full  and  complete.  Fur- 
thermore, it  is  supplemented  by  the  undisputed  fact 
that  Jacob  E.  Cohn,  appellant's  grantor,  had  actual 
notice  that  respondents'  possession  was  adverse  and 
exclusive  of  him,  and  the  appellant  Simpson  had 
constructive  notice. 

11.  That  the  actual  possession  of  land,  with  the 
exercise  of  the  usual  acts  of  ownership  and  dominion 
over  it,  operates  in  law  as  constructive  notice  to  all  the 
world  of  the  claim  of  title  under  which  the  possessor 
holds,  is  too  well  settled  to  merit  discussion.  Talbert 
V.  Singleton,  42  Cal.  395. 

The  evidence  shows  that  the  respondents  at  all  times 
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exercised  open  acts  of  ownership  and  dominion  over  the 
land  as  were  calculated  to  inform  the  appellant  and  him 
under  whom  he  claims  of  the  true  nature  and  purpose 
of  the  possession  to  which  the  land  was  openly  subjected 
by  respondents.  The  appellant  had  resided  in  the 
vicinity  of  the  land  for  a  period  of  more  than  thirty 
years.  He  was  closely  connected  by  marriage  to  Jacob 
E.  Cohn,  and  his  father,  Isadore  Cohn,  who  had  dealt 
with  the  entire  common  estate  as  his  individual  prop- 
erty, and  it  is  fair  to  assume  from  Mr.  Simpson's  own 
testimony  that  he  knew,  or,  as  a  man  of  ordinary  pru- 
dence must  or  should  have  known,  the  true  character 
of  respondents'  possession  and  the  exclusive  use  made 
by  them  of  the  land  in  accordance  with  the  terms  and 
pretensions  of  their  conveyance. 

12.  The  only  possible  plausible  pretext  upon  which 
it  might  reasonably  be  asserted  that  respondents'  failure 
to  establish  title  by  prescription  is  to  assume  from  the 
circumstances  of  the  pasturage  of  the  land  by  respon- 
dents and  the  grazing  of  the  land  by  appellant  and  others 
that  its  common  use  during  the  running  of  the  statute 
of  limitations  was  evidence,  when  considered  with  other 
evidence,  tending  to  establish  the  fact  that  respondents' 
occupancy  or  use  of  the  land  was  in  itself  a  recognition, 
admission,  or  acknowledgment  of  appellant's  title,  and 
thereby  the  continuity  of  their  adverse  possession  was 
destroyed;  We  have  given  this  feature  of  the  case  such 
close  and  prolonged  attention  that  it  may  be  said  to 
account  for  the  delay  in  this  decision.  Our  conclusion 
upon  this  most  important  branch  of  the  evidence  is  that 
there  is  substantial  evidence  from  which  a  rational 
inference  may  have  been  drawn  by  the  trial  court  that 
respondents  did  not  pasture  the  uninclosed  portion  of 
their  holding  under  their  deed  in  recognition  of  appel- 
lant's title  or  in  subordination  to  the  rights  of  the 
cotenancy.  In  arriving  at  this  conclusion,  we  have  borne 
in  mind  that  upon  authority  and  good  reason  it  is 
generally  held  that  the  mere  grazing  of  uninclosed  graz- 
ing land  is  not  sufficient  in  itself  to  set  in  motion  the 
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running  of  the  statute  of  limitations  as  against  a  true 
owner.  This  for  the  reason  that  the  possession  is  not 
such  as  is  calculated  to  give  notice  that  the  land  is 
occupied  and  claimed  by  another.  The  appellant's 
knowledge  and  notice  of  the  true  character  of  the 
respondents'  use  and  occupancy  of  the  particular  land 
distinguishes  this  case  from  that  line  of  decisions. 

The  point  is  made  that  the  grazing  of  the  land  by 
appellant  in  common  with  other  owners  of  lands  within 
the  large  inclosure  destroyed  the  continuity  of  respon- 
dents' possession.  We  are  not  in  accord  with  this  posi- 
tion. Respondents  planted  their  flag  of  ownership  on 
the  ground  in  1901.  Its  dominion  waved  over  the  entire 
area  embraced  by  their  conveyance  uninterruptedly 
from  1901  to  1907.  Taking  into  consideration  the 
nature,  character,  and  location  of  the  property,  and 
the  use  to  which  it  was  openly  and  notoriously  put  for 
pasturage  during  the  pasturage  season  of  the  year,  it 
being  entirely  unoccupied  during  the  remainder  of  the 
year,  the  evidence  tends  to  show  that  respondents  pro- 
tected their  possession  as  far  as  it  was  practicable  or 
profitable  for  them  to  do.  It  is  true  that  they  did  not 
openly  protest  against  the  enjoyment  of  the  property 
by  appellant  and  others  during  the  grazing  season,  but 
the  open  and  uninclosed  condition  of  the  land  is 
accounted  for,  and  the  participation  by  appellant  and 
others  in  the  enjoyment  of  the  property  during  the 
grazing  season  is  explained. 

13.  If  the  evidence  tends  to  show,  as  contended,  that 
appellant's  permitted  and  continued  grazing  of  the  land 
during  the  grazing  season  was  intended  as  and  to  be  a 
substantial  interruption  of  respondents'  possession,  it 
was  a  controverted  question  of  fact  for  the  trial  court  to 
determine,  and  not  this  court. 

Our  ultimate  conclusion  on  this  branch  of  the  evidence 
is  that  the  appellant  and  Jacob  E.  Cohn,  his  grantor, 
were  bound  to  take  notice  of  respondents'  deed  and 
entry  under  it  into  open,  hostile,  exclusive,  and  notorious 
possession  under  claim  of  right  and  in  severalty,  known 
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to  them  at  all  times,  and  that,  having  failed  to  enforce 
a  recognition  of  their  legal  rights,  if  such  they  had, 
within  the  time  prescribed  by  the  statute  of  limitations, 
appellant's  interest  was  lost,  and  is  no  longer  susceptible 
of  enforcement.  His  interest,  by  operation  of  said 
statute,  vested  in  respondents  in  possession  under  their 
deed.  Abemathie  v.  Con.  Va.  M.  Co.,  supra;  Freeman 
on  Cotenancy,  sec.  197. 

14.  It  is  the  further  contention  of  counsel  for  the 
appellant  that  the  offer  made  by  John  W.  O'Banion,  in 
the  year  1914,  to  Daniel  C.  Simpson,  to  purchase  his 
interest  in  the  land  in  controversy  for  a  cash  considera- 
tion of  $1,000,  amounts  to  a  direct  positive  admission 
or  recognition  of  Simpson's  interest  in  the  land.  It  is 
clear  that  the  land,  when  this  offer  was  made,  had  been 
in  litigation  since  1907,  and  it  is  not  denied  that  when 
the  offer  was  refused  by  Simpson,  O'Banion  at  the  time 
stated  to  Simpson  that  he  would  law  him  until  he  was 
broke.  Under  these  circumstances  it  is  fair  to  assume 
that  such  an  offer  was  made  to  purchase  peace,  and  not 
in  recognition  of  a  hostile  title. 

The  judgment  and  order  appealed  from  are  affirmed. 

DucKER,  J. :    I  concur. 
Coleman,  C.  J. :  I  dissent. 

On  Petition  for  Rehearing 

Per  Curiam: 
Rehearing  denied. 
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WASHOE  COUNTY  BAR  ASSOCIATION,  Complain- 
ant, V.  ROBERT  SCOULAR,  Defendant. 

[  190  Pac.  81)9] 

1.  Attorney  and  Client — Disbarment   Proceeding   Not  a   Civil 

Action,  and  Findings  Unnecessary. 

The  legislature  has  conferred  on  the  supreme  court  the 
sole  power  to  find  accused  guilty  or  not  guilty  in  a  proceeding 
to  remove  or  suspend  an  attorney,  and  the  proceeding  is  not 
a  civil  action,  but  one  i>eculiar  to  itself,  and,  as  the  statutes 
do  not  mention  findings,  they  need  not  be  made,  since  the  judg- 
ment speaks  all  that  is  necessary. 

2.  Attorney  and  Client — Evidence  of  Subornation  of  Perjury 

Held  Insufficient  to  Warrant  Disbarment. 

In  a  disbarment  proceeding,  evidence  of  defendant's  client, 
who  had  pleaded  guilty  to  perjury  in  his  divorce  action,  to  the 
effect  that  the  defendant  had  suborned  and  procured  him 
to  commit  perjury,  held  insufficient  as  against  the  defendant's 
denial  to  warrant  disbarment. 

3.  Attorney    and    Client  —  Misrepresentation    of    Immaterial 

Matter  to  Procure  Order  Is  Misconduct  Warranting  Sus- 
pension. 

An  attorney's  misrepresentation  to  the  court  of  the  date 
when  certain  papers  were  actually  signed,  deliberately  intended 
to  produce  a  false  impression,  and  thereby  obtain  an  order 
for  publication  of  summons,  was  misconduct  in  office  w^ar- 
ranting  suspension  from  practice,  even  conceding  that  the 
misrepresentation  did  not  result  in  harm  to  the  litigants,  and 
was  of  an  immaterial  matter. 

Original  proceeding  by  the  Washoe  County  Bar 
Association  against  Robert  Scoular,  for  disbarment. 
Defendant  suspended  from  the  right  to  practice  law 
for  six  months. 

George  Springmeyer  and  Benj.  J.  Henley,  for  Com- 
plainant. 

/.  M.  Frame,  for  Defendant. 

By  the  Court,  SANDERS,  J. : 

The  Washoe  County  Bar  Association,  through  two 
of  its  duly  delegated  members,  presented  to  this  court 
two  accusations,  in  the  form  of  an  ordinary  complaint 
in  a  civil  action,  charging  Robert  Scoular,  a  member  of 
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the  bar  of  Washoe  County,  and  duly  licensed  to  practice 
in  the  courts  of  this  state,  with  unprofessional  conduct 
in  his  office  as  an  attorney,  and  asking  that  he  be  forever 
deprived  of  the  right  to  practice  as  an  attorney  in  the 
courts  of  this  state. 

The  court,  being  of  the  opinion  that  the  charges  were 
such  as  required  it,  made  an  order  citing  the  accused  to 
appear  and  answer.  At  the  time  appointed  in  the  order, 
the  accused,  without  objection  to  the  form  or  sufficiency 
of  the  accusations,  answered  by  denying  the  truth  of 
the  same.  The  court,  without  ordering  a  reference  to 
a  committee  to  take  depositions  in  the  matter  and  report, 
at  the  time  appointed  in  the  order  proceeded  to  try  the 
truth  of  the  accusations. 

1.  As  the  procedure  prescribed  by  the  statute  in 
such  cases  makes  no  mention  of  findings,  it  might  be 
said  that  there  is  no  reason  for  the  practice  heretofore 
followed— of  filing  an  opinion  setting  forth  the  facts 
and  conclusions  of  the  court  upon  the  trial  of  the  truth 
of  the  charges.  No  good  can  result  from  collating  the 
testimony  of  the  witnesses  or  reviewing  the  evidence. 
The  judgment  speaks  all  that  is  necessary.  The  legis- 
lature has  conferred  upon  this  court  the  sole  power  and 
authority,  where  proceedings  are  instituted  to  remove 
or  suspend  an  attorney,  to  find  the  accused  guilty  or 
not  guilty.  It  is  not  a  civil  action.  The  procedure  is 
peculiar  to  itself,  and  is  clearly  outlined  by  the  statute. 

2.  Upon  conviction  of  the  accused,  the  statute 
prescribes  the  judgment  that  must  be  pronounced.  In 
this  case,  admitting  the  respect  due  to  the  views  of  the 
Washoe  County  Bar  Association,  we  are  not  satisfied 
with  the  guilt  of  the  accused  as  to  the  particular  accu- 
sation, charging  him,  in  substance,  with  being  guilty 
of  having  suborned  or  procured  his  client,  one  Frank 
Rhoden,  to  commit  perjury  by  making  oath  to  the  truth 
of  facts  stated  in  an  affidavit  prepared  by  the  accused 
for  an  order  of  summons  by  publication  in  a  divorce 
action  instituted  by  the  said  Rhoden  against  his  then 
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nonresident  wife,  Elizabeth  Rhoden,  in  the  district  court 
of  Washoe  County,  and  charging  the  accused  with  there- 
after having  suborned  or  procured  said  Rhoden  to 
commit  perjury  in  the  trial  of  the  case.  True,  the 
evidence  of  Rhoden  supports  the  charges,  but  it  is  in 
direct  conflict  with  that  of  the  accused,  and  is  impaired 
by  reason  of  the  fact  that  Rhoden  is  a  convicted  felon, 
upon  his  plea  of  guilty  to  a  charge  of  perjury  in  the 
district  court  of  Washoe  County,  growing  out  of  his 
divorce  action. 

3.  The  other  accusations  presented,  when  analyzed, 
seem  to  consist  of  three  charges  of  misconduct  in  office 
on  the  part  of  Scoular  as  an  attorney,  but  so  stated  as 
really  to  amount  to  but  one  accusation,  namely,  that 
said  Robert  Scoular,  on  the  18th  day  of  November, 
1919,  holding  a  commission  as  notary  public,  and  as 
attorney  for  plaintiff  in  the  divorce  action  entitled 
George  W.  Davis  v.  Ethel  M»  Davis,  presented  to  the 
judge  presiding  in  department  No.  1  of  the  district 
court  of  Washoe  County  a  duly  verified  complaint,  and 
together  therewith  an  affidavit  of  plaintiff,  with  the 
filing  marks  thereon,  and  requested  the  judge,  upon  due 
consideration  of  the  matters  stated  therein,  to  make  an 
order  in  the  cause  for  summons  by  publication,  and  that 
in  the  course  of  the  proceeding  the  accused  stated  to  the 
presidixjg  judge,  in  answer  to  a  query  propounded  by 
the  judge  as  to  when  the  papers  had  been  actually  sub- 
scribed by  the  plaintiff  and  affiant,  that  the  papers  had 
been  signed  on  the  day  previous,  to  wit,  November  17, 
1919,  when  in  fact  and  in  truth  Scoular  then  and  there 
well  knew  that  the  papers  had  been  signed  on  the  11th 
day  of  November,  1919,  and  that  on  the  17th  day  of 
November,  1919,  his  client,  the  affiant,  was  then  and 
there  without  the  State  of  Nevada.  It  is  charged  that 
the  statement  was  made  for  the  purpose  of  deceiving 
the  judge  into  making  the  said  order. 

Conceding  for  the  purpose  of  this  proceeding  that  the 
date  inserted  in  the  jurat  was  immaterial  to  the  validity 
of  the  verification,  or  that  the  time  when  the  papers 
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were  actually  signed  was  unimportant  if  the  affidavit 
was  otherwise  sufficient,  and  that  no  injury  could  have 
resulted  from  inserting  the  wrong  date  in  the  jurat  to 
either  paper,  nevertheless  the  fact  remains  that  the 
misrepresentation  as  to  when  the  papers  were  actually 
signed  was  deliberately  intended  by  Scoular  to  produce 
a  false  impression  upon  the  court  or  judge,  and  thereby 
obtain  the  order  for  publication  of  summons.  Such 
action  on  the  part  of  an  attorney  is  misconduct  in  office, 
which  cannot  be  tolerated,  countenanced,  or  passed 
unnoticed. 

However,  we  are  of  the  opinion  that  the  oflfense,  under 
the  particular  and  attending  circumstances,  is  not  of 
such  gravity  as  to  warrant  us  in  depriving  the  accused 
permanently  of  his  right  to  practice  his  profession. 
We,  therefore,  in  the  exercise  of  the  authority  vested  in 
us  by  the  statute,  order  that  Robert  Scoular,  the  accused, 
be,  and  he  is  hereby,  deprived  of  his  right  to  piractice 
law  in  the  courts  of  this  state  for  a  period  of  six  months 
from  the  date  hereof. 

The  present  proceeding  and  the  judgment  of  con- 
viction will  have  served  a  useful  purpose  if  they  shall, 
in  some  measure  at  least,  tend  to  uphold  the  integrity 
and  dignity  of  our  courts. 
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[No.  24521 

THE  STATE  OF  NEVADA,  Ex  Rel.  SECURITY 
SAVINGS  AND  LOAN  ASSOCIATION  (A  Cor- 
poration), Petitioner,  v.  GEORGE  BRODIGAN, 
AS  Secretary  op  State  op  the  State  op  Nevada, 
Respondent. 

[192Pac.263] 

1.  Mandamus — Secretary  op  State  Has  No  Discretion  to  Refuse 
TO  File  Papers  Regular  in  Form. 

The  filing  of  incorporation  papers  by  the  secretary  of  state 
is  a  mere  ministerial  act,  and  he  can  be  compelled  by  man- 
damus to  file  papers  amending  articles  of  incorporation,  which 
are  regular  in  form,  but  which  he  refused  to  file  because  he 
considered  the  amendment  was  an  ultra  vires  act. 

Original  proceeding.  Application  for  a  writ  of 
mandamus  by  the  State  of  Nevada,  on  the  relation  of 
the  Security  Savings  and  Loan  Association,  against 
George  Brodigan,  as  Secretary  of  State  of  the  State  of 
Nevada.    Writ  issued.    Petition  for  rehearing  denied. 

Augustus  Tilden,  for  Petitioner : 

Two  questions  are  presented  for  determination  in 
this  proceeding :  Is  the  power  of  amendment  conferred 
in  general  terms  upon  all  corporations,  applicable  to 
petitioner?  If  so,  is  the  bank  examiner's  power  to 
approve  or  disapprove  original  articles  of  incorporation 
extended,  by  implication,  over  relator's  proposed  amend- 
ments? The  first  proposition  is  sustained  by  the  plain 
provisions  of  the  general  corporation  act  and  the  build- 
ing and  loan  act.  Stats.  1915,  p.  341.  As  to  the  second 
proposition,  the  building  and  loan  act,  while  admittedly 
subjecting  the  form  of  articles  of  a  proposed  building 
and  loan  corporation  to  the  veto  of  the  bank  examiner, 
is  entirely  silent  as  to  the  exercise  of  any  such  power 
over  articles  that  have  ripened  into  a  charter.  Only 
the  state,  acting  by  the  legislature  or  the  courts,  can 
take  back  a  corporate  charter.  "Neither  the  bank 
examiner  nor  the  banking  board  has  authority  to  create, 
destroy,  or  transmute  corporate  existence.  A  banking 
corporation  can  be  formed  only  by  the  incorporators 
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pursuing  the  statutes  and  obtaining  a  charter  from  the 
secretary  of  state.  Its  corporate  life  can  be  terminated 
only  in  the  manner  provided  by  law."    First  Bank  v. 

• 

Lee,  166  Pac.  186.  Termination  of  a  part  of  its  cor- 
porate life  can  be  effected  only  in  the  same  way.  2  Cook, 
Corp.  5th  ed.  sec.  501,  p.  1036;  Lord  v.  Eq.  L.  A.  Co., 
194  N.  Y.  212,  87  N.  E.  443,  22  L.  R.  A.  420. 

L.  B.  Fowler,  Attorney-General,  and  Robert  Richards, 
Deputy  Attorney-General,  for  Respondent: 

The  writ  should  not  issue.  If  the  petitioner  should  be 
allowed  to  file  its  amended  articles,  a  practical  destruc- 
tion of  the  intent  and  purpose  of  the  building  and  loan 
act  would  result.  The  act  provides  that  "the  secretary 
of  state  shall  not  issue  a  certificate  of  incorporation  to 
any  such  association,  authorizing  it  to  do  business  in 
this  state,  until  the  articles  of  association  or  agreement 
shall  have  been  approved  by  the  state  bank  examiner," 
under  whom  it  places  such  associations.  Petitioner 
has  become  known  to  the  state  as  a  security  savings  and 
loan  association  and  as  a  building  and  loan  association. 
In  so  doing  it  has  carried  with  it  the  advantages  of  a  law 
which  has  given  it  the  special  credit  and  confidence 
of  the  people  by  virtue  of  the  supervision  of  its  affairs 
by  the  state  bank  examiner.  It  desires  now  to  continue 
to  use  the  name  under  which  it  has  operated  for  several 
years,  but  to  completely  oust  the  state  bank  examiner 
of  any  jurisdiction  over  its  future  operations.  Such  a 
course  would  be  destructive  of  the  very  purpose  of  an 
act  reserving  to  the  state  special  control  of  a  certain: 
kind  of  corporations.  "It  may  be  said  in  a  general  way 
that  the  police  power  extends  to  all  the  great  public 
needs."  Camfield  v.  United  States,  167  U.  S.  518.  "It 
may  be  put  forth  in  aid  of  what  is  sanctioned  by  usage, 
or  held  by  the  prevailing  morality  or  strong  and 
preponderant  opinion  to  be  greatly  and  immediately 
necessary  to  the  public  welfare.  Noble  State  Bank  v. 
Haskell,  219  U.  S.  104.  "A  corporation  may  substitute 
a  new  charter,  provided  such  substituted  charter  is 
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germane  and  necessary  to  the  objects  and  purposes  for 
which  the  company  was  organized."  14  C.  J.  194; 
Sprigg  V.  Tel.  Co.,  46  Md.  67. 

Petitioner's  amended  or  substituted  charter  is  not 
germane  to  the  original  articles ;  it  is  absolutely  foreign. 
"The  shareholders  on  their  part  contract  with  the  state 
that  they  will  not  exceed  the  powers*  granted  in  the 
charter,  and  agree  with  each  other  that  they  will  devote 
the  assets  of  the  corporation  to  the  objects  and  purposes 
of  the  charter,  and  not  otherwise.  *  *  *  No  prin- 
ciple is  better  settled  in  this  state  than  that  the  stock- 
holders in  a  corporation  are  granted  no  rights  and 
clothed  with  no  powers  except  such  as  are  expressly 
set  forth  in  the  charter,  or  as  arise  therefrom  by  neces- 
sary implication."  Savannah  Ice  Co.  v.  Canal-Louisiana 
B.  &  T.  Co.,  79  S.  E.  45.  Articles  cannot  be  amended 
without  the  consent  of  all  stockholders  and  members 
because  of  vested  rights.  Thompson  on  Building  Asso- 
ciations, 2d  ed.  p.  52 ;  Barton  v.  Enterprise  L.  &  B.  Co., 
114  Ind.  226;  Bergman  v.  St.  Paul  Assn.,  29  Minn. 
275.  A  corporation  cannot  be  given  the  power  to 
engage  in  every  kind  of  business.  Devey  v.  Clark,  24 
App.  Ct.  D.  C.  487. 

For  the  purpose  of  the  present  proceeding,  petitioner 
admits  it  is  a  building  and  loan  association.  Regard- 
less of  its  own  view,  this  admission  is  unnecessary, 
because  the  law  makes  it  such  an  association.  State 
ex  rel.  Standard  H.  Co.,  v.  State  Corporation  Comm., 
80  Kan.  695.  The  policy  of  the  law  is  not  to  wind  up  a 
building  and  loan  association  if  it  may  safely  continue 
in  business.  Union  Savings  &  Investment  Co.  v.  District 
Court,  44  Utah,  397. 

By  the  Court,  Sanders,  J. : 

This  is  a  hearing  upon  a  show-cause  order  issued  out 
of  this  court,  directed  to  the  secretary  of  state,  com- 
manding him  to  show  cause,  if  any  he  had,  why  the  writ 
of  mandamus  should  not  issue  to  compel  him  to  file  in 
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his  office  an  instrument  or  document  which  purports 
upon  its  face  to  be  an  amended  certificate  of  incorpo- 
ration of  the  Security  Savings  and  Loan  Association, 
a  domestic  corporation  organized  under  the  general 
corporation  law  of  this  state.  The  answer  of  respon- 
dent, though  not  so  worded,  is  to  the  effect  that  the 
proposed  amendment  was  an  ultra  vires  act;  there- 
fore the  amended  certificate  is  not  such  a  paper  as  can 
lawfully  be  filed  in  his  office. 

We  are  of  the  opinion  that  the  secretary  of  state,  in 
refusing  to  file  the  amended  certificate,  exceeded  his 
authority  and  jurisdiction.  The  duties  of  secretary  of 
state,  with  respect  to  filing  certificates  of  incorporation 
and  papers  relative  to  corporations,  are  ministerial. 
His  duties  are  pointed  out  and  prescribed  by  statute. 
If  certificates  of  incorporation  and  papers  relative 
thereto  substantially  comply  with  the  statute,  he  has 
no  discretion,  but  may  be  compelled  by  mandamus  to 
file  them.  The  discretion  to  be  exercised  by  the  secre- 
tary of  state  does  not  extend  to  the  merits  of  an 
application  for  incorporation,  although  it  may  be  exer- 
cised as  to  matters  of  form.  Generally,  such  officer  has 
no  discretionary  power  to  look  beyond  the  face  of  the 
incorporation  papers,  and  to  determine  from  matters 
outside  of  such  papers  whether  or  not  to  hie  the  papers. 
He  cannot  consider  extraneous  matters. 

If  authority  for  these  propositions  be  desired,  it  may 
be  found  by  reference  to  the  provisions  of  the  statute 
relative  to  filing  certificates  of  incorporation,  and  to 
the  authorities  cited  in  notes  to  section  212,  vol.  1, 
Fletcher,  Cyclopedia  Corps.  It  is  not  denied  that 
the  amended  certificate  purports  upon  its  face  to  come 
within  the  provision  of  section  40  of  the  general  cor- 
poration act  (Rev.  Laws,  1142),  and  that  the  relator 
has  complied  literally  therewith,  and  that  it  is  such  a 
paper  as  must  be  filed  in  the  office  of  the  respondent. 

As  the  matter  now  comes  before  us,  we  cannot  do 
otherwise  than  order  the  writ  to  issue,  compelling  the 
respondent  to  file  the  document  as  presented,  with  the 
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understanding  that  the  amendment  is  subject  to  review 
in  a  proper  case. 

On  Petition  for  Rehearing 

Per  Curiam: 
Rehearing  denied. 


[Nos.  2441  and  2442] 

CAREY  VAN  FLEET,  Appellant,  v.  JAMES  P. 

O'NEIL,  Respondent. 

[192Pac.384] 

1.  Evidence — Cross-Ex  ami  nation   of   Attorney,    Suing   for   Ser- 

vices,   AS    TO    His    Opinion    of    Certain    Legal    Decisions, 
Improper. 

Plaintiff  in  an  action  for  legal  services,  who  as  a  witness 
for  himself  had  stated  his  training  and  experience  as  a  lawyer, 
the  services  that  he  claimed  to  have  rendered,  and  his  opinion 
of  their  value,  may  not,  on  cross-examination,  be  asked  as  to 
whether  as  an  expert  he  agreed  with  certain  decisions  of  courts 
of  other  jurisdictions  on  the  reasonableness  of  attorney's  fees, 
as  his  opinion  as  to  the  correctness  thereof  would  not  tend  to 
test  his  knowledge  concerning  the  subject-matter  of  his  testi- 
mony. 

2.  Evidence — Though  Facts  Were  Not  Established,  They  May 

Be  Used  in  Hypothetical  Question. 

Hypothetical  questions  to  plaintiff's  experts  may  assume 
facts  based  on  plaint ifiTs  testimony,  though  whether  the  facts 
are  really  established  is  for  the  jury  to  determine. 

3.  Appeal  and   Error  —  Leading   Question   Held   Harmless,   in 

View  of  Testimony  of  Other  Witnesses. 

Leading  question  to  one  of  plaintiff's  experts  as  to  whiether 
a  certain  amount  would  be  a  reasonable  fee  was  harmless; 
none  of  the  other  witnesses,  on  proper  questions,  having  tes- 
tified to  a  smaller  amount  as  a  reasonable  fee. 

4.  Evidence  —  Question    to    Expert   on    Cross-Examination  Too 

General. 

An  expert,  who  on  direct  examination  had  testified  to  what 
would  be  a  reasonable  fee  for  taking  deposition  under  recited 
circumstances,  may  not,  on  cross-examination,  be  asked  as  to 
what  would  ordinarily  be  a  reasonable  per  diem  fee  for  taking 
a  deposition  in  an  ordinary  case:  the  question  being  too 
general  to  have  elicited  testimony  that  would  have  affected 
his  answer  to  the  hj-pothetical  question. 
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5.  Witnesses — Refusal  of  Cboss-Exa  mi  nation  to  Show  Friend- 

liness TO  Plaintiff  Held  Permissible. 

Refusal  to  allow  attorneys,  testifying  for  plaintiff  attorney 
in  an  action  for  fees,  to  be  asked  on  cross-examination  as  to 
their  participation  in  a  meeting  of  the  bar  association  to 
appoint  an  attorney  to  defend  plaintiff  against  a  pending 
charge,  and  as  to  one  of  them  there  volunteering  to  serve  as 
his  attorney,  was  at  least  In  the  court's  discretion ;  It  not 
following  that  any  such  acts  of  friendliness  would  affect  their 
credibility,  and  the  matter  sought  to  be  elicited  having  a  ten- 
dency to  prejudice  plaintiff  with  the  jury. 

6.  Attorney  and  Client — Amount  in  Controversy  May  Affect 

Value  of  Services. 

Increased  care  and  responsibility,  arising  from  amount  in 
controversy,  Is  an  element  that  may  be  considered  In  fixing 
reasonable  value  of  attorney's  services. 

7.  Attorney  and  Client — Instruction  as  to  Increased  Care  and 

Responsibility  from  Amount  Involved  as  Affecting  Attor- 
ney's Fee  Held  Applicable  to  Evidence. 

Evidence  In  action  for  attorney's  services  held  to  make 
applicable  an  instruction  as  to  Increased  care  and  responsi- 
bility from  amount  Involved  being  an  element  to  be  con- 
sidered in  fixing  reasonable  value  of  attorney's  services. 

8.  Trial — Requested    Instruction    Not    Pertinent    to    Evidence 

Properly  Refused. 

A  requested  Instruction  is  properly  refused,  there  being  no 
evidence  to  which  it  is  pertinent. 

9.  New  Trial — Excessive  Damages  Must  Be  Produced  by  Passion. 

By  the  express  provision  of  Rev.  Laws,  5320,  subd.  5,  a 
new  trial  may  be  ordered,  on  the  ground  of  excessive  damages, 
only  when  such  damages  appear  to  have  been  given  under  the 
influence  of  passion  or  prejudice. 

10.  New  Trial — Excessive  Damages  Not  Reduced,  Unless  Ground 

FOR  New  Trial. 

A  verdict  cannot  be  reduced  on  the  ground  of  excessive 
damages,  unless  a  new  trial  can  properly  be  granted  on  that 
ground. 

11.  New   Trial — Conditional   New   Trial  for   Excessive   Verdict 

Limited  to  Damage  Cases,  with  a  Single  Exception. 

The  discretion  of  a  trial  court  to  order  a  plaintiff  to  remit 
a  portion  of  the  verdict  deemed  excessive  as  a  condition  for 
refusing  a  new  trial  is  limited  to  damage  cases,  except  where, 
from  mistake  or  other  cause,  the  verdict  Is  clearly  excessive 
under  the  evidence,  and  the  excess  capable  of  being  ascer- 
tained by  the  court  without  encroaching  on  the  province  of  the 
jury. 

12.  New  Trial — Order  of  Remission  of  Part  Recovery  Not  Per- 

missible, Where  Motion  Is  for  Insufficient  Evidence. 

Motion  for  a  new  trial  being  on  the  ground  of  insufliciency 
of  the  evidence  to  justify  the  verdict,  the  court  was  confined 
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to  granting  or  refusing  a  new  trial,  and  could  not  require  a 
remission  of  part  of  the  amount  of  the  verdict  as  a  condition 
to  refusal  of  new  trial. 

Appeal  from  Fourth  Judicial  District  Court,  Elko 
County ;  E.  J.  L.  Tdber,  Judge. 

Action  by  Carey  Van  Fleet  against  James  O'Neil. 
From  a  judgment  for  plaintiff  defendant  appeals;  and 
from  an  order  on  motion  for  a  new  trial,  both  parties 
appeal.  AflBrmed  on  defendant's  appeal,  and  reversed  on 
plaintiflTs  appeal,  and  verdict  and  judgment,  so  far  as 
affected  by  order,  restored.  Petition  for  rehearing 
denied. 

Edwin  E.  Caine  and  G.  F.  Talbot,  for  Appellant : 

The  court  should  have  allowed  answers  to  questions 
on  cross-examination  as  to  whether  an  expert  witness 
agreed  with  certain  decisions  determining  fees  of  attor- 
neys in  other  cases.  Pinney  v.  Cahill,  48  Mich.  584 ;  3 
Jones  on  Evidence,  579. 

Objections  to  long  hypothetical  questions  to  plaintiff's 
expert  witnesses  should  have  been  sustained,  such  ques- 
tions being  leading,  uncertain,  and  indefinite.  Opinions 
of  experts  must  be  predicated  upon  the  facts  established 
by  the  proof  in  the  case.  Champ  v.  Commonwealth,  59 
Ky.  17;  1  Greenleaf,  Evidence,  16th  ed.  sec.  441,  p.  561. 
There  must  be  evidence  for  all  the  facts  assumed.  Russ 
V.  R.  R.  Co.,  112  Mo.  45;  Guetig  v.  State,  66  Ind.  104; 
Railroad  v.  Falvey,  104  Ind.  420;  Economy  Co.  v.  Sheri- 
dan, 200  111.  439;  Mago  v.  Wright,  53  Mich.  43.  A 
question  assuming  facts  neither  proven  nor  existing  is 
improper.  Nichols  v.  R.  Co.,  25  Utah,  240.  It  is  error 
in  a  hypothetical  question  to  instance  facts  different 
from  those  shown  by  the  evidence.  Pients  v.  Bates,  88 
Mich.  567.  In  an  action  to  recover  an  attorney's  fee,  a 
hypothetical  question  assuming  the  great  future  value 
to  the  defendant  of  the  service  for  which  compensation 
is  claimed  is  improper.  Haish  v.  Munday,  12  111.  App. 
529.     A  hypothetical  question  must  be  excluded  if  it 


July,  1920]  Van  Fleet  v.  O'Neil  219 


Argument  for  Appellant 


covers  a  single  material  fact  not  evidenced.  State  v. 
Hanley,  34  Minn.  433. 

Refusal  to  allow  cross-examination  of  a  witness  upon 
matters  brought  out  on  direct  examination,  and  relevant 
to  the  issue,  is  a  denial  of  an  absolute  right,  and  has  been 
generally  held  to  be  a  sufficient  ground  for  reversal. 
25  L.  R.  A.  683.  On  cross-examination,  opinions  of 
expert  witnesses  on  part  of  the  facts  in  chief  may  be 
required,  and  questions  on  cross-examination  cannot  be 
confined  to  any  particular  part  of  the  facts  in  hypo- 
thetical questions  in  chief.  Louisville  R.  Co.  v.  Falvey, 
104  Ind.  404,  3  N.  E.  389. 

The  rule  is  general  that  any  question  may  be  put  to  a 
witness  on  cross-examination,  the  answer  to  which  may 
have  a  tendency  to  show  bias  or  prejudice  on  the  part 
of  the  witness.  State  v.  Krum,  32  Kan.  372 ;  Oleson  v. 
Oregon  Short  Line,  24  Utah,  460 ;  1  Greenleaf ,  Evidence, 
sec.  450.  Questions  tending  to  disclose  animus  or  bias 
of  the  witness  are  proper  on  cross-examination,  and 
should  be  allowed.  Hampton  v.  State,  50  Fla.  55.  For 
the  purpose  of  discrediting  a  witness,  a  wide  range  of 
cross-examination  is  allowed  as  a  matter  of  right  in 
regard  to  his  motives,  interest,  or  aniiiius,  as  connected 
with  the  cause  or  parties.  Pittman  v.  State,  41  South. 
385 ;  Blanchard  v.  Blanchard,  191  111.  450 ;  Kennedy  v. 
Murphy,  112  111.  App.  607;  Johnson  v.  Haley,  74  Ind. 
233 ;  Crumpton  v.  State,  52  Ark.  272 ;  Ataker  v.  Hogan, 
120  Ind.  207;  Lytton  v.  Wright,  127  Ind.  81;  Farm 
M.  Co.  V.  Batchelder,  68  Vt.  430. 

Strong  prejudice  on  the  part  of  an  expert  witness 
might  render  him  absolutely  incompetent,  instead  of 
merely  affecting  his  credibility  and  the  value  of  his 
evidence.    United  States  v.  Mathias,  36  Fed.  892. 

The  "mental-anxiety"  instruction  given  by  the  court 
on  the  trial  was  improper  and  unfair.  Berryman  v.  Cox, 
73  Mo.  App.  67 ;  Laidlaw  v.  Page,  158  N.  Y.  73. 

It  was  error  to  refuse  instruction  as  to  useless  service 
rendered  by  plaintiff.    Leo  v.  Leyser,  73  N.  Y.  S.  941. 
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The  court  should  have  given  the  instruction  to  the 
effect  that  an  attorney  is  without  authority  to  compro- 
mise his  client's  case  unless  he  is  specially  authorized 
by  his  client.  Rogers  v.  Pettigrew,  75  S.  E.  631 ;  State 
V.  Cal.  M.  Co.,  15  Nev.  243 ;  Pomeroy  v.  Prescott,  138 
Am.  St.  352 ;  Penman  v.  Patchin,  5  Vt.  346. 

The  evidence  fails  to  support  the  verdict  and  the 
judgment,  and  by  reason  thereof  the  court  should  have 
granted  a  new  trial  unconditionally.  The  question  of 
the  excess  of  the  verdict  was  raised  upon  the  ground 
relating  to  the  insufficiency  of  the  evidence. 

/.  M.  McNamara,  for  Respondent : 

There  was  no  error  in  the  refusal  of  the  court  to 
allow  reference  to  decisions  on  cross-examination  of 
experts.  "It  would  be  a  mere  evasion  of  the  gen- 
eral rule  ♦  *  ♦  if  counsel  were  allowed  on  cross- 
examination  to  read  to  the  witness  portions  of  such 
works,  and  to  ask  if  he  concurred  in  or  differed  from 
the  opinions  there  expressed ;  hence  this  is  not  allowed." 
Jones,  Evidence,  vol.  3,  sec.  579. 

The  hypothetical  questions  were  not  indefinite.  Idem, 
vol.  2,  sees.  370-371 ;  Sandro  v.  Missoula  L.  &  W.  Co., 
157  Pac.  641 ;  Kelley  v.  Daily  Co.,  181  Pac.  331. 

The  court  was  not  in  error  in  refusing  to  allow 
questions  as  to  bias  of  the  attorneys  testifying  in 
respondent's  favor.  This  was  entirely  a  matter  bf 
discretion  for  the  court.  Blue  Book  of  Evidence,  vol.  5, 
sec.  829.  "Obviously,  testimony  collateral  to  the  issues 
which  would  merely  tend  to  prejudice  the  jury  should 
be  rejected."    Idem,  vol.  1,  sec.  137,  p.  674. 

The  "mental-anxiety"  instruction  was  proper;  and 
responsibility  includes  mental  anxiety  and  mental  labor. 
With  increased  responsibility  there  follows  increased 
mental  anxiety  and  increased  mental  labor.  6  C.  J.  751 ; 
Eggleston  v.  Boardman,  37  Mich.  14;  Quint  v.  Ophir 
S.  M.  Co.,  4  Nev.  304. 

There  was  no  evidence  that  the  respondent's  labor 
was  useless,  and  it  would  therefore  have  been  error  for 
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the  court  to  have  instructed  on  this  point  as  requested, 
as  it  would  have  been  an  instruction  upon  a  state  of 
facts  not  developed  by  the  evidence.  Quint  v.  Ophir 
S.  M.  Co.,  supra. 

No  question  of  the  excess  of  the  verdict  was  raised 
in  the  lower  court,  and  it  is  not  properly  raised  here. 
The  verdict  of  the  jury  was  upheld  by  the  trial  court  to 
the  extent  of  $2,500,  and  the  verdict  was  not  set  aside 
upon  the  ground  of  insufficiency  of  evidence.  This  court 
will  not,  therefore,  examine  into  this  question.  "There 
is  a  conflict  in  the  testimony  as  to  what  would  be  a 
reasonable  compensation  for  the  services  rendered  by 
the  plaintiffs;  and  although  the  preponderance  of  evi- 
dence may  not  be  in  favor  of  the  verdict,  there  is  at 
least  sufficient  to  support  it.  The  law  is  now  thoroughly 
settled  that  a  verdict  will  not  be  set  aside  by  an  appellate 
court  upon  this  ground  when  the  lower  court  has  refused 
to  do  so,  unless  there  is  such  a  decided  preponderance  of 
evidence  against  it  as  to  create  a  conviction  that  it  was 
the  result  of  mistake  or  misconduct  on  the  part  of  the 
jury.  ♦  *  *  Upon  this  ground,  therefore,  the  ver- 
dict cannot  be  set  aside."  Quint  v.  Ophir  S.  M.  Co., 
supra. 

On  motion  for  a  new  trial,  the  lower  court  made  a 
conditional  order,  reducing  the  amount  of  the  verdict. 
An  appeal  may  be  taken  from  said  order.  De  Severinus 
V.  Press  P.  Co.,  132  N.  Y.  S.  80 ;  Wooding  v.  Thom, 
132  N.  Y.  S.  50.  The  court  assigned  certain  reasons  for 
its  order.  It  did  not  find  that  the  evidence  was  insuf- 
ficient to  justify  the  verdict,  and  did  not  disturb  the 
verdict  by  reason  of  any  lack  of  evidence,  although  the 
evidence  was  conflicting.  The  reasons  for  the  granting 
of  a  new  trial  having  been  specified,  this  court  cannot 
indulge  the  presumption  that  the  motion  was  granted 
upon  any  other  ground.  James  v.  Butcher,  215  S.  W. 
768.  The  question  of  an  excessive  verdict  was  not  raised 
on  the  motion  for  a  new  trial,  and  the  court  therefore 
erred  in  considering  any  grounds  not  stated  in  said 
motion,    in   the    memorandum    of    errors,    or    in    the 
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ar^rument.  Colo.  &  S.  R.  Co.  v.  Jenkins,  138  Pac.  439. 
A  verdict  cannot  be  set  aside  simply  because  excessive, 
but  can  be  disturbed  only  when  it  is  also  found  that  the 
excess  of  award  is  due  to  passion  or  prejudice.  Colo.  & 
S.  R.  Co.  V.  Jenkins,  supra;  Tunnel  M.  Co.  v.  Cooper, 
115  Pac.  902;  Henderson  v.  Drafus,  184  Pac.  819;  Rev. 
Laws,  5320 ;  Standard  Ency.  Proc,  vol.  20,  p.  602 ;  Davis 
V.  Montgomery,  24  N.  E.  367;  Riverside  Coal  Co.  v. 
Holmes,  55  N.  W.  255;  Pocos  v.  N.  T.  R.  Co.,  153  S.W. 
185 ;  English  v.  Raih:oad,  104  N.  W.  886 ;  Hammond  v. 
Edwards,  77  N.  W.  75 ;  Stoteman  v.  Thomas  Mfg.  Co., 
34  N.  W.  225. 

It  is  a  universal  rule,  laid  down  by  this  court  in 
many  cases,  that  it  will  not  disturb  the  verdict  of  a  jury 
rendered  upon  conflicting  evidence.  Nelson  v.  Smith, 
42  Nev.  302 ;  Spinney  v.  Derrick,  105  Atl.  105 ;  Matthews 
Turpentine  Co.  v.  Keef e,  81  South.  852 ;  Gluck  v.  Hatch- 
ner,  176  N.  Y.  S.  756 ;  Johnston  v.  Mayf air  F.  Co.,  175 
N.  Y.  S.  494. 

By  the  Court,  Ducker,  J. : 

This  is  a  cross  -  appeal,  and  it  will  therefore  be 
convenient  to  allude  to  the  parties  herein  as  they  were 
designated  in  the  lower  court.  Plaintiff  is  an  attorney 
at  law,  and  brought  this  action  in  the  district  court 
in  Elko  County  to  recover  from  the  defendant  the  sum 
of  $3,500  for  legal  services  alleged  to  have  been  per- 
formed by  plaintiff  for  the  defendant  at  his  request  in 
the  case  of  Mary  Alice  Capell  and  Charles  S.  Capell, 
complainants,  against  Wm.  T.  O'Neil,  Richard  C.  O'Neil, 
and  James  P.  O'Neil,  defendants,  in  the  District  Court 
of  the  United  States  for  the  District  of  Nevada,  in 
equity,  and  in  the  settlement  thereof,  and  in  the  incor- 
poration of  O'Neil  Bros.,  Incorporated.  It  is  alleged  in 
the  complaint  that  the  said  services  were  reasonably 
worth  the  sum  of  $4,000,  no  part  of  which  has  been  paid, 
except  the  sum  of  $500. 

The  jury  returned  a  verdict  in  favor  of  plaintiff  for 
$3,500  and  interest,  as  prayed  for  in  the  complaint. 
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Judgment  was  entered  in  accordance  with  the  verdict. 
The  defendant  moved  for  a  new  trial,  and  in  deciding 
this  motion  the  lower  court  made  and  entered  the 
following  order,  viz : 

"In  decision  on  defendant's  motion  for  a  new  trial, 
court  ordered  that  if  the  plaintiff,  on  or  before  Decem- 
ber 31,  1919,  file  a  remittitur  in  the  amount  of  one 
thousand  dollars,  a  new  trial  will  be  refused,  and  the 
verdict  to  stand  for  the  residue,  to  wit,  twenty-five 
hundred  dollars;  if  the  remittitur  be  not  filed,  court 
ordered  that  a  new  trial  shall  be  granted." 

From  this  order,  and  the  judgment  entered,  defendant 
appeals.    Plaintiff  appeals  from  the  order  only. 

1.  We  will  first  consider  the  case  with  reference  to 
defendant's  appeal.  Plaintiff  was  a  witness  in  his  own 
behalf,  and  in  his  testimony  detailed  at  length  his  train- 
ing and  experience  as  an  attorney,  the  legal  services 
he  claims  to  have  rendered  the  defendant  with  refer- 
ence to  the  matters  alleged  in  the  complaint,  and  also 
gave  his  opinion  as  to  the  value  of  such  services. 

Defendant  complains  of  the  action  of  the  court  in 
refusing  to  allow  plaintiff  to  answer  questions  on  cross- 
examination  as  to  whether,  as  an  expert  witness,  he 
agreed  with  certain  decisions  of  courts  of  other  juris- 
dictions determining  the  reasonable  value  of  attorney 
fees.  A  number  of  similar  questions  were  asked,  to 
which  objections  were  sustained  by  the  court.  The  fol- 
lowing is  a  sample  of  the  general  nature  of  the  questions 
ruled  out : 

"Q.  Do  you  agree  with  the  court  in  the  case  of  Carson 
V.  Cockrell,  reported  in  56  S.  E.  1034,  where  $500  was 
held  to  be  a  reasonable  fee  for  prosecuting  a  hardly 
contested  suit  for  damages,  and  judgment  obtained  of 
$4,000  in  the  supreme  court  after  two  trials  in  the 
lower  court?" 

It  has  been  held  competent,  upon  cross-examination 
to  test  the  learning  and  accuracy  of  a  witness  testifying 
as  an  expert  and  to  determine  the  weight  of  his  testi- 
mony, to  read  excerpts  from  standard  authorities  upon 
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the  subject-matter  involved,  and  asking  him  whether  he 
agreed  or  disagreed  with  the  authorities,  and  then  com- 
paring his  opinion  with  that  of  the  writer.  This  is  the 
rule  supported  by  some  of  the  authorities  cited  by 
defendant;  but  it  is  obvious  that  it  can  have  no  appli- 
cation in  the  present  case.  Assuming  that  the  plain- 
tiff was  testifying  as  an  expert  when  he  gave  his 
opinion  as  to  the  value  of  his  own  services,  the  ques- 
tions propounded  could  be  competent  only  upon  the 
theory  that  the  answers  would  tend  to  test  the  knowl- 
edge of  the  witness  concerning  the  dubject-matter  of 
his  testimony.  Now,  it  must  be  obvious  that  his  opinion 
as  to  the  correctness  of  the  rulings  of  different  courts 
on  the  reasonableness  of  attorney  fees  would  serve  no 
such  purpose.  What  is  a  reasonable  attorney  fee  in  one 
case  is  no  criterion  for  another.  Each  case  rests  on  its 
own  facts,  and  what  is  held  reasonable  in  one  juris- 
diction may,  under  the  same  state  of  facts,  be  considered 
unreasonable  in  another  jurisdiction.  Plaintiff,  there- 
fore, might  have  agreed  or  disagreed  with  the  rulings  in 
any  or  all  of  the  cases  embodied  in  the  questions,  and  his 
disagreement  or  concurrence  have  furnished  no  test  of 
his  learning  in  the  law  concerning  the  subject-matter  of 
his  testimony.  The  objections  were  properly  sustained. 
2.  Four  attorneys  of  the  local  bar  of  Elko  County, 
and  one  from  Salt  Lake  City,  Utah,  testified  on  behalf  of 
plaintiff,  as  expert  witnesses  on  the  question  of  the 
reasonable  value  of  his  services.  No  objection  was 
taken  to  the  qualifications  of  any  of  these  witnesses.  A 
hypothetical  question,  which  defendant  claims  was 
improper,  was  addressed  to  and  answered  by  each  of 
these  witnesses.  It  is  insisted  that  the  questions  were 
in  some  respects  indefinite  as  to  the  extent  of  services 
and  were  leading  in  form.  It  is  also  asserted  that  the 
questions  were  objectionable,  because  they  assumed  mat- 
ters not  in  evidence  and  included  statements  of  services 
for  which  the  defendant  was  not  liable.  The  questions 
are  altogether  too  long  to  set  out  in  this  opinion,  but, 
generally  speaking,  they  include  the  extent  of  plaintiff's 
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legal  training  and  his  experience  as  a  practitioner,  the 
general  nature  of  the  controversy,  the  interests  involved, 
including  the  amount  over  and  above  that  asserted  by 
defendant  to  be  due  him,  claimed  to  have  been  gained 
by  the  skill  and  diligence  of  plaintiff,  and  a  statement 
of  the  legal  services  rendered  the  defendant. 

From  a  careful  survey  of  the  record  we  can  say  that 
the  facts  asserted  in  the  question  are  sufficiently  sup- 
ported by  evidence.  Many  of  the  facts  assumed  are 
based  upon  the  plaintiff's  testimony,  it  is  true,  but  were 
nevertheless  relevant  and  competent  to  prove  his  theory 
of  what  constituted  the  facts  of  the  case.  Whether  they 
were  really  established  by  the  evidence  in  the  case  was 
a  question  for  the  jury,  and  ultimately  bearing  upon  the 
weight  to  be  given  the  opinion  of  the  expert  witness, 
resting  upon  such  assumed  state  of  facts. 

3.  There  is  no  merit  in  the  objection  that  the 
question  is  indefinite  in  parts.  It  is  general  in  the 
respects  criticized,  but  not  indefinite.  The  interroga- 
tory, when  first  asked  and  answered  over  defendant's 
objection,  concluded  as  follows: 

"Assuming  these  to  be  facts,  would  a  fee  charged  by 
such  attorney,  in  the  amount  of  $4,000,  be  reasonable 
or  unreasonable?" 

For  this  reason  defendant  insists  that  the  interroga- 
tory is  leading.  This  part  of  the  question  was  subse- 
quently modified  to  read  substantially  thus : 

"Now,  assuming  the  facts  there  to  be  true,  what  would 
you  consider  a  reasonable  fee  for  an  attorney  with  the 
qualifications  of  the  attorney  in  question  for  the  services 
rendered?" 

— and  as  so  modified  was  propounded  to  and  answered 
by  the  other  attorneys  who  testified  as  witnesses  for 
plaintiff.  No  further  objection  was  made  to  the  ques- 
tion on  this  ground.  This  branch  of  the  question  in  its 
modified  form  was  entirely  proper,  and,  while  in  its 
original  form  it  ftiight  have  been  considered  leading  in 
that  the  incorporation  of  the  amount  claimed  by  plain- 
tiff was  more  or  less  suggestive  of  the  answer  required, 
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we  are  not  prepared  to  say  that  it  was  so  improper  in 
this  respect  as  to  warrant  a  reversal  of  the  case.  Some 
discretion  must  be  used  on  this  subject,  and  overnicety 
is  not  conducive  to  convenience  or  justice.  McKeown  v. 
Harvey,  40  Mich.  226.  Moreover,  as  previously  stated, 
the  question  was  modified  to  meet  the  objection  of  coun- 
sel in  this  regard,  and,  as  the  record  discloses,  that,  of 
the  four  expert  witnesses  for  plaintiff,  none  placed  the 
value  of  plaintiff's  services  lower  than  that  fixed  by 
the  first  witness,  and  some  gave  a  higher  valuation,  the 
probability  of  prejudice  to  the  defendant  by  the  allow- 
ance of  the  interrogatory  as  first  formed  is  so  extremely 
remote  that  we  conclude  no  injury  resulted. 

4.  Counsel  for  defendant,  on  cross-examination, 
asked  the  following  questions  of  Judge  Mitchell,  a  wit- 
ness for  plaintiff,  to  which  objections  were  sustained 
by  the  lower  court : 

"Q.  Judge  Mitchell,  ,what  ordinarily  would  be  the  fee, 
the  reasonable  fee,  for  an  attorney  in  attending  the 
taking  of  a  deposition  for  one  afternoon?" 

"Q.  Judge  Mitchell,  ordinarily  what  would  be  a 
reasonable  fee  per  diem  for  an  attorney  in  taking  the 
deposition  of  a  witness  in  ordinary  cases?" 

The  hypothetical  question  addressed  to  the  witness 
contained  a  statement  of  services  rendered  in  connection 
with  the  matter  of  taking  a  deposition  of  the  parties  to 
the  suit  in  accordance  with  the  procedure  of  the  federal 
district  court.  In  these  statements  it  was  assumed  that 
plaintiff  attended  said  district  court  at  a  place  far 
distant  from  his  place  of  business,  for  the  purpose  of 
settling  the  matter  of  taking  the  deposition,  and  was 
away  from  his  place  of  business  for  a  day  at  least,  and 
that  thereafter,  when  the  hearing  of  the  deposition 
came  on  in  a  city  far  distant  from  his  place  of  business, 
he  attended  such  hearing  to  protect  the  interests  of 
his  client. 

It  is  contended  that  the  questions  were  proper  on 
cross-examination  by  reason  of  the  foregoing  direct 
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examination,  and  that  the  refusal  of  the  court  to  allow 
the  questions  was  error.  The  questions  had  no  refer- 
ence to  the  taking  of  a  deposition  as  referred  to  in  the 
direct  examination,  and  were  too  general  to  have  elicited 
testimony  that  would  have  affected  the  witness's  answer 
to  the  hypothetical  question.  If  the  witness  had  been 
permitted  to  answer  these  questions,  his  testimony  in 
this  regard  would  have  furnished  no  aid  to  the  jury  in 
testing  the  direct  testimony  of  the  witness,  because  the 
reasonableness  of  an  attorney's  fee  in  attending  to 
the  taking  of  a  deposition  would  vary  as  widely  as  the 
circumstances  surrounding  the  situation  might  vary. 
What  would  be  a  reasonable  fee  in  one  case  would  be 
unreasonable  in  another.  There  was  no  error  in  the 
rulings  on  these  questions. 

5.  Error  is  assigned  in  the  refusal  of  the  court  to 
allow  a  number  of  questions  asked  on  cross-examination 
of  several  of  the  attorneys,  who  testified  for  plaintiff, 
as  to  their  participation  in  a  meeting  of  the  Bar  Asso- 
ciation of  Elko  County,  held,  it  is  asserted,  for  the 
purpose  of  appointing  an  attorney  to  defend  plaintiff, 
who  was  then  involved  in  some  kind  of  trouble.  One  of 
these  witnesses  was  also  asked  if  he  did  not  volunteer 
to  help  the  plaintiff  in  the  matter  by  serving  as  his 
attorney.  It  is  argued  that  this  line  of  cross-examina- 
tion was  proper,  as  showing  a  friendly  feeling  toward 
plaintiff,  and  thus  bearing  upon  the  credibility  of  the 
witnesses.  The  legal  right  of  a  party  to  impeach  the 
impartiality  of  an  adverse  witness  is  elementary  law. 
A  witness  may  always  be  asked  by  the  cross-examiner 
as  to  his  state  of  mind  for  or  against  any  of  the  parties, 
and  he  may  be  examined  concerning  matters  which 
may  evidence  his  bias  or  prejudice.  But  it  appears  that 
the  facts  which  defendant  tried  to  establish  by  the  ques- 
tions as  indicating  bias,  if  shown,  would  have  been  of 
doubtful  probative  value.  Assuming  that  the  witnesses 
interrogated  in  this  respect  had  attended  a  meeting  of 
the  bar  association  held  for  the  purpose  of  appointing 
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an  attorney  to  defend  the  plaintiff,  and  one  of  them  had 
volunteered  his  services  in  this  regard,  it  does  not  follow 
that  these  are  such  acts  of  friendliness  between  attor- 
neys, who  are  members  of  the  same  local  bar  association, 
as  would  affect  their  credibility.  Their  action  denoted 
that  they  reposed  confidence  in  the  plaintiff  and  con- 
sidered him  innocent  of  whatever  charges  were  pending 
against  him,  but  that  they  might  therefore  favor  him 
as  a  witness  by  inflating  the  value  of  his  legal  services 
in  a  civil  suit  entirely  unrelated  to  the  trouble  in  which 
he  was  involved,  is  a  very  doubtful  inference  to  indulge. 
At  the  most,  as  the  matter  sought  to  be  elicited  by  the 
questions  would  have  had  a  tendency  to  prejudice  the 
plaintiff  before  the  jury,  it  was  within  the  discretion 
of  the  court  to  rule  out  the  entire  inquiry. 

6,  7.  Exception  was  taken  to  the  following  instruc- 
tion, offered  by  plaintiff  and  given  by  the  court : 

"You  are  hereby  instructed  that  it  is  very  evident  that 
the  responsibility,  the  care,  anxiety,  and  mental  labor, 
is  much  greater  in  a  case  where  the  amount  in  contro- 
versy is  large  than  where  it  is  insignificant,  although 
perhaps  the  same  questions  might  be  raised  in  each  case, 
or  the  more  difficult  questions  arise  in  the  case  where 
the  amount  was  of  slight  consequence.  Nor  is  this 
responsibility,  care,  and  mental  labor  dependent  alone 
upon  the  number  of  hours  or  days  which  may  be  given 
to  the  preparation  or  attention  to  the  business  in 
which  the  services  were  rendered.  This  responsibility 
and  mental  anxiety  is  not  so  imaginative  and  shadowy 
that  it  would  not  be  considered  in  arriving  at  a  proper 
compensation  to  be  allowed  in  fixing  the  value  of  the 
services  rendered.  For  example,  it  goes  without  saying 
that  a  larger  amount  is  reasonable  compensation  for  the 
same  professional  services  where  the  amount  at  stake 
is  $50,000  than  where  it  is  $50." 

This  instruction  is  taken  almost  literally  from  the 
well-reasoned  opinion  of  the  court  in  Eggleston  et  al.  v. 
Boardman,  37  Mich.  14,  concurred  in  by  Chief  Justice 
Cooley,  in  which  the  increased  care  and  responsibility 
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arising  from  the  real  nature  of  the  questions  which  an 
attorney  was  called  on  to  investigate,  and  the  amount  in 
controversy,  as  elements  to  be  regarded  in  determining 
the  reasonable  value  of  his  legal  services,  were  con- 
sidered at  length.  The  instruction  correctly  states  the 
law  in  this  respect.  6  C.  J.  751 ;  Ward  v.  Kohn,  58  Fed. 
462-465,  7  C.  C.  A.  314;  Quint  v.  Ophir  Mining  Co., 
4  Nev.  304. 

We  do  not  understand  counsel  for  the  defendant  to 
challenge  the  correctness  of  the  instruction  as  abstract 
law.  If  we  correctly  apprehend  his  position,  he  insists 
that  the  evidence  does  not  sustain  plaintiff's  conten- 
tions that  the  amount  in  controversy  was  large,  and 
that  by  his  ability  and  fidelity  to  his  client's  interests 
he  secured  a  large  amount  for  the  defendant,  by  com- 
promise, in  excess  of  what  the  latter  was  at  all  times 
willing  to  accept  as  his  just  share  of  the  property. 
From  these  premises  counsel  for  defendant  argues  that 
the  instruction  was  misleading  and  prejudicial,  in  that 
it  must  have  led  the  jury  to  believe  that  the  amount  in 
controversy  was  large,  and  the  benefits  resulting  from 
plaintiff's  services  great,  contrary  to  the  evidence.  The 
assertion  that  there  was  no  large  amount  in  controversy 
in  so  far  as  the  defendant  was  concerned,  in  the  suit 
instituted  by  his  sister  and  brother  against  himself  and 
two  brothers  in  the  federal  court,  in  which  a  receiver- 
ship, accounting,  determination  of  partnership  interests, 
and  dissolution  of  the  partnership  were  asked,  is  based 
upon  the  claim  that  the  defendant,  in  the  answer  filed  by 
him,  raised  no  issue  regarding  any  amount,  declined 
to  contest,  and  exhibited  a  willingness  to  abide  by  any 
terms  or  settlement  made  by  the  sister  and  other  broth- 
ers, so  long  as  his  claim  to  a  one-fifth  interest  in  the 
partnership  property  was  recognized.  We  may  concede 
that  this  construction  may  be  placed  upon  the  defen- 
dant's answer  in  the  dissolution  suit,  and  that  the  other 
evidence  in  the  case  bears  it  out,  but  nevertheless  we 
cannot  say  that  the  defendant  did  not  stand  to  lose  or 
gain  a  large  amount  in  the  result  of  the  litigation. 
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The  partnership  property  was  extensive  and  valuable, 
consisting  of  ranch  properties  and  equipment,  water 
rights,  cattle,  horses,  and  sheep.  In  the  compromise 
that  was  finally  effected,  their  interests  were  fixed  on 
the  basis  of  a  $600,000  valuation  for  the  entire  property. 
True,  the  evidence  shows  that  none  of  the  litigants  at 
any  time  disputed  the  defendant's  claim  to  a  one-fifth 
interest,  but  the  evidence  also  discloses  that  one  of  the 
brothers  in  the  dissolution  suit,  Wm.  T.  O'Neil,  was  very 
determined  in  his  opposition  to  the  claims  of  the  com- 
plainants. It  appears  that  the  partnership  was  a  going 
and  prosperous  business,  which  had  been  successfully 
managed  for  many  years.  The  complainants  asked  in 
their  suit  that  this  property  be  sold  and  the  copartner- 
ship debts  and  liabilities  be  paid  and  discharged,  and 
the  surplus  divided  among  the  several  partners.  In  the 
compromise  settlement  defendant's  interest  was  deter- 
mined to  be  a  one-fourth  interest,  which,  on  the  basis 
of  the  $600,000  valuation,  was  equivalent  to  a  gain  of 
$30,000  in  excess  of  his  claim  of  a  one-fifth  interest. 
Consequently  it  is  quite  probable  that,  if  the  litigation 
among  the  brothers  and  sister  had  gone  to  a  final  deter- 
mination, and  the  copartnership  property  sold  under  the 
order  of  the  court,  the  defendant  would  have  suffered 
considerable  financial  loss.  Under  such  circumstances, 
appearing  in  the  evidence  or  fairly  deducible  from  the 
facts  proved,  the  instruction  was  applicable,  and,  in  our 
opinion,  could  not  have  misled  the  jury. 

8.  Exceptions  were  taken  by  the  defendant  to  the 
action  of  the  court  in  refusing  to  give  to  the  jury 
two  instructions  prepared  by  defendant.  The  first 
instruction,  offered  by  the  defendant  and  refused  by 
the  court,  reads  as  follows : 

"The  court  instructs  the  jury  that  if  an  attorney, 
who  through  inadvertence  or  mistake  devotes  time  or 
does  work  which  is  entirely  useless,  he  cannot  recover 
any  remuneration  therefor." 

As  appears  by  the  endorsement  thereon,  the  trial 
court   refused    this    proposed    instruction    because    he 
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considered  it  not  pertinent.  The  ruling  is  correct. 
There  is  no  evidence  in  the  record  tending  to  show  that 
the  plaintiff,  in  rendering  the  legal  services  claimed  by 
him,  did  any  useless  work  through  inadvertence  or 
mistake  or  otherwise.  Plaintiff  testified  that  he  was 
employed  by  defendant  to  protect  his  interests  in  the 
partnership  controversy,  and  that  he  made  the  trips 
to  Carson  City,  Wells,  and  Salt  Lake  City  in  furtherance 
of  this  employment,  and  to  circumstances  tending  to 
show  that  the  services  rendered  in  connection  with  these 
trips  served  the  interests  of  his  client.  The  evidence  of 
the  defendant  in  respect  to  these  trips  is  to  the  effect 
that  they  were  made  without  authority,  but  in  no  wise 
tends  to  show  that  the  services  thus  rendered  were 
without  benefit  to  him,  or  that  they  were  unskilfully 
performed. 

The  case  of  Leo  v.  Leyser,  36  Misc.  Rep.  549,  73  N.  Y. 
Supp.  941,  and  Buckler  v.  Robinson  (Ky.)  96  S.  W.  1110, 
cited  by  counsel  for  defendant  have  no  application.  The 
facts  are  different.  In  the  former  case  it  appears  that 
all  services  rendered  the  client  were  entirely  useless 
on  account  of  the  inadvertence  or  inexperience  of  the 
attorney.  And  in  the  case  of  Buckler  v.  Robinson,  the 
court  declared  that  the  attorney  could  not  recover  from 
his  client  because  the  suit  he  instituted  was  wholly 
unnecessary  and  useless  to  her. 

The  second  instruction,  offered  by  the  defendant  and 
refused  by  the  court,  reads  as  follows : 

"The  court  instructs  the  jury  that  if  an  attorney, 
contrary  to  express  instructions  of  his  client,  spends 
time  and  makes  efforts  to  compromise  the  client's  case, 
the  attorney  cannot  recover  any  compensation  for  the 
time  so  spent  or  efforts  so  made,  regardless  of  whether 
a  compromise  settlement  is  effected  through  the  efforts 
of  the  attorney  or  not.  An  attorney  at  law  is  without 
any  authority  to  compromise  his  client's  case,  unless  he 
is  specially  authorized  by  his  client." 

This  instruction  was  also  indorsed  by  the  trial  judge 
as  not  pertinent.    The  evidence  shows  without  conflict 
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that  the  defendant  was  at  all  times  extremely  anxious 
to  settle  the  controversy  without  litigation;  that  he 
devoted  his  efforts  tp  bring  about  the  compromise  that 
was  finally  effected,  and  sanctioned  it.  As  soon  as  nego- 
tiations looking  to  this  end  were  commenced  in  Salt 
Lake  City  between  the  brothers  and  sister  and  their 
attorneys  and  his  counsel,  h^  came  to  Salt  Lake  City, 
and  he  and  his  attorney,  who  had  preceded  him  there  for 
the  purpose  of  attending  the  taking  of  W.  T.  O'Neil's 
deposition  in  the  cause,  participated  actively  in  all  the 
negotiations  which  led  to  the  compromise.  It  nowhere 
appears  that  he  expressly  instructed  the  plaintiff  to 
spend  no  time  or  make  no  effort  to  compromise  the  case. 

Inasmuch  as  he  was  present,  participating  in  the 
negotiations,  and  knew  that  his  attorney  was  present 
and  actively  engaged  in  bringing  about  a  desired  com- 
promise, and  made  no  effort  to  deter  him,  the  necessary 
implication  is  that  he  sanctioned  the  activities  of  the 
attorney  in  this  regard.  True,  the  defendant  testi- 
fied that  he  instructed  the  plaintiff  not  to  go  to  Salt 
Lake  City  (which  is  denied  by  the  plaintiff,  who  asserts 
that  defendant  told  him  he  might  go) ;  but  this  conflict- 
ing  evidence  is  on  the  point  of  plaintiff's  authority  to 
go  to  Salt  Lake  City  to  be  present  at  the  taking  of  Wm. 
T.  O'Neirs  deposition.  The  defendant's  testimony  in 
this  respect  does  not  prove  or  tend  to  prove  that  he 
expressly  or  impliedly  directed  plaintiff  to  take  no  steps 
to  effect  a  compromise.  We  do  not  lose  sight  of  the 
generally  recognized  rule,  stated  in  the  proposed  instruc- 
tion and  affirmed  by  the  authorities,  quoted  by  counsel 
for  defendant,  that  an  attorney  at  law  is  without  any 
authority  to  compromise  his  client's  case,  unless  he  is 
specially  authorized  by  his  client ;  but  we  find  a  lack  of 
evidence  to  invoke  its  operation.  The  instruction  was 
properly  refused. 

Insufficiency  of  the  evidence  to  justify  the  verdict, 
and  that  said  verdict  is  against  law,  are  also  specified 
in  the  assignment  of  errors,  as  well  as  the  conditional 
order  of  the  court  on  the  motion  for  a  new  trial  reducing 
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the  amount  of  the  verdict  and  judgment.  Under  the 
assignment  of  error  relating  to  the  insufficiency  of 
the  evidence,  we  deem  it  unnecessary  to  enter  into  an 
exhaustive  review  of  the  evidence,  which  would  only 
unnecessarily  extend  this  opinion.  We  have  reviewed  it 
carefully,  and  find  substantial  evidence  to  justify  the 
verdict  for  plaintiff  and  in  the  amount  found.  We 
cannot  therefore  disturb  it. 

9.  We  come  now  to  a  consideration  of  the  plaintiff's 
appeal.  If  this  were  an  action  for  the  recovery  of 
damages  for  breach  of  contract  or  tort,  and  the  proper 
ground  of  excessive  damages  has  been  interposed,  the 
court  under  the  findings  made  by  it  in  its  opinion, 
advancing  reasons  for  the  conditional  order,  would  not 
have  been  justified  in  ordering  a  remission  of  a  portion 
of  the  amount  of  the  verdict,  with  the  alternative  of 
granting  a  new  trial.  A  new  trial  may  be  ordered  on 
the  ground  of  excessive  damages,  only  when  such 
damages  appear  to  have  been  given  under  the  influence 
of  passion  or  prejudice.  Rev.  Laws,  5320,  subd.  5.  The 
court,  in  its  opinion,  finds  that  there  is  nothing  to  indi- 
cate that  the  verdict  was  not  an  honest  one,  or  that  it 
was  the  result  of  prejudice  or  passion.  Therefore,  under 
the  statute,  the  motion  for  a  new  trial  would  have  been 
properly  denied  if  this  were  a  damage  case. 

"A  verdict  should  not  be  disturbed  on  the  ground  of 
excessive  damages,  unless  the  amount  is  so  excessive 
as  to  indicate  passion  or  prejudice."  Hayne,  New  Trial 
and  Appeal  (Rev.  Ed.)  vol.  1,  p.  448. 

10, 11.  A  verdict  cannot  be  reduced  on  this  ground 
unless  a  new  trial  is  proper  for  the  same  reason.  But 
we  are  persuaded  that  the  exaction,  by  which  plaintiff  is 
required  to  remit  a  portion  of  the  amount  found  by 
the  jury  as  his  compensation,  or  submit  to  a  new  trial, 
is  not  a  matter  within  the  discretion  of  the  trial  court 
in  a  case  of  this  kind.  The  discretion  which  a  trial  court 
has  to  order  a  plaintiff  to  remit  a  portion  of  the  amount 
of  a  verdict  deemed  excessive,  as  a  condition  for  refus- 
ing a  new  trial,  is,  with  one  exception,  limited  to  damage 
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cases  by  well-settled  rules  of  practice.  20  R.  C.  L.  315. 
The  exception  to  this  rule  is  found  in  cases  where  by 
mistake  or  other  cause  the  verdict  is  clearly  excessive 
under  the  evidence,  and  the  excess  capable  of  being 
ascertained  by  the  court  without  encroaching  upon  the 
province  of  the  jury;  in  other  words,  where  the  excess 
appears  as  a  matter  of  law.  See  Gillespie  v.  Jones,  47 
Cal.  259 ;  Dunning  v.  Crof  utt,  81  Conn.  101,  70  Atl.  630, 
14  Ann.  Cas.  337.  Defendant  concedes  that  this  is  not 
an  action,  for  the  recovery  of  damages,  and  it  is  plain 
that  the  facts  do  not  bring  it  within  the  well-defined 
exception  to  the  rule  by  which  a  trial  court  can  exercise 
its  discretion,  and  reduce  a  verdict  from  the  amount 
found  by  the  jury,  as  a  condition  for  refusing  a  new 
trial.  It  is  an  action  to  recover  compensation  for  legal 
services,  upon  an  implied  promise  to  pay  the  reasonable 
value  of  such  services,  and  the  issue  was  clearly  defined 
by  the  pleadings.  It  was  exclusively  the  jury's  function 
to  determine  this  issue  under  the  instructions  of  the 
court  in  accordance  with  the  weight  of  the  evidence. 

12.  The  motion  for  a  new  trial  was  not  made,  and  of 
necessity  could  not  have  been  made,  upon  the  ground 
of  excessive  damages,  but,  as  to  this  point,  was  made 
upon  the  ground  of  insufficiency  of  the  evidence  to 
justify  the  verdict.  The  court,  by  the  nature  of  the 
case,  as  well  as  the  ground  of  the  motion,  was  confined 
to  one  of  two  things.  It  could  either  grant  a  new  trial 
or  deny  it.  It  could  not,  by  the  conditional  order  made, 
virtually  substitute  its  opinion  as  to  what  plaintiff's 
services  were  reasonably  worth  for  the  judgment  of  the 
jury. 

It  is  ordered  that  the  conditional  order  granting  a 
new  trial  be  reversed,  and  the  verdict  of  the  jury  and 
the  judgment,  so  far  as  they  are  affected  by  said 
conditio]\al  order,  restored. 

On  Petition  for  Rehearing 

Per  Curiam: 
Rehearing  denied. 
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THE  STATE  OF  NEVADA,  Ex  Rel.  P.  C.  Fisler,  as 
Secretary  op  the  Democratic  County  Com- 
mittee OF  Nye  County,  Nevada;  A.  H.  Keenan, 
AS  Secretary  of  the  Republican  County  Com- 
mittee OF  Said  County,  and  P.  C.  Fisler  and  A.  H. 
Keenan,  as  Electors  of  Said  County,  Respon- 
dents, V.  L.  E.  GLASS,  AS  County  Clerk  of  Said 
County,  and  HARRY  DUNSEATH,  Appellants. 

[192Pac.472] 

1.  Elections — Clebk  Cannot  Pass  on   Sufficiency  of  Nominat- 
ing Cebtificate  Regularly  Executed.  * 

The  county  clerk  has  no  discretion  to  pass  on  the  sufficiency 
of  a  nomination  certificate  signed  by  the  required  number  of 
persons  and  bearing  the  aftidavit  of  one  of  the  signers,  as 
required  under  Stats.  1917,  c.  155,  sec.  31,  and  it  is  his  minis- 
terial duty  to  file  it,  though  the  residences  of  the  signers  are 
not  therein  stated,   as  is  also  required  by  statute. 

2.. Mandamus  —  Appellate   Court   Cannot   Determine   Question 
Not  Considered  by  Trial  Court. 

Where  the  trial  court  only  determined  that  it  was  the 
ministerial  duty  of  a  county  clerk  to  reject  a  certificate  of 
nomination  in  which  the  residences  of  the  signers  were  not 
stated,  the  supreme  court  can  only  consider  that  question,  and 
cannot  determine  whether  the  nominating  petition  was  in  law 
sufiicient  or  not. 

Appeal  from  the  Fifth  Judicial  District  Court,  Nye 
County ;  Edward  F.  Lunsford,  Judge. 
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Proceeding  in  mandamus  by  the  State  of  Nevada, 
on  the  relation  of  P.  C.  Fisler  and  another,  against 
L.  E.  Glass,  as  County  Clerk  of  Nye  County,  and  Harry 
Dunseath.  From  an  order  requiring  the  County  Clerk 
to  strike  from  his  files  a  purported  certificate  of  nomina- 
tion of  Harry  Dunseath  as  independent  candidate  for 
office,  Dunseath  appeals.  Reversed.  (Coleman,  C.  J., 
not  participating.) 

Forman  &  McKnight,  for  Appellant : 

Every  provision  of  the  statute,  except  one,  is  admitted 
to  have  been  strictly  complied  with,  the  omitted  provi- 
sion being  that  "each  signer  shall  add  to  his  signature 
his  place  of  residence."  Stats.  1917,  276 ;  3  Rev.  Laws, 
2722.  Respondents  contend  that  this  provision  is  man- 
datory. To  sustain  their  contention,  it  would  be  neces- 
sary to  construe  the  statute  strictly.  This  should  not 
be  done.  The  statute  should  be  liberally  construed. 
State  V.  Brodigan,  35  Nev.  35;  State  v.  Harmon,  35 
Nev.  189;  In  Re  Adams,  47  N.  Y.  S.  543;  Hallon  v. 
Center,  103  Ky.  119 ;  Blackburn  v.  Welch,  127  N.  W.  991. 

All  parts  of  the  same  act  must  be  considered  together ; 
and  if  one  part,  standing  alone,  is  obscure,  its  meaning 
may  be  disclosed  by  another,  and  consideration  of  the 
entire  act  may  expand  or  restrict  the  terms  of  a  particu- 
lar clause.    Ex  Parte  Prosole,  32  Nev.  378. 

The  general  scope  and  object  of  the  primary  law  was 
clearly  to  enable  the  people  to  nominate  for  office,  either 
by  primary  or  by  independent  petitions,  candidates  of 
their  choice.  The  right  of  any  citizen  to  be  a  candidate 
for  office  must  be  jealously  guarded.  9  R.  C.  L.  1082. 
This  is  true,  whether  nomination  be  by  primary  or 
independent  petition. 

Where  a  doubt  exists  as  to  the  proper  construction  to 
be  placed  on  a  constitutional  or  statutory  provision, 
courts  will  give  weight  to  the  construction  of  coordinate 
branches  of  the  government  and  of  officials  whose  duty 
it  is  to  execute  the  law.  The  county  clerk  has  con- 
sistently construed  the  provision  that  "each  signer  shall 
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add  to  his  signature  his  place  of  residence''  as  being 
purely  directory.  State  v.  Glenn,  18  Nev.  34;  State  v. 
Grey,  21  Nev.  378 ;  State  v.  Brodigan,  35  Nev.  35 ;  State 
V.  Cole,  38  Nev.  224 ;  Porch  v.  Patterson,  39  Nev.  261. 

Augustus  Tilden,  for  Respondents : 

There  is  no  room  for  liberal  or  strict  construction  in 
this  matter.  Construction  is  the  process  or  art  of  deter- 
mining the  sense  of  obscure  or  ambiguous  terms.  12 
C.  J.  1301.  The  language  of  the  statute  is  not  susceptible 
of  construction.  Davenport  v.  Los  Angeles,  80  Pac.  684. 
To  "construe"  the  language  used  is  simply  to  mitigate 
its  rigor.  This  is  a  legislative  function.  State  v.  Hamil- 
ton, 33  Nev.  418.  The  bare  fact  that  the  legislature 
has  spoken  makes  the  required  statement  "important 
jurisdictional  matter."  Greenfield  Dist.  v.  Hannaford 
Dist.,  127  N.  W.  499 ;  State  v.  Schmahl,  156  N.  W.  8. 

The  clerk's  jurisdiction  is  limited  to  passing  on  the 
form  of  petition  only.  The  reasons  are  manifold,  and 
we  find  no  holding  to  the  contrary.  State  v.  Blaisdell, 
118  N.  W.  225;  Harris  v.  King,  109  N.  W.  644;  Black- 
burn V.  Welch,  127  N.  W.  991. 

Every  requirement  going  to  the  qualification  of  an 
elector  to  exercise  the  elective  franchise,  whether  by 
voting  or  nominating,  and  every  provision  going  to  the 
establishment  of  his  qualifications  to  vote  or  nominate, 
is  necessarily  mandatory.  Citizenship,  age,  or  resi- 
dence cannot  be  dispensed  with  as  a  condition  precedent 
to  voting,  nor  can  registration.  It  must  follow  that 
signing  and  adding  the  signature  cannot  be  dispensed 
with  as  a  condition  precedent  to  nominating.  All  pro- 
visions are  mandatory  before  election,  directory  after- 
wards. Jones  V.  State,  53  N.  E.  229 ;  Skidmore  v.  Hurst, 
68  S.  W.  841;  Brodie  v.  Hook,  121  S.  W.  979.  The 
signer  must  add  his  place  of  residence  in  his  own 
handwriting.    Harris  v.  King,  109  N.  W.  644. 

Electors  are  proper  parties ;  every  provision  relating 
to  initiative  and  referendum  is  mandatory ;  no  petition 
can  be  counted  which  fails  to  show  the  elector's  place 
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of  residence;  the  affiant  who  verifies  the  petition  "by 
imphcation  must  be  an  elector,"  and  his  affidavit  must 
so  state ;  no  correction  or  amendments  can  be  made  after 
filing.    Thompson  v.  Vaughn,  159  N.  W.  65. 

By  the  Court,  Sanders,  J. : 

This  appeal  is  prosecuted  from  an  order,  judgment, 
and  decree,  in  the  nature  of  a  writ  of  mandate,  rendered 
and  entered  in  the  district  court  of  Nye  County,  com- 
manding L.  E.  Glass,  as  county  clerk  thereof,  to  strike 
from  his  files  a  purported  certificate  of  nomination  of 
Harry  Dunseath  as  an  independent  candidate  for  the 
office  of  district  attorney  of  Nye  County,  and  command- 
ing him,  the  said  Glass,  as  county  clerk  of  said  county, 
to  exclude  the  name  of  the  said  Harry  Dunseath  from 
the  official  ballot  to  be  used  at  the  coming  general  elec- 
tion to  be  held  in  the  county  of  Nye  and  State  of  Nevada 
on  the  2d  day  of  November,  1920.  From  this  order, 
Harry  Dunseath  appeals. 

The  admitted  or  undisputed  facts,  as  disclosed  by 
the  record,  are  as  follows : 

On  the  20th  day  of  August,  1920,  Harry  Dunseath 
presented  to  and  left  with  L.  E.  Glass,  as  county  clerk 
of  Nye  County,  his  petition,  designated  by  the  statute 
a  certificate  of  nomination  as  an  independent  candidate 
for  the  office  of  district  attorney  of  Nye  County,  to  be 
filed  in  said  county  clerk's  office,  and  for  the  purpose  of 
having  L.  E.  Glass,  as  such  county  clerk,  as  required 
by  law,  place  his  name  upon  the  official  ballot  to  be  used 
in  the  ensuing  election,  to  be  held  as  aforesaid,  on  the 
2d  day  of  November,  1920.  It  appears  that  L.  E.  Glass, 
as  such  clerk,  upon  satisfying  himself  that  the  certificate 
of  nomination  contained  the  percentage  of  names  as 
required  by  law  for  the  nomination  of  a  candidate  for 
office,  other  than  a  party  candidate,  filed  said  certificate 
of  nomination  in  his  office  as  of  the  20th  day  of  August, 
1920.  On  the  14th  day  of  September,  1920,  it  appears 
that  the  relators  made  demand  upon  said  Glass,   as 
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county  clerk,  to  strike  the  said  certificate  of  nomination 
from  his  files,  which  he  then  and  there  declined  and 
refused  to  do.  Thereupon  the  relators,  in  the  exercise 
of  their  fundamental  right  as  qualified  electors  of  Nye 
County,  asked  the  district  court  thereof  for  an  alter- 
native writ  of  mandamus  to  issue  against  the  respon- 
dents Glass  and  Dunseath  to  show  cause,  if  any  they 
had,  why  the  said  certificate  of  nomination  should  not 
be  stricken  from  the  files  of  the  county  clerk  of  Nye 
County,  and  the  name  of  said  Harry  Dunseath  be 
excluded  from  the  official  ballot,  as  aforesaid. 

Upon  a  hearing  of  the  show-cause  order,  it  developed 
from  the  pleadings  that  the  certificate  of  nomination 
in  question  contained  the  bona-fide  signatures  of  at 
least  400  duly  qualified  electors  of  Nye  County,  at  least 
two-thirds  of  whom  were  personally  known  by  respon- 
dent Glass  to  be  voters  and  registered  to  vote  in  Nye 
County  at  the  coming  election  in  November.  It  further 
appears  from  the  answer  of  Dunseath  that  the  certificate 
in  question  contained  the  bona-fide  signatures  of  more 
than  sufficient  qualified  electors,  as  required  by  law,  to 
join  therein,  and  that  at  least  two-thirds  of  such 
bona-fide  signatures  represented  qualified  electors  who 
actually  resided  in  the  town  of  Tonopah,  county  of  Nye, 
State  of  Nevada.  It  is  admitted  by  the  answers  of  Dun- 
seath and  Glass  that  the  signers  to  said  certificate  failed 
and  neglected  to  add  to  their  signatures  their  places  of 
residence.  It  is  admitted  that  there  was  annexed  to  the 
certificate  the  oath  as  required  by  law,  to  wit : 

"One  of  the  signers  of  each  such  certificate  shall  swear 
that  the  statements  therein  made  and  the  signatures 
therein  set  forth  are  true  to  the  best  of  his  knowledge 
and  belief.'' 

We  are  impressed  that  the  pleadings  were  so  con- 
structed as  to  lay  before  the  court  all  the  facts.  The 
matter  was  submitted  for  its  decision  upon  the  plead- 
ings alone,  which  consist  of  the  application  for  the 
writ,  the  separate  answers  of  the  respondents,  the  reply 
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of  Glass  to  the  answer  of  Dunseath,  the  demurrer  of 
Dunseath  to  the  application,  and  the  demurrer  of 
relators  to  the  separate  answer  of  Dunseath. 

The  decision  of  the  court  is  made  a  part  of  the  record. 
The  court  decided  that  L.  E.  Glass,  as  such  county 
clerk,  being  a  ministerial  officer,  was  without  jurisdic- 
tion, power,  or  authority  to  file  the  certificate  of  nomina- 
tion in  question,  for  the  reason  that  it  did  not  conform 
to  the  requirements  of  the  statute  (Stats.  1917,  p.  276, 
sec.  31)  in  that  the  required  percentage  of  electors  failed 
to  add  to  their  signatures  their  places  of  residence.  In 
this  connection  the  court's  decision  reads : 

"It  does  not  [meaning  the  statute]  provide  for  the 
clerk  doing  anything,  and  for  that  reason  I  construe  the 
statute  to  mean  that  only  those  petitions  which  conform 
to  the  statute  itself  may  be  accepted  and  filed  by  the 
county  clerk,  and  among  the  provisions  or  requirements 
for  such  certificates  of  nominations  we  find  a  provision 
that  the  signer  shall  add  to  his  signature  his  place  of 
residence.  I  do  not  believe  that  the  court  is  concerned 
with  the  reason  for  any  such  requirement;  the  legisla- 
ture has  seen  fit  to  exact  that  condition,  and  I  do  not 
believe  that  the  court  can  ignore  such  a  provision." 

1.  If  we  clearly  interpret  the  court's  decision,  it  was 
of  the  opinion  that,  since  the  certificate  of  nomination 
did  not  show  upon  its  face  the  places  of  residence  of 
its  signers,  it  was  not  such  a  certificate  as  the  county 
clerk,  a  mere  ministerial  officer,  could .  legally  file.  In 
this  we  are  of  the  opinion  that  the  learned  judge  of  the 
court  below  is  mistaken.  The  certificate  contained  the 
required  number  of  names,  to  wit,  at  least  ten  per  cent 
of  the  entire  vote  cast  at  the  last  preceding  general  elec- 
tion in  Nye  County.  The  certificate  was  duly  executed ; 
that  is  to  say,  one  of  its  signers  made  oath  that  the 
statements  made  in  the  certificate  and  the  signatures 
therein  set  forth  are  true  to  the  best  of  his  knowledge 
and  belief,  which  said  oath  is  annexed  to  the  certificate. 
In  this  situation  or  condition,  we  are  of  the  opinion  that 
the  respondent  Glass,  as  such  county  clerk,  was  not 
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without  jurisdiction  to  file  the  certificate;  and,  on  the 
contrary,  had  he  failed  or  refused  to  accept  and  file  it, 
he  would  have  been  guilty  of  gross  dereliction  of  duty 
as  a  ministerial  officer. 

In  the  recent  case  of  Security  Savings  and  Loan 
Association  v.  Brodigan,  as  Secretary  of  State,  44  Nev. 
212,  we  had  occasion  to  say  that  it  requires  no  elabora- 
tion of  law  or  of  the  authorities  to  sustain  the  conten- 
tion that  ministerial  officers  have  no  jurisdiction  to 
pass  upon  the  validity  of  instruments  presented  to  them 
for  filing.  Ministerial  officers  are  by  the  law  required 
to  receive  and  file  such  instruments  as  are  duly  executed, 
provided  such  instruments  purport  upon  their  face  to 
be  of  the  nature  of  instruments  entitled  to  be  filed  or 
recorded,  as  the  case  may  be.  Such  officer  has  the  right 
to  exercise  discretion  as  to  matters  of  form,  but  not  to 
exercise  j  udicial  discretion. 

In  this  instance  the  respondent  Glass  had  no  more 
right  as  a  ministerial  officer  to  decline  to  accept  and 
file  the  certificate  in  question,  because  it  failed  to  contain 
the  places  of  residence  of  its  signers,  than  he  had  the 
right  to  reject  the  certificate,  because  the  signatures 
thereon  were  forged,  or  that  the  persons  represented 
thereby  were  not  qualified  electors,  or  that  their  places 
of  residence  were  false  or  fictitious.  It  would  not  do  to 
say  that  a  recorder  of  deeds  could  refuse  to  accept  for 
filing  a  conveyance  because  it  did  not  appear  upon  its 
face  to  be  a  legal  instrument,  or  that  the  county  clerk, 
as  ex  oflicio  clerk  of  the  court,  could  properly  refuse  to 
file  a  confessed  judgment  without  legal  requirements. 
So  with  a  certificate  of  nomination.  The  county  clerk 
under  the  statute  has  nothing  whatsoever  to  do  with  its 
contents  that  admittedly  go  to  the  substance  and  validity 
of  the  certificate.  The  county  clerk  is  not  the  guardian 
of  the  public's  rights  before  or  after  election.  Neither 
is  he  concerned  with  the  grievance  of  any  elector  who 
complains  because  a  certificate  upon  its  face  does  not 
contain,  in  the  judgment  of  said  elector,  the  require- 
ments to  be  stated  therein  by  law.    We  do  not  think  that 
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the  legislature  intended  to  vest  in  a  mere  ministerial 
officer  such  important  power  as  to  pass  upon  the  validity 
of  a  nomination  certificate  before  accepting  and  filing  it. 

The  burden  of  the  entire  argument  of  relators,  in 
which  the  learned  district  court  agreed,  is  that  the 
certificate  on  its  face  failed,  as  a  matter  of  law,  to  con- 
tain matters  of  substance,  and  therefore  was  not  such 
an  instrument  as  could  properly  be  filed  with  the  county 
clerk.  The  clerk,  a  ministerial  officer,  has  nothing  to  do 
With  the  substance  of  the  certificate.  These  are  often 
matters  of  grave  judicial  concern.  To  illustrate,  it  is 
conceded  that  each  of  the  requirements  of  the  statute 
is  intended  as  a  safeguard  against  fraud  in  the  prepara- 
tion of  certificates  of  nomination.  It  is  conceded  that 
there  is  no  fraud  present,  and  for  the  purposes  of 
the  demurrer  of  relators  to  the  answer  of  Dunseath,  it  is 
admitted  that  the  facts  as  above  stated  are  true.  It 
becomes,  therefore,  an  important  question  whether  or 
not,  the  substantial  purpose  of  the  law  having  been 
subserved,  the  relators  have  shown  themselves  entitled 
to  the  relief  demanded.  The  court  was  asked  by  man- 
damus to  say  whether  or  not  the  certificate  in  question 
was  such  as  the  respondent  Glass  could  or  could  not 
properly  file.  It  answered  the  question  in  the  negative, 
and  there  rested. 

2.  We  are  of  the  opinion  that,  the  certificate  being 
duly  executed  and  regular  in  form,  nothing  remained  for 
the  county  clerk  to  do  but  to  accept  and  file  the  certifi- 
cate. It  follows  that  the  trial  court  erred  in  holding 
that  the  clerk  exceeded  his  authority  in  filing  the  certifi- 
cate. The  regularity  of  its  filing  being  the  only  question 
determined,  we  are  precluded  from  going  further,  and 
passing  upon  the  merits  of  the  case,  when  the  trial 
court  itself  declined  to  do  so.  We  are  an  appellate,  and 
not  a  trial,  court. 

Entertaining  these  views,  it  follows  that  the  judgment, 
order,  and  decree  appealed  from  must  be  reversed. 

It  is  so  ordered. 
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WELLESCA    P.  ALLEN,  Appellant,  v.  WILFRED 

P.  ALLEN,  Respondent. 

[193Pac.539;  196Pac.843] 

1.  Appeal  and  Erbob — Objections  to  Depositions  Not  Available 

Unless  Ubged  Befobe  the  Tbial  Coubt. 

Objections  made  on  the  taking  of  depositions,  not  shown  by 
the  record  to  have  been  urged  on  the  court  during  the  trial, 
cannot  be  considered  on  appeal. 

2.  DivoBCE — Depositions  Tending  to  Show  Defendant  Nonexis- 

tent AND  That  Plaintiff  Was  Guilty  of  Adulteby  Held 
Admissible. 

In  a  divorce  case,  deposition  of  witnesses  tending  to  show 
either  that  there  was  no  such  person  as  the  alleged  defendant 
or  that,  if  there  was,  plaintiff  had  been  guilty  of  adultery 
with  another,  were  admissible. 

3.  Divobce — Evidence  Showed  Nonexistence  of  Defendant  and 

Plaintiff's  Adulteby. 

In  an  action  for  divorce,  evidence  held  to  show  that  the 
named  defendant  was  a  fictitious  person  and  that  plaintiff  was 
guilty  of  adultery. 

ON  PETITION  FOR  REHEARING 

1.  Depositions  —  Objections   to  Fobm   of   Question   ob  Answeb 

Must  Be  Made  on  Taking,  but  Objections  to  Matebiality  ob 
Competency  May  Be  Made  at  Tbial. 

Objections  going  only  to  the  form  of  questions  or  answers 
should  always  be  made  at  the  time  a  deposition  is  taken,  that 
the  opposing  party  may  have  an  opportunity  to  correct  the  vice, 
and,  if  not  then  made,  cannot  be  urged  on  the  trial ;  but 
objections  going  to  the  materiality  or  competency  may  be 
first  made  on  the  trial,  and,  if  made  before  trial,  must,  be 
renewed  on  the  trial. 

2.  Appeal  and  Ebbob — Refusal  to  Rule  on  Objections  Must  Be 

Assigned  as  Ebbob. 

If  the  court  refuses  to  rule  on  objections  to  the  materiality 
or  competency  of  evidence  given  by  deposition,  such  misconduct 
must  be  assigned  as  error. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County ;  T.  C.  Hart,  Judge. 

Action  for  divorce  by  Wellesca  P.  Allen  against 
Wilfred  P.  Allen.  Judgment  for  defendant,  and  plaintiff 
appeals.    AflSrmed.    Petition  for  rehearing  denied. 

A.  Grant  Miller,  for  Appellant : 

All  the  allegations  of  the  complaint  were  clearly  and 
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fully  established  by  competent  and  relevant  testimony. 
Each  and  all  of  the  assignments  of  error  are  based  upon 
objections  regularly  made  in  the  trial  court,  whose  duty 
it  was  to  rule  upon  them.  The  fact  that  the  appellant 
was  not  accorded  all  her  rights  and  privileges  in  the 
lower  court  furnishes  no  reason  why  she  should  be 
denied  by  the  appellate  court  the  benefit  of  her 
objections. 

The  burden  rests  on  the  opposition  to  prove  their  three 
propositions — adultery,  nonexistence  of  defendant,  and 
nonresidence  of  the  plaintiff  in  the  jurisdiction.  When 
everything  necessary  to  a  marriage  and  its  validity  is 
shown,. the  validity  will  be  presumed.  Cartwright  v. 
McGowan,  121  111.  388.  There  is  a  strong  presumption 
in  favor  of  the  legality  of  every  marriage.  16  L.  R.  A , 
(N.S.)  98,  99,  and  note.  The  law  is  so  positive  in 
requiring  one  who  asserts  the  illegality  of  a  marriage 
to  take  the  burden  of  proving  it  that  such  requirement 
is  in  force,  even  though  it  involves  the  proving  of  a 
negative.  Schmisseur  v.  Beatric,  35  N.  E.  525;  74 
L.  R.  A.  (N.S.)  940. 

While  adultery  may  be  proved  by  circumstantial 
evidence,  such  evidence  must  be  clear,  strong,  and 
cogent.  Suspicions,  however  great  and  numerous,  can- 
not form  a  basis  for  a  legal  decision.  There  is  a  pre- 
sumption of  innocence  in  favor  of  the  appellant,  as  a 
matter  of  law,  and  it  must  be  overcome  by  more  than  a 
mere  preponderance  of  proof.  People  v.  Johnson,  57 
Cal.  571. 

Circumstantial  evidence  must  be  such  as  would  lead 
the  guarded  discretion  of  a  just  mind  to  the  conclusion 
of  the  truth  of  the  charge.  Aitchison  v.  Aitchison,  68 
N.  W.  573 ;  Blackman  v.  State,  36  Ala.  295 ;  State  v. 
Thompson,  133  Iowa,  741;  Thare  v.  Thare,  101  Mass. 
Ill;  United  States  v.  Greigo,  75  Pac.  30.  Evidence 
should  be  so  cogent  as  to  exclude  every  reasonable 
hypothesis  except  that  of  guilt.  State  v.  Crowley,  13 
Ala.  172 ;  Lighter  v.  State,  126  Ga.  563.  The  fact  must 
be  established,  not  only  by  fair  inference,  but  as  a 
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necessary  conclusion.  Appearances  indicating:  guilt,  but 
still  not  inconsistent  with  innocence,  are  not  suflScient. 
Phillips  V.  Phillips,  52  N.  Y.  S.  489.  If  the  facts  shown 
may  be  reconciled  with  innocence,  they  are  insufficient 
to  sustain  a  conviction.  Weaver  v.  State,  74  Ga.  376; 
State  V.  Moss,  73  Wash.  430. 

Failure  on  the  part  of  the  defendant  to  introduce 
evidence  showing  good  character  raises  no  presumption 
of  guilty  conduct.    20  L.  R.  A.  609. 

Brovm  &  Belford,  Amid  Curias: 

The  evidence  proved  adultery  by  the  appellant,  as  well 
as  that  the  alleged  defendant  was  a  fictitious  person. 

The  trial  court  was  the  exclusive  judge  of  the  credi- 
bility of  the  witnesses.  The  evidence  being  conflicting, 
and  there  being  substantial  evidence  to  support  them, 
the  findings  of  the  trial  court  are  conclusive.  Dixon  v. 
Miller,  184  Pac  926;  Thompson  v.  Tonopah  L.  Co., 
37  Nev.  183 ;  Leete  v.  S.  P.  Co.,  37  Nev.  49 ;  Robinson 
M.  Co.  V.  Riepe,  37  Nev.  27 ;  Turley  v.  Thomas,  31  Nev. 
181;  Gardner  v.  Gardner,  23  Nev.  215;  McNamee  v. 
Nesbitt,  24  Nev.  400 ;  Anderson  v.  Feutsch,  31  Nev.  501. 

By  the  Court,  Coleman,  C.  J.  : 

This  is  an  action  for  divorce  on  the  ground  of 
nonsupport.  Service  of  summons  was  made  by  publica- 
tion. The  defendant  failing  to  appear,  and  other  cir- 
cumstances seeming  to  justify  such  action,  counsel  were 
asked  to  appear  as  amici  curiae.  The  decision  and  judg- 
ment of  the  trial  court  having  been  adverse  to  the  plain- 
tiff, and  a  motion  for  a  new  trial  having  been  denied,  an 
appeal  has  been  taken. 

While  counsel  appearing  as  amici  curiae  admit  that 
plaintiff  was  a  party  to  a  marriage  ceremony  on  Sep- 
tember 5,  1906,  as  alleged  in  the  complaint,  it  is  con- 
tended (1)  that  there  is  in  fact  no  individual  by  the 
name  of  Wilfred  P.  Allen,  but  that  Dr.  Harrison  G. 
Dyar,  or  some  other  person,  at  the  time  of  the  perform- 
ing of  the  marriage  ceremony,  impersonated  Wilfred  P. 
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Allen ;  and  (2)  that  if  there  is  in  fact  a  WiKred  P.  Allen, 
the  plaintiff  is  not  entitled  to  a  divorce,  because  of 
adulterous  conduct  on  her  part  long  prior  to  the  time 
when  it  is  claimed  he  failed  to  support  her. 

1.  Appellant  has  assigned  something  like  250  errors, 
most  of  them  going  to  alleged  erroneous  rulings  upon- 
certain  objections  to  testimony  taken  by  deposition.  A 
great  majority  of  the  assignments  may  be  disposed  of 
summarily,  for  the  reason  that  it  appears  that,  while 
objections  were  made  to  certain  questions  propounded 
during  the  taking  of  the  depositions,  the  record  fails  to 
show  that  the  objections  so  made,  or  any  others,  were 
urged  upon  the  court  during  the  trial  or  at  any  other 
time,  or  that  the  court  ruled  upon  those  made  at  the 
time  of  the  taking  of  the  depositions.  This  being  true,  it 
cannot  be  said  that  the  court  committed  any  error  as  to 
such  matters,  and  we  are  powerless  to  consider  the 
assignments. 

2.  Upon  the  trial,  and  after  the  depositions  of 
Richard  M.  Hicks,  Alma  Stover,  Catherine  Booth,  Louise 
Baker,  Karl  Vaupel,  and  Joseph  Davis  had  been  read 
in  evidence,  an  objection  was  made  that  such  deposi- 
tions as  a  whole  were  irrelevant,  incompetent,  and 
immaterial,  in  that  they  do  not  tend  to  establish  or 
disprove  any  issue  in  the  case,  or  any  of  the  contentions 
urged  by  counsel  appearing  as  amici  curiae.  The  objec- 
tions so  made  were  overruled  by  the  court,  in  which  it 
was  clearly  right,  for  the  reason  that  all  of  said  wit- 
nesses testified  to  circumstances  which,  in  connection 
with  the  other  evidence,  tended  to  show,  either  that 
there  is  in  fact  no  Wilfred  P.  Allen  or  that  the  plaintiff 
had  been  guilty  of  adultery  with  Dr.  Dyar,  or  both. 

3.  The  evidence  consists  of  1,000  typewritten  pages, 
and  we  would  feel  justified  in  affirming  the  judgment 
without  reviewing  the  testimony;  but,  in  view  of  the 
apparent  seriousness  with  which  it  is  insisted  that  the 
evidence  does  not  justify  the  findings  and  judgment,  we 
will  review  the  facts  as  briefly  as  possible.  In  the  year 
1900,  Dr.  Dyar,  an  entomologist  of  some  note  and  an 
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employee  of  the  government,  his  wife,  son,  and  daughter, 
while  spending  their  vacation  at  a  summer  resort  in 
Virginia,  became  acquainted  with  the  plaintiff.  In  the 
fall,  after  all  the  parties  had  returned  to  Washington, 
where  plaintiff  followed  the  vocation  of  a  kindergarten 
teacher,  she  (then  Miss  Wellesca  Pollock)  applied  to  Dr. 
Dyar  for  employment  for  the  hours  after  school,  which 
she  obtained.  As  time  went  by,  she  became  intimate 
with  the  family  of  the  doctor.  He  was  a  man  of  wealth, 
owning  realty  in  New  York  of  the  value  of  over  $400,000, 
and  property  of  a  like  value  in  Washington.  It  seems 
he  was  dealing  quite  extensively  in  Washington  realty, 
all  of  which,  except  his  home,  eventually  stood  in  the 
name  of  Miss  Pollock.  Mrs.  Dyar,  learning  of  this, 
became  displeased,  and  objected  to  such  a  course  of 
conduct  toward  Miss  Pollock.  An  estrangement  sprang 
up  between  the  doctor  and  his  wife;  the  friendship 
between  him  and  Miss  Pollock  becoming  all  the  while 
more  firmly  cemented.  In  the  spring  of  1906,  Dr.  Dyar's 
family  went  to  Los  Angeles  for  a  trip.  In  May  of  that 
year  the  doctor  followed.  About  the  same  time  that  the 
doctor  planned  to  go  to  Los  Angeles,  Miss  Pollock  was 
inspired  to  make  a  visit  to  Pasadena.  They  met  in 
Arizona,  and  spent  several  days  together  in  the  Grand 
Canyon;  Dr.  Dyar  going  on  to  his  family  and  Miss 
Pollock  to  Pasadena.  After  they  had  been  in  California 
some  time.  Dr.  Dyar's  mother-in-law  came  home  one 
evening  with  the  news  that  she  had  met  Miss  Pollock 
in  Pasadena,  at  which  Dr.  Dyar  feigned  great  surprise. 
While  the  doctor  had  made  it  a  practice  to  keep  a  diary, 
in  which  he  entered  everything  of  interest  to  him  which 
it  was  safe  to  note,  he  did  not  enter  therein  the  fact  of 
having  traveled  through  the  Grand  Canyon  with  Miss 
Pollock,  or  note  that  he  had  seen  her  on  the  trip,  but  did 
note  therein  the  fact  of  his  meeting  her  in  Los  Angeles 
after  she  had  been  brought  to  light  by  the  accidental 
discovery  of  his  mother-in-law. 

In  due  season  the  parties  returned  to  Washington, 
and   on    September    5,    Miss   Pollock's   marriage   was 
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solemnized  in  Richmond,  Va.,  to  a  real  or  impersonated 
Wilfred  P.  Allen.  From  this  time  on  her  movements, 
and  those  of  the  mystical  Mr.  Allen,  were  such  as  to 
cause  a  £:reat  deal  of  gossip  among  her  relatives  and 
friends  in  Washington.  To  go  back  a  few  months,  the 
plaintiff  testified  that  while  spending  an  hour  between 
trains  in  Chicago,  while  on  her  trip  to  Pasadena  in  May, 
she  became  engaged  in  conversation  with  a  gentleman  in 
the  depot.  Being  an  enthusiastic  devotee  of  the  Bahai 
Revelation — ^a  Persian  religious  sect — she  claims  to  have 
spoken  to  him  thereof,  obtained  his  name  and  address, 
and  later  sent  him  literature  pertaining  thereto.  This 
led  to  correspondence,  and  later  to  a  proposal  of  mar- 
riage by  Mr.  Allen,  the  party  whom  she  claims  to  have 
met  in  the  depot.  She  testified  relative  to  consulting 
Dr.  Dyar  as  to  the  wisdom  of  accepting  the  proposal, 
and  of  his  having  urged  her  to  accept  the  same  and  raise 
a  family  of  children,  and  that  as  an  inducement  to  her 
doing  so  he  generously  offered  financial  assistance  in 
the  venture,  should  it  be  needed.  She  also  testified  that 
at  the  time  of  meeting  Mr.  Allen  he  was  a  railroad 
conductor,  with  headquarters  at  Pittsburg.  It  is  an 
admitted  fact  that  none  of  her  relatives,  friends,  or 
acquaintances,  except  Dr.  Dyar,  ever  met  or  saw  Mr. 
Allen,  though  they  were  exceedingly  anxious  to  do  so. 
There  is  testimony  to  the  effect  that  Allen  insisted  upon 
being  kept  out  of  sight  and  that  plaintiff  cooperated  with 
him  in  this  effort. 

Allen  never  lived  in  Washington,  but  about  the  time 
of  his  marriage  it  is  claimed  that  he  gave  up  his  rail- 
road job  and  went  into  the  employ  of  a  well-to-do  Mr. 
McGrath,  of  Philadelphia,  as  a  kind  of  secretary,  whose 
residence  and  street  address  the  plaintiff  never  knew, 
nor  did  she  know  of  any  other  address  of  her  husband 
than  "General  Delivery,"  Philadelphia.  From  Mr. 
McGrath  she  testified  that  Allen  received  the  munificent 
salary  of  $65  per  month  and  the  hope  of  future  reward. 
On  direct  examination  plaintiff  testified  that  immedi- 
ately after  their  marriage  they  went  on  a  honejrmoon 
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trip  to  Pittsburg ;  but  so  devoid  seems  to  have  been  the 
honeymoon  of  impressive  incidents  that  it  made  no 
marked  impression  on  her,  for  on  cross-examination  she 
testified  that  the  honeymoon  trip  was  about  Christmas- 
time. 

Shortly  after  the  marriage — whether  to  a  real  or  an 
impersonated  Mr.  Allen — plaintiff  was  ensconced  in  a 
flat  in  Washington  and  devoting  her  time  to  Dr.  Dyar; 
Mr.  Allen,  she  claims,  coming  for  a  visit  from  time  to 
time.  She  says  that  the  doctor  visited  her  apartment 
but  seldom  for  several  months,  after  which  he  began  to 
take  his  lunch  with  her,  his  visits  becoming  more  fre- 
quent as  time  went  by.  Finally  a  baby  boy  was  born ; 
and  another,  and  then  another ;  but,  notwithstanding  the 
fact  that  Mr.  Allen  was,  according  to  her  testimony, 
living  in  Philadelphia,  only  a  few  hours'  ride  from 
Washington,  he  did  not  show  himself  on  any  of  those 
occasions.  Her  relatives  aiid  friends  became  doubting 
Thomases,  and  evidently  their  attitude  began  to  disturb 
the  peace  of  mind  of  Mrs.  Allen  and  Dr.  Dyar,  for  they 
proceeded  to  concoct  evidence  to  prove  the  existence  of 
Allen,  in  the  hope  of  allaying  suspicion.  They  made 
him  a  bank  depositor.  He  knew  nothing  of  his  good 
fortune  in  this  respect,  for  the  doctor  furnished  the 
money,  and  plaintiff  testified  that  at  the  time  of  opening 
the  account  she  did  not  know  where  Allen  was.  While 
nurses  testified  they  had  never  seen  Mr.  Allen  at  times 
of  accouchement,  they  gave  evidence  of  the  frequent 
presence  of  Dr.  Dyar  on  such  occasions ;  of  his  lying  on 
Mrs.  Allen's  bed  after  the  birth  of  one  of  the  children. 
The  doctor  furnished  the  money  to  build  a  house  in 
Washington  for  the  plaintiff.  He  claims  that  the  money 
thus  expended  was  profit  on  a  certain  deal  made  by  him 
in  her  name,  and  that  he  took  that  means  of  compen- 
sating her  for  her  kindness.  There  is  evidence  of  many 
other  loans  to  Mrs.  Allen.  He  proved  as  good  as  his 
given  word,  made  before  and  as  an  inducement  of  the 
alleged  marriage. 

The  estrangement  between  the  doctor  and  his  wife 
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continued  to  increase.  While  his  family  was  away  on 
a  summer  outing,  he,  as  he  testified,  was  taken  sick. 
He  went  to  consult  a  physician,  who,  instead  of  having 
him  removed  to  a  hospital,  had  him  taken  to  the  house 
of  Mrs.  Allen,  though  she  was  not  a  nurse  and  had 
three  children  to  care  for,  and  when  his  own  family 
returned  from  the  summer  outing  he  refused  to  go  to 
his  home.  Later  in  the  year  (1914)  he  went,  as  he  and 
plaintiff  testified,  to  Florida  and  Nassau,  on  one  of 
the  near-by  islands,  for  his  health ;  plaintiflf  accompany- 
ing him,  as  she  testified,  in  the  capacity  of  nurse.  While 
on  that  trip  she  found  it  necessary  to  write  a  letter  to  be 
read  to  the  eldest  boy  by  Mrs.  Leech,  the  caretaker  of 
the  children,  with  whom  they  had  been  left  in  Washing- 
ton, the  purpose  of  which  was  to  impress  upon  the  mind 
of  the  boy  that  "Papa"  Allen  really  existed. 

After  the  return  of  Dr.  Dyar  and  Mrs.  Allen  from 
Nassau,  and  some  time  in  March,  1915,  Mrs.  Allen 
wrote  to  an  attorney  in  Reno  relative  to  procuring  a 
divorce  for  herself  and  two  others.  She  was  so  satisfied 
with  the  results  of  the  correspondence  that  in  the  month 
of  June,  1915,  she  and  her  three  children.  Dr.  Dyar, 
Mrs.  Leech  (an  assistant  to  Mrs.  Dyar),  her  two  chil- 
dren, and  a  niece  sailed  from  New  York  to  San  Fran- 
cisco, and  on  the  day  after  their  arrival  at  that  port 
left  for  Reno,  where  a  rented  house  awaited  the  party, 
in  which  they  took  up  their  residence.  After  they  had 
been  in  Reno  a  few  days  differences  arose  between  Mrs. 
Leech  and  Mrs.  Allen  and  Dr.  Dyar,  and  shortly  there- 
after the  first-named  returned  to  Washington.  In  due 
time,  and  simultaneously,  suit  for  a  divorce  was  insti- 
tuted both  by  Mrs.  Allen  and  Dr.  Dyar.  Mrs.  Leech 
and  her  husband  testified  to  catching  Mrs.  Allen  and  Dr. 
Dyar  in  the  act  of  adultery  on  two  or  more  occasions, 
which  was  flatly  denied  by  the  doctor  and  Mrs.  Allen. 

The  foregoing  is  a  skeleton  of  the  case,  into  which  we 
shall  weave  further  facts  as  we  proceed.  Counsel  for 
plaintiff   assert  that  it   is   made   to   appear  that   the 
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evidence  of  the  Leeches  is  perjury,  and  that  there  is 
no  substantial  evidence  to  sustain  the  judgment.  Cer- 
tain portions  of  the  testimony  of  the  Leeches  seem 
improbable,  and  we  think  counsel  appearing  as  amici 
curise  take  the  same  view ;  but  it  is  safe  to  say  the  same 
of  much  of  the  testijnony  of  Mrs.  Allen  and  Dr.  Dyar. 
At  least  the  trial  court  was  evidently  of  that  opinion. 
We  quote  from  his  decision : 

"I  cannot  understand  how  any  one  could  listen  to  the 
evidence  of  the  plaintiff,  and  watch  her  conduct  and 
demeanor  upon  the  stand,  without  being  impressed  with 
her  absolute  lack  of  sincerity.  *  *  *  i  find  but  little, 
indeed,  if  anything,  which  cannot  be  harmonized  with 
the  theory  advanced  by  counsel  on  behalf  of  the  court ; 
that  is,  that  there  is  not,  and  never  was,  any  such  charac- 
ter as  the  defendant  named.  *  *  *  Plaintiff's  case, 
to  say  the  least,  is  too  clouded  with  doubts  and  question- 
able circumstances.  *  *  *  Upon  the  issue  as  to 
whether,  under  such  circumstances  as  shown  by  the 
evidence  in'  this  case,  the  defendant  would  be  obligated 
either  legally  or  morally  to  provide  for  plaintiff,  for, 
considering  her  manner  of  living  during  the  period 
complained  of,  to  say  nothing  of  the  evidence  of  the 
witness  Dyar,  and  almost  innumerable  instances  and  cir- 
cumstances, the  conclusion  is  almost  inevitable  that  this 
plaintiff  and  the  said  witness  Dyar  were  at  the  time  of 
the  filing  of  the  complaint,  and  for  many  years  prior 
thereto  had  been,  living  in  adultery." 

It  is  a  well-established  rule  of  law  in  this  state  that, 
where  the  evidence  is  conflicting,  the  judgment  of  the 
trial  court  will  not  be  disturbed,  if  there  is  substantial 
evidence  in  the  record  to  support  the  judgment.  Dixon 
V.  Miller,  43  Nev.  280,  184  Pac.  926.  That  the  evidence 
is  conflicting  will  not  be  denied.  Is  there  substantial 
evidence  in  the  record  to  support  the  findings  and  judg- 
ment? Unquestionably.  The  trial  court  was  justified 
in  its  conclusion  that  Wilfred  P.  Allen  was  a  product 
of  the  minds  of  the  plaintiff  and  Dr.  Dyar. 
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But  why  was  it  ever  necessary  that  the  plaintiff  go 
through  the  form  of  being  married?  Two  reasons  may 
be  assigned :  First,  to  provide  a  father  for  the  children ; 
and,  secondly,  to  allay  the  suspicions  of  the  friends  and 
relatives  of  the  respective  parties  of  any  improper  con- 
duct on  the  part  of  the  plaintiff  and  JDr.  Dyar.  The  story 
as  to  the  reason  offered  by  the  plaintiff  for  the  unwilling- 
ness of  Mr.  Allen  to  show  himself  is  not  only  unnatural 
and  unreasonable,  but  has  all  the  earmarks  of  fiction. 
The  plaintiff  testified  that  Mr.  Allen  was  going  under 
an  assumed  name,  because  he  had  committed  an  act 
which  made  it  unwise  for  him  to  go  by  his  right  name 
or  show  himself  in  Washington;  that  he  was  supposed 
to  have  been  drowned,  but  had  miraculously  escaped; 
that  he  had  even  concealed  his  escape  from  his  broken- 
hearted mother  and  father,  the  latter  a  prominent  rail- 
road official  in  the  West.  But  she  did  testify  that  he 
went  to  Waghington  from  time  to  time  to  see  her ;  that 
he  knew  of  the  suspicions  of  the  plaintiff's  relatives  and 
of  the  feeling  of  Mrs.  Dyar,  and  that  to  allay  that 
suspicion  and  reestablish  her  in  their  esteem  he  copied, 
signed,  and  mailed  to  Mrs.  Dyar  and  plaintiff's  brother 
letters  which  had  been  drafted  by  plaintiff  and  Dr.  Dyar. 

Can  any  one  believe  such  a  story?  Is  it  possible  that 
a  devoted  husband,  the  chastity  of  whose  faithful  and 
loving  wife  is  in  question,  and  in  whose  purity  he  has 
unbounded  confidence,  would  fail  to  come  forward  and 
show  himself  to  his  wife's  sisters,  brother,  and  friends, 
and  to  Mrs.  Dyar?  None  of  them  were  interested  in 
prosecuting  him,  but  were  anxious  as  to  plaintiff's  stand- 
ing in  the  esteem  of  their  friends.  Most  men  will  fight 
when  scandal  is  uttered  concerning  a  faithful  wife,  yet 
in  this  case  it  is  sought  to  make  the  court  and  the  rela- 
tives and  friends  believe  that  a  man  exists  who  will 
write  letters  to  prove  his  existence,  but  who  will  not 
show  himself  to  clear,  a  devoted  and  pure  wife  of 
suspicion. 

But  we  have  another  fiction,  the  product  of  the  fertile 
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minds  of  plaintiff  and  Dr.  Dyar,  to  allay  suspicion.  An 
account  was  opened  in  one  of  the  Philadelphia  banks  in 
the  name  of  the  defendant  by  the  plaintiff,  the  money 
($1,800)  being  furnished  by  Dr.  Dyar.  Checks  were 
drawn  upon  the  account  to  pay  the  attending  nurse  and 
the  doctor  at  the  time  of  the  birth  of  the  children,  as 
well  as  plaintiff's  brother,  for  accommodations  at  his 
resort  for  plaintiff  and  the  children.  The  testimony  of 
the  plaintiff  relative  to  the  bank  account  is  very  unsatis- 
factory. She  testified  that  she  did  not  know  whether  Mr. 
Allen  was  in  Philadelphia  or  in  the  West  at  the  time 
of  the  opening  of  the  account.  He  seemed  not  to 
have  known  of  his  good  fortune  at  the  time  the 
account  was  opened,  and  never  to  have  deposited  a 
dollar  to  the  account,  nor  to  have  drawn  one  from  it  for 
his  personal  use.  He  simply  was  one  of  "those  husbands 
who  would  obey  orders,  so  long  as  they  were  limited  to 
writing  letters,  signing  checks,  and  such  routine,  but 
who  would  never  let  any  one  see  him  in  Washington. 

What  was  the  purpose  of  this  bank  account?  If  the 
existence  of  Allen  could  not  be  established  in  the  minds 
of  plaintiff's  relatives  and  friends  and  Mrs.  Dyar,  then 
it  must  follow  that  the  plaintiff,  through  the  miraculous 
influence  of  the  Bahai  Revelation,  must  have  experienced 
three  mystical  conceptions,  or  stand  proven  in  the  eyes 
of  her  friends  an  adulteress,  and  Dr.  Dyer  shown  not 
to  have  advanced  his  money  without  a  reason — ^rather 
that  he  did  advance  it  for  a  reason  other  than  that  given. 
But,  conceding  that  a  good  reason  did  exist  for  not 
disclosing  himself  to  the  relatives  and  friends  of  the 
plaintiff,  what  could  have  been  the  reason  for  concealing 
from  the  plaintiff  the  place  of  residence  of  the  well-to-do 
Mr.  McGrath?  None  is  assigned  by  the  plaintiff;  the 
court  is  left  to  surmise.  What  better  reason  could  have 
existed  than  that  there  was  no  such  person?  Another 
singular  thing  is  that  Allen  never  disclosed  to  the  plain- 
tiff the  identity  or  place  of  residence  of  his  parents. 

But  one  of  the  most  amazing  things  of  this  whole  case 
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is  the  fact  that  plaintiff  found  it  necessary  while  at 
Nassau  to  write  a  long  letter,  to  be  read  to  her  eldest 
son,  to  reestablish  confidence  in  him  of  the  existence  of 
a  father.  In  that  letter  she  spoke  of  the  probability 
of  Mr.  Allen  coming  with  Mr.  McGrath  to  Nassau  for 
a  visit ;  but  he  was  not  fatherly  enough  to  make  a  visit 
from  Philadelphia  to  Washington  to  allay  the  anxiety 
of  his  son's  doubt  as  to  his  existence.  A  queer  Mr.  Allen 
he  was  indeed!  In  the  letter  to  which  we  have  alluded 
the  plaintiff  stated  that  "Papa  Allen"  had  given  the  boy 
the  nickname  "Trilobite,"  because  of  a  certain  habit  the 
boy  had  which  reminded  him  of  the  trilobite.  The  evi- 
dence shows  that  Mr.  Allen  was  a  man  of  public-school 
education,  while  Dr.  Dyar,  who  admitted  in  his  testi- 
mony having  called  the  boy  a  little  "trilobite,"  was  an 
entomologist  in  the  employ  of  the  government.  To 
whom  would  a  court  most  likely  attribute  the  origin  of 
the  nickname — Dr.  Dyar,  or  the  Allen  of  doubtful  exis- 
tence? Since  the  trilobite  became  extinct  in  the  Paleo- 
zoic age,  is  it  likely  that  one  of  Allen's  limited  education 
knew  anything  about  the  trilobite?  Does  not  Dr.  Dyar 
loom  up  in  the  maze  ? 

Another  incident  which  we  might  mention  was  the 
plaintiff's  testimony  relative  to  her 'honeymoon  trip.  On 
direct  examination  she  said  it  was  taken  at  the  time 
of  the  marriage.  On  cross-examination  she  was  at  first 
somewhat  in  doubt  whether  it  was  at  the  time  of  the 
marriage  or  about  Christmas-time.  While  under  cross- 
examination,  and  after  a  recess  of  the  court,  during 
which  she  had  an  opportunity  to  confer  with  Dr.  Dyar, 
she  fixed  the  time  positively  as  being  about  Christmas- 
time. She  then  said  she  was  able  to  fix  it  because  she 
knew  that  there  was  high  water  at  Pittsburg  at  the 
time,  and  that  Dr.  Dyar  had  stated  to  her  that  the  high 
water  was  at  that  time.  Having  in  mind  the  fact  that 
this  testimony  was  given  about  ten  years  after  the 
honeymoon  trip  had  been  taken,  it  is  a  most  remarkable 
circumstance  that  Dr.  Dyar  would  know  about  the  high 
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water  at  that  time,  or  remember  it,  unless  he  had  been 
in  Pittsburg  at  the  time  mentioned.  If  he  was  there, 
was  he  not  the  Mr.  Allen  who  was  enjoying  the  honey- 
moon trip? 

Dr.  Dyar  knew  that  his  wife  had  been  estranged  from 
him,  designedly  or  innocently,  by  the  plaintiff,  and  it 
does  seem  that,  if  there  were  no  sentimental  ties  existing 
between  him  and  the  plaintiff,  he  would  never  have 
found  it  necessary  to  go  the  length  he  did  in  his  course 
of  conduct  with  the  plaintiff.  She  testified  that  she  went 
to  Nassau  with  the  doctor  as  a  nurse.  It  is  admitted 
that  he  did  not  come  to  Nevada  with  the  intention  of 
becoming  a  resident  (at  least  he  so  testified)  and  of 
obtaining  a  divorce,  but  the  plaintiff  came  for  that 
express  purpose.  The  doctor  went  to  Nassau — ^accept- 
ing their  evidence — to  recuperate  from  an  attack  of  la 
grippe,  and  still  needed  the  care  of  the  plaintiff  when 
she  came  to  Nevada.  There  is  no  testimony  in  the  record 
that  any  doctor  had  advised  Dr.  Dyar  that  his  health 
demanded  that  he  follow  the  plaintiff  on  a  long  ocean 
trip,  and  to  Reno.  After  he  had  arrived  in  Reno,  he 
followed  his  profession  as  an  employee  of  the  govern- 
ment, and  there  is  no  evidence  that  he  ever  had  the 
need  of  a  physician  during  the  entire  period  between  the 
time  he  left  Nassau  and  up  to  the  time  of  the  trial.  In 
this  view  of  the  case,  if  no  sentimental  reasons  entered 
into  his  accompanying  the  plaintiff,  it  might  be  thought 
strange  that  an  educated  and  refined  scientist  could  be 
so  devoid  of  regard  for  the  feelings  of  his  wife,  daugh- 
ter,  and  son  as  to  conduct  himself  as  he  did,  especially 
since  he  might  have  secured  the  services  of  a  trained 
nurse  to  take  care  of  him,  had  he  needed  one,  and 
thereby  do  a  bit  to  allay  the  suspicion  of  all  as  to  the 
relationship  existing  between  him  and  the  plaintiff. 

We  might  continue  to  point  out  from  the  record 
evidence  which  in  our  opinion  forges  a  chain  of  circum- 
stances which  leads  irresistibly  to  the  conclusion,  not 
only  that  there  is  substantial  evidence  in  the  record  to 
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sustain  the  judgment,  but  that  no  other  judgment  could 
properly  have  been  rendered  in  the  case. 
The  judgment  is  affirmed. 

On  Petition  for  Rehearing 
By  the  Court,  Coleman,  J. : 

In  the  petition  for  rehearing  it  is  strenuously  con- 
tended that  the  court  erred  in  holding  that  the  objections 
made  to  certain  testimony  during  the  taking  of  the 
depositions  of  several  witnesses  could  not  be  considered 
on  appeal,  since  they  had  not  been  urged  upon  the  trial 
court.    In  the  petition  it  is  said : 

"YoUr  petitioner  respectfully  urges  that  each  and  all 
of  these  assignments  were  based  upon  objections  regu- 
larly taken,  and  that  it  was  the  duty  of  the  trial  court 
to  rule  upon  them,  whether  the  court  so  ruled  or  not,  and 
if  the  trial  court  failed  to  do  and  perform  its  duty  in 
these  particulars  and  failed  to  allow  appellant  all  her 
rights  and  privileges  in  the  court  below,  that  that 
furnishes  no  reason  why  appellant  should  be  denied  the 
benefit  of  such  objections  in  the  above-entitled  court." 

1, 2.  In  this  contention  counsel  is  mistaken.  Nothing 
was  before  the  trial  court  to  rule  upon.  Objections 
noted  at  the  time  of  the  taking  of  a  deposition  will  not 
be  considered  by  the  court  unless  renewed  upon  the 
trial.  Objections  going  only  to  the  form  of  the  question 
or  answer  should  always  be  made  at  the  time  a  deposi- 
tion is  taken,  that  the  opposing  party  may  have  an 
opportunity  to  correct  the  vice  (McLeod  v.  Miller  &  Lux, 
40  Nev.  447, 153  Pac.  566) ,  and,  if  not  then  miade,  cannot 
be  urged  upon  the  trial;  but  objections  going  to  the 
materiality  or  competency  need  not  be  made  at  the 
taking  of  the  deposition,  but  may  be  made  for  the  first 
time  upon  the  trial,  and,  if  made  before  the  trial,  the 
objection  must  be  renewed  upon  the  trial  and  a  ruling 
insisted  upon,  and,  if  the  court  refuses  to  rule,  the  mis- 
conduct of  the  court  in  so  doing  must  be  assigned  as 
error  and  embodied  in  the  record,  for  otherwise  we  may 
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presume  that  the  objection  is  waived.  In  Thomas  v. 
Boyd,  108  Va.  584,  62  S.  E.  346,  it  was  held  that  where 
objection  was  made  at  the  time  a  deposition  was  taken, 
but  not  upon  the  trial,  the  objection  embodied  in  the 
deposition  was  deemed  waived.  To  the  same  effect: 
Hancock  v.  Chapman,  170  Ky.  99, 185  S.  W.  813 ;  Rober- 
son  V.  Roberson,  183  Ky.  45,  208  S.  W.  19 ;  Tremaine  v. 
Dyott,  161  Mo.  App.  217,  142  S.  W.  760;  Murray  v. 
Omaha  T.  Co.,  95  Neb.  175,  145  N.  W.  360 ;  7  A.  L.  R. 
1343. 

We  are  unable  to  find  an  authority  holding  to  the 
contrary. 

While  what  we  have  said  must  necessarily  result  in 
a  denial  of  the  petition  for  a  rehearing,  we  do  not  desire 
to  seem  disposed  to  avoid  ruling  upon  the  objections 
which  were  made  at  the  time  the  depositions  in  question 
were  tak§n.  As  a  matter  of  fact,  many  of  the  objec- 
tions were  well  taken.  It  is  true,  also,  that  some  of  the 
objections  were  frivolous  and  without  merit,  as  is  true 
of  a  large  majority  of  the  objections  interposed  in  almost 
every  trial.  But  if  the  objections  which  were  well  taken 
had  been  urged  upon  the  court  during  the  trial  and 
sustained,  such  rulings  could  not  have  affected  the 
result  upon  the  merits.  There  is  ample  competent  evi- 
dence in  the  record  to  show  the  manner  in  which  Mrs. 
Allen  and  Dr.  Dyar  had  demeaned  themselves  toward 
each  other,  as  outlined  in  the  original  opinion. 

The  petition  for  rehearing  is  quite  lengthy,  and 
consists  mainly  of  a  singling  out  of  various  circum- 
stances and  building  around  and  about  them  an  argu- 
ment to  show  that  each  of  them,  standing  alone,  does 
not  make  out  a  case  against  the  plaintiff — all  of  which 
we  concede;  but  the  big  fact  is  that,  while  one  circum- 
stance may  prove  nothing,  a  long  train  of  circumstances, 
covering  a  period  of  several  years,  may  make  out  a  case 
good  and  strong. 

The  evidence  in  the  case,  as  a  whole,  shows  an  utter 
disregard  on  the  part  of  Mrs.  Allen  and  Dr.  Dyar  for 
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the  conventionalities  of  life.  Society  is  hedged  about 
by  certain  recognized  canons  of  moral  ethics  that  can- 
not be  violated  without  incurring  a  penalty.  These 
canons  have  grown  up  and  become  crystallized — ^the 
products  of  man's  knowledge  of  human  nature — ^and 
he  who  defies  them  well  knows  that  in  so  doing  he  is 
constructing  a  case  against  himself  in  the  eyes  of  decent 
society.  Society  demands  that  these  canons  of  moral 
ethics  be  recognized  and  enforced. 

There  was  ample  evidence  to  justify  the  judgment. 

Petition  for  rehearing  is  denied. 


[N0.24GG] 

In  the  Matter  of  the  Estate  of  CHARLES 

PEDROLI,  Deceased.  ^ 

LOUISE  PEDROLI,  Petitioner,  v.  JOSEPH  SCOTT, 
Administrator  of  the  Estate  of  Charles 
PEDROLI,  Deceased,  Respondent. 

[193Pac.852] 

1.  Executors    and    Administrators  —  Undertaking     Given    in 

Behalf  of  Administrator,  Appealing  from  Revocation  of 
Letters,  Held  in  Capacity  as  Administrator,  and  Not  as 
Individual. 

On  appeal  from  order  revoking  letters  of  administration, 
an  undertaking,  "Whereas,  the  above-named  respondent,  Joseph 
Scott  as  administrator,  ♦  ♦  *  has  appealed  to  the  supreme 
court,"  etc.,  held,  given  in  behalf  of  the  appellant  in  his  repre- 
sentative capacity,  and  not  as  an  individual. 

2.  Executors  and  Administrators — No  Appeal  by  Administrator 

AS  Such  from  Order  Revoking  Letters. 

An  administrator  cannot  appeal  in  his  representative  capa- 
city from  an  order  which  revokes  his  letters  of  administration, 
under  Rev.  Laws  6112;  his  only  right  of  appeal  being  as  an 
individual. 

3.  Executors  and  Administrators — Appeal  as  Administrator  Not 

Good  as  Appeal  as  Individual. 

Notice  of  appeal  and  undertaking  on  appeal  by  one  "as 
administrator"  from  an  order  revoking  his  letters  of  adminis- 
tration cannot  be  considered  as  an  appeal  by  such  adminis- 
trator in  his  individual  capacity,  and  he  will  not  be  permitted 
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to  perfect  an  appeal  in  his  individual  capacity,  under  Rev. 
Laws,  5358,  which  provides  that  no  appeal  shall  be  dismissed 
for  insufficiency  of  a  notice  of  appeal  or  undertaking  thereon. 

Appeal  from  Sixth  Judicial  District  Court,  Humboldt 
County ;  Edward  F.  Lunsford,  Judge. 

In  the  Matter  of  the  Estate  of  Charles  Pedroli, 
deceased.  Petition  by  Louise  Pedroli  for  the  removal 
of  Joseph  Scott  as  administrator.  An  order  was 
entered,  removing  Scott  and  appointing  petitioner 
as  administrator;  and  from  an  order  denying  the 
motion  for  a  new  trial,  Scott  appeals.  Appeal  dismissed. 
Petition  for  rehearing  denied. 

Campbell  &  Robins,  and  Thonuis  A.  Brandon,  for 
Appellant : 

"No  appeal  shall  be  dismissed  for  insufficiency  of  a 
notice  of  appeal  or  undertaking  thereon."  Rev.  Laws, 
5358. 

"Any  person  interested  in,  affected  by,  and  aggrieved 
at  the  decision  of  the  district  court  *  *  *  revoking 
letters  may  appeal  to  the  supreme  court  of  the  state,  to 
be  governed  in  all  respects  as  an  appeal  from  a  final 
decision  and  judgment  in  action  at  law."  Rev.  Laws, 
6112. 

Objections  may  be  cured  on  suggestions  of  diminution 
of  the  record.    Supreme  Court  Rule  8. 

"We  come  next  to  the  motion  to  dismiss  the  appeal. 
There  are  two  reasons  assigned.  One  is  that  the  appel- 
lant has  no  interest  in  the  subject-matter  of  the  order 
appealed  from.  The  other  is  that  the  testimony  taken 
below  has  not  been  incorporated  in  the  record.  Neither 
of  these  reasons  furnishes  a  ground  for  dismissing  the 
appeal.  The  appellant  (the  removed  administrator)  has 
a  direct  interest  in  the  subject-matter.  His  removal,  if 
upheld,  would  deprive  him  of  his  commissions.  An 
appeal  lies  from  an  order  revoking  letters  of  adminis- 
tration." Williams  v.  Addison,  48  Atl.  458 ;  McAuley  v. 
Tahoe  Ice  Co.,  86  Pac.  913 ;  Jarman  v.  Rea,  61  Pac.  790 ; 


260  In  Re  Pedroli's  Estate  [44th  Nev. 

Argument  for  Respondent 

Coleman  v.  Perry,  61  Pac.  129;   Hayes  v.  Union  Merc. 
Co.,  70  Pac.  975 ;  Bouyssou's  Estate,  82  Pac.  1066. 

Warren  &  Hawkins  and  Cheney,  Downer,  Price  & 
Hawkins,  for  Respondent: 

Is  the  appeal  prosecuted  by  appellant  as  an  individual 
or  as  administrator  of  the  estate  ?  However  this  ques- 
tion may  be  decided,  it  is  manifest,  from  the  record,  that 
the  appeal  must  be  dismissed.  The  order  revoking  the 
letters  is  an  appealable  order ;  but  only  those  aggrieved 
at,  or  interested  in,  or  affected  by,  the  order  can  appeal 
therefrom.  The  estate  is  not  aggrieved  at  or  inter- 
ested in  or  affected  by  the  order.  The  only  person  so 
aggrieved,  interested,  or  affected  is  appellant  in  his 
personal  and  individual  capacity.  But  he  appeals  in 
his  representative  capacity.  As  administrator  he  has 
no  appealable  interest  in  the  order  and  cannot  appeal 
therefrom.  "The  revoking  of  his  letters  of  administra- 
tion affected  him  personally."  In  Re  Henriques,  21  Pac. 
80 ;  In  Re  Morales  Estate,  89  Pac.  540 ;  Coutlet  v.  Atchi- 
son, T.  &  S.  F.  R.  R.  Co.,  52  Pac.  68.  "A  public  adminis- 
trator, after  his  removal  from  office,  has  no  interest  in 
an  estate  of  which  he  has  take.n  charge  which  will 
support  an  appeal  by  him  in  a  pending  suit."  Slater  v. 
Thompson,  255  Fed.  768 ;  Rutenic  v.  Hamaker,  76  Pac. 
196 ;  Edney  v.  Baum,  73  N.  W.  454 ;  Wiggin  v.  Plum- 
mer,  31  N.  H.  251;  Bank  v.  Stanton,  116  Mass.  435; 
In  Re  Dunham's  Estate,  8  Ohio  C.  C.  Rep.  162;  Taylor 
V.  Savage,  1  How.  282,  11  L.  Ed.  132 ;  More  v.  More,  59 
Pac.  823. 

Any  effective  appeal  from  the  order  revoking  the 
letters  of  administration  must  have  been  taken  and 
perfected  by  appellant  as  an  individual,  and  not  as  a 
representative  or  administrator  of  the  estate.  Mani- 
festly, from  the  record,  the  appeal  was  not  taken  and 
perfected  by  appellant  as  an  individual;  and,  if  it  can 
be  so  construed,  there  is  no  undertaking  on  appeal,  and 
the  appeal  is  "ineffectual  for  any  purpose."    Rev.  Laws, 
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5330,  5346 ;  Scossa  v.  Church,  43  Nev.  403,  82  Pac.  925 ; 
Wood's  Estate,  77  Pac.  481. 

By  the  Court,  Coleman,  C.  J. : 

One  Charles  Pedroli,  a  resident  of  Humboldt  County, 
Nevada,  died  intestate  in  Washoe  County,  on  or  about 
January  12,  1919,  and  on  February  1,  1919,  the  district 
court  of  Humboldt  County  appointed  one  Joseph  Scott 
administrator  of  the  estate  of  the  deceased,  who  there- 
upon qualified  as  such.  Thereafter  Louise  Pedroli.  filed 
a  petition,  wherein  she  alleged  that  she  was  the  widow 
of  the  deceased,  and  as  such  was  entitled  to  administer 
upon  the  estate,  and  prayed  the  removal  of  said  Scott 
and  her  appointment.  Upon  the  hearing  of  said  matter, 
in  which  the  only  question  for.  determination  was  as  to 
the  widowhood  of  Louise  Pedroli,  the  court  found  that 
the  petitioner  was  the  widow  of  the  deceased,  and 
entered  an  order  removing  Scott  as  administrator,  and 
appointing  petitioner.  In  due  time  an  order  was  entered 
denying  a  motion  for  a  new  trial.  By  appeal  from  this 
order,  an  effort  has  been  made  to  bring  the.  matter  to 
this  court.  The  respondent  moves  to  dismiss  the  appeal, 
several  grounds  being  relied  upon.  We  deem  it  neces- 
sary to  consider  but  one  of  them,  viz,  that  the  said 
Scott  had  no  right  of  appeal  in  his  representative 
capacity,  and  that  as  an  individual,  or  in  an  individual 
capacity,  he  did  not,  within  five  days  after  the  service 
of  the  notice  of  appeal,  file  an  undertaking  on  appeal, 
or  make  a  deposit  of  money  with  the  clerk  of  the  court ; 
the  undertaking  on  appeal  not  having  been  waived  by 
the  adverse  party. 

Upon  stipulation  of  counsel,  the  motion. to  dismiss 
was  argued  prior  to  the  lapsing  of  the  time  for  the  filing 
of  briefs  on  the  merits  of  the  appeal,  and  though  coun- 
sel for  respondent  filed  a  very  elaborate  brief  in  support 
of  the  motion  to  dismiss,  counsel  for  appellant  filed 
simply  what  purports  to  be  extracts  from  certain 
decisions  without  any  statement  whatever  as  to  their 
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theory  of  the  merits  of  the  motion,  relying  entirely  in 
the  presentation  thereof  upon  their  oral  argument.  Just 
here  we  may  say  that  such  a  practice  cannot  be  com- 
mended. In  view  of  the  demands  upon  the  time  of  the 
court,  it  is  unsafe  to  rest  a  case  of  importance  upon  an 
oral  argument  only.  As  we  recall  the  oral  argument 
made  by  counsel  for  appellant,  it  went  solely  to  the 
contention  that  the  undertaking  on  appeal  was  given  by 
Scott,  not  in  his  representative  capacity,  but  as  an 
individual,  but  that,  if  the  court  determine  such  not  to 
be  the  fact,  in  view  of  the  reluctance  of  courts  to  dismiss 
appeals,  and  the  liberality  governing  the  amending  of 
appeal  bonds,  the  motion  in  question  should  be  denied, 
and  Scott  permitted  to  file  a  bond  on  appeal  in  his 
individual  capacity. 

1.  As  we  read  the  undertaking  on  appeal,  there  can 
be  no  doubt  but  that  it  was  given  in  behalf  of  appellant 
in  his  representative  capacity.    It  reads : 

"Whereas,  the  above-named  respondent,  Joseph  Scott, 
as  administrator  of  the  estate  of  Charles  Pedroli, 
deceased,  in  the  above-entitled  proceedii\g  and  matter, 
has  appealed  to  the  Supreme  Court  of  the  State  of 
Nevada,  from  orders  denying,  his  motions  for  a  new 
trial  herein,  all  of  which  orders  and  judgment  were  so 
made,  entered,  and  rendered  in  the  Sixth  judicial  dis- 
trict court  of  the  State  of  Nevada,  in  and  for  the  county 
of  Humboldt,  in  said  cause,  matter,  and  proceeding  on 
the  30th  day  of  March,  A.  D.  1920 : 

"Now,  therefore,  in  consideration  of  the  premises  and 
of  such  appeal,  we,  the  undersigned,  residents  and  house- 
holders of  Winnemucca,  county  of  Humboldt,  State  of 
Nevada,  do-  hereby  jointly  and  severally  undertake  and 
promise  on  the  part  of  the  said  Joseph  Scott,  as  adminis- 
trator as  aforesaid,  that  the  said  respondent,  Joseph 
Scott,  as  such  administrator,  will  pay  all  damages  and 
costs  which  may  be  awarded  against  him  on  said  appeal 
or  on  a  dismissal  thereof,  not  exceeding  the  sum  of 
$300.00,  to  which  amount  we  acknowledge  ourselves 
jointly  and  severally  bound." 
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The  first  paragraph  of  the  undertaking  recites  that 
the  appellant  has  appealed  ''as  administrator"  of  the 
estate  of  the  deceased,  and  the  obligation  is  to  the  effect 
that  Scott  will  conditionally  pay,  "as  administrator." 
We  do  not  see  how  the  English  language  could  make  it 
clearer  that  Scott  has  sought  to  appeal  in  a  representa- 
tive capacity  only.  If  he  had  sought  to  appeal  person- 
ally, it  would  hardly  be  expected  that  the  sureties  would 
obligate  him  to  pay  as  administrator,  in  case  of  a 
dismissal  of  the  proceedings  or  of  an  adverse  judgment. 

2.  Having  reached  the  conclusion  that  the  under- 
taking was  given  in  behalf  of  appellant  in  his  repre- 
sentative capacity,  the  question  is:  Can  he  appeal  as 
such?  We  are  clearly  of  the  opinion  that  he  cannot. 
This  conviction  is  based  upon  the  fact  that  he  has  ceased 
to  be  the  administrator  of  the  estate,  could  not  control 
the  litigation  thereof  and  handle  its  affairs  generally, 
and,  in  fact,  has  no  appealable  interest  therein.  Section 
6112,  Revised  Laws,  specifically  states  who  may  appeal 
from  an  order  revoking  letters  of  administration.  It 
reads : 

"Any  person  interested  in,  affected  by,  and  aggrieved 
at  the  decision  and  decree  of  the  district  court  appoint- 
ing an  executor  or  administrator,  revoking  letters, 
allowing  a  final  account,  or  disallowing  it,  decreeing  a 
distribution  or  partition,  order  or  decree,  confirming  or 
setting  aside  a  report  of  commissioners,  admitting  or 
refusing  a  will  for  probate,  and  any  other  decision 
wherein  the  amount  in  controversy  equals  or  exceeds, 
exclusive  of  costs,  one  thousand  dollars,  may  appeal  to 
the  supreme  court  of  the  state,  to  be  governed  in  all 
respects  as  an  appeal  from  a  final  decision  and  judgment 
in  action  at  law." 

By  this  statute  the  right  of  appeal  is  limited  to  one 
who  is  "interested  in,  affected  by,  and  aggrieved  at"  the 
removal.  In  what  way  was  Scott  affected  by  the 
removal?  Solely  to  the  extent  of  the  compensation  he 
might  earn  in  the  capacity  of  administrator.  That  is  a 
personal  interest ;  an  interest  antagonistic,  so  to  speak, 
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to  that  of  the  estate  itself.  If  he  has  a  right  to  appeal 
as  administrator,  he  would  no  doubt  claim  that  the 
expense  of  the  appeal  which  he  might  incur,  including 
attorney's  fees,  should  be  paid  by  him  as  administrator 
out  of  the  funds  of  the  estate.  But  of  what  interest  is 
it  to  the  estate  that  Scott  should  be  encouraged  in 
prolonging  litigation  which  cannot  benefit  the  estate  ? 

So  far  as  we  are  advised,  the  authorities  are  unani- 
mous in  holding  that,  where  one  has  been  removed  as 
an  administrator,  his  only  right  of  appeal  is  as  an 
individual.  In  Coutlet  v.  Atchison,  T.  &  S.  F.  R.  Co.,  59 
Kan.  772,  52  Pac.  68,  the  Supreme  Court  of  Kansas,  in 
speaking  of  the  right  of  appeal  by  one  who  has  been 
removed  as  administrator,  said : 

"When  the  order  removing  her  [administratrix]  was 
made  by  the  probate  court,  she  was  no  longer  adminis- 
tratrix. Her  appeal  from  that  order  was  not  an  appeal 
in  behalf  of  the  estate,  or  in  furtherance  of  the  trust 
she  had  been  filling.  Her  appeal  was  an  assertion  of  a 
personal  right  only." 

Erlanger  v.  Danielson,  88  Cal.  480,  26  Pac.  505,  was 
a  case  in  which  one  Danielson  was  removed  as  adminis- 
trator of  an  estate,  and  a  brother  of  the  deceased 
appointed  in  his  stead.  From  the  order  of  removal 
Danielson  sought  to  appeal,  and,  failing  to  give  an 
appeal  bond,  a  motion  to  dismiss  was  made.  In  behalf 
of  Danielson  it  was  contended  that  it  was  not  necessary 
that  he  give  an  appeal  bond,  since  the  statute  required 
none  of  an  administrator.  The  court,  in  disposing  of 
the  motion  to  dismiss,  said : 

"This  is  not  a  proceeding  upon  the  estate  of  which  he 
was  administrator  within  the  purview  of  that  section. 
In  the  first  place,  he  was  not  administrator.  Whatever 
effect  his  appeal,  when  perfected,  would  have  upon  the 
order  removing  him,  it  was  in  full  force  until  then.  It 
follows  that  when  he  filed  his  notice  he  was  not  such 
officer  and  then  had  no  administrator's  bond.  Suppose 
the  contrary  were  held,  and  the  order  removing  him 
was  affirmed;   how  could  his  sureties  be  held  for  costs 
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incurred  after  his  duties  as  administrator  had  ceased? 
But  the  section  has  reference  to  matters  in  which  the 
estate  is  interested.  This  is  his  personal  matter.  The 
undertaking  of  his  sureties  is  that  he  shall  faithfully 
perform  the  duties  of  his  office.  How  can  he  be  said  to 
be  discharging  official  duty  in  appealing  from  an  order 
relieving  him  from  such  duty  ?  It  is  true,  the  legislature 
has  the  power  to  provide  for  obligations  not  mentioned 
in  the  bond,  or  entirely  outside  of  its  apparent  scope, 
and  one  becoming  surety  after  the  law  has  been  enacted 
will  be  bound  accordingly,  for  he  will  be  presumed  to 
know  of  the  law ;  but  this  is  a  harsh  rule,  and  the  legis- 
lature, will  not  be  presumed  to  have  intended  such 
consequence,  unless  the  intent  is  clear.  Here  the 
intendments  are  all  the  other  way.  We  think  the  appeal 
should  be  dismissed." 

In  the  case  of  Knight  v.  Hamaker,  33  Or.  154,  54  Pac. 
277,  wherein  Hamaker  sought  to  appeal  from  an  order 
removing  him  as  administrator  of  an  estate,  upon  con- 
sideration of  a  motion  to  dismiss  his  appeal,  the  court 
used  the  following  language : 

"In  our  opinion,  the  motion  of  Miller  must  be  allowed. 
An  administrator  derives  his  authority  to  act  exclusively 
from  the  appointment  of  the  county  court,  and  when 
such  authority  is  withdrawn  or  revoked  his  power  to 
act  for  the  estate  must  necessarily  cease.  He  is  but  the 
manager  of  an  estate  under  the  orders  of  the  court,  and 
the  provisions  of  the  statute,  and  his  authority  is  derived 
solely  from  that  source.  When  it  is  revoked  he  has  no 
right  to  longer  participate  therein,  or  to  control  any  of 
the  proceedings  in  which  it  is  interested.  And  as  it 
is  clear  that  a  party  cannot  prosecute  an  appeal  from  a 
judgment  unless  he  is  in  some  way  aggrieved  by  it, 
either  personally  or  in  some  representative  capacity, 
it  necessarily  follows  that  when  Hamaker  was  removed 
as  administrator,  and  Miller  appointed  in  his  place,  the 
right  to  control  further  proceedings  on  the  appeal  vested 
in  Miller,  as  the  representative  of  the  estate;  and,  if 
he  does  not  desire  to  proceed  any  further  in  the  matter. 
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Hamaker  ought  not  to  be  heard  to  object.    The  motion 
of  Miller  to  dismiss  the  appeal  is  therefore  sustained." 

3.  But  our  attention  is  called  to  section  5358  of 
Revised  Laws,  which  provides  that  "no  appeal  shall  be 
dismissed  for  insufficiency  of  the  notice  of  appeal  or 
undertaking  thereon,  ♦  ♦  ♦  "  and  it  is  said  that  Scott 
should  be  permitted  to  perfect  an  appeal  in  his  individual 
capacity.  Suffice  it  to  say  that  the  notice  of  appeal  and 
undertaking  on  appeal  are  in  every  respect  regular  and 
sufficient.  No  objection  is  made  to  the  undertaking  on 
the  ground  that  it  is  insufficient.  It  is  admitted  that  both 
the  notice  and  the  bond  are  regular  and  sufficient,  but 
it  is  contended  that,  being  for  the  purpose  of  enabling 
Scott  to  perfect  an  appeal  in  his  representative  capacity, 
which  he  has  no  right  to  prosecute,  the  appeal  should 
be  dismissed.  The  statute  referred  to  does  not,  nor  was 
it  intended  to,  meet  the  situation  here  presented. 

For  the  reasons  given,  it  is  ordered  that  the  appeal  be 
dismissed. 

On  Petition  for  Rehearing 

Per  Curiam: 
Rehearing  denied. 
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In  the  Matter  of  the  Application  of  JAMES 
DOLAN  FOR  A  Writ  of  Habeas  Corpus. 

[193  Pac.  854] 

1.  Criminal  Law — Justice  of  the  Peace  Without  Jurisdiction 
Over  Violation  of  Prohibition  Statutes. 

a  justice  of  the  peace  is  without  jurisdiction  to  try  one 
accused  of  violating  the  prohibition  statute  and  to  impose  a 
sentence  of  fine  or  imprisonment. 

Original  application  by  James  Dolan  for  a  writ  of 
habeas  corpus  to  secure  his  discharge  from  custody. 
Petitioner  discharged. 

Piatt  &  Sanford,  for  Petitioner. 

L.  B.  Fowler,  Attorney-General,  for  Respondent. 

Per  Curiam: 

This  is  an  original  proceeding  in  habeas  corpus  to 
procure  the  discharge  of  petitioner  from  the  custody  of 
the  sheriff  of  Lyon  County,  Nevada. 

The  petitioner  alleges  that  on  the  21st  day  of  Septem- 
ber, 1920,  a  complaint  was  filed  with  the  justice  of  the 
peace  of  Mason  township,  Lyon  County,  Nevada,  charg- 
ing that  on  said  21st  day  of  September  the  petitioner, 
in  said  county,  did  keep,  store,  and  manufacture  for 
barter  and  sale  intoxicating  liquors;  that  a  warrant 
was  thereafter  issued  for  the  arrest  of  the  petitioner; 
and  that  he  was  arrested  and  brought  into  court  and 
entered  to  said  complaint  a  plea  of  guilty,  upon  which 
plea  he  was  adjudged  guilty  and  sentenced  to  pay  a  fine 
and  to  serve  a  sentence  of  six  months  in  the  county  jail. 
Upon  said  sentence,  petitioner  was  committed  to  the 
custody  of  the  sheriff  of  said  county,  from  which  he 
seeks  to  be  discharged,  upon  the  ground  that  the  said 
justice  of  the  peace  had  no  jurisdiction  to  enter  a 
judgment  in  said  matter. 

To  the  petition  the  attorney-general  has  filed  an 
answer,  wherein  it  is  admitted  that  the  said  justice  of 
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the  peace  was  without  jurisdiction  to  enter  a  judgment 
in  said  criminal  proceeding  or  to  issue  a  commitment 
thereupon. 

The  justice  of  the  peace  was  clearly  without  jurisdic- 
tion to  enter  any  judgment  whatever  in  said  case, 
assessing  a  fine  against  petitioner  or  sentencing  him  to 
serve  a  term  in  the  county  jail.  Ex  Parte  Arascada,  44 
Nev.  30 ;  189  Pac.  619 ;  In  Re  Cecchettini,  44  Nev.  41, 
189  Pac.  624. 

It  is  ordered  that  the  petitioner  be  discharged. 


[No.  2453] 

In  the  Matter  of  the  Application  of  WILLIAM  H. 
SHELDON,  FOR  A  Writ  of  Habeas  Corpus. 

[193  Pac.  967] 

1.  Perjury — Attorney   Guilty   of    Subornation   of   Perjury   in 

Inducing  Client  Suing  for  Divorce  to  Swear  Falsely. 

The  act  of  the  attorney  for  a  wife  suing  for  divorce  in  pro- 
curing her  wilfullj'^  and  corruptly  to  swear  that  she  saw  her 
husband,  defendant  in  the  action,  in  Reno,  and  at  the  time 
had  no  knowledge  or  information  that  he  was  coming  there, 
etc.,  testimony  tending  to  negative  any  prearrangement  between 
the  parties,  was  guilty  of  subornation  of  perjury,  denounced 
by  Rev.  Laws,  6350,  despite  section  22  of  the  act  relating  to 
marriage  and  divorce,  since  the  wilful  and  corrupt  assertion  of 
a  falsehood  in  a  matter  important  enough  to  affect  the  credi- 
bility of  a  witness  whose  testimony  is  material  constitutes 
perjury. 

2.  Perjury — Information  Charging  Subornation  Not  Defective, 

Though  Failing  to  Allege  Testimony  Not  True. 

Information  charging  subornation  of  perjury  against  attor- 
ney for  wife  suing  for  divorce,  in  that  he  prescribed  that  the 
wife  should  wilfully  and  corruptly  give  testimony  tending 
to  negative  any  prearrangement  between  herself  and  her 
husband,  was  not  defective  because  failing  to  allege  that  the 
testimony  concerning  the  grounds  of  divorce  was  not  true, 
since  the  guilt  of  a  person  who  has  sworn  corruptly  does  not 
depend  on  the  truth  or  falsity  of  the  fact  immediately  in  issue, 
as  perjury  may  be  committed  as  to  circumstances  having  a 
legitimate  tendency  to  prove  or  disprove  such  fact. 

Sanders,  J.,  dissenting. 

Original  application  of  William  H.  Sheldon  for  a 
writ  of  habeas  corpus.    Writ  dismissed. 
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Augustus  Tilden,  for  Petitioner : 

The  questions  propounded  to  the  plaintiff  in  the 
divorce  action  were  gratuitous  to  the  last  degree.  The 
oath  administered  to  her,  so  far  as  it  went  to  the  juris- 
dictional question  here  involved,  was  administered  in 
an  inquiry  not  authorized  by  law.  Her  testimony  was 
immaterial  and  her  path  was  immaterial.  "To  con- 
stitute the  crime  of  perjury,  the  false  oath  must  not 
only  be  as  to  material  facts,  but  it  must  also  in  itself  be 
material."  20  Cyc.  1421.  "The  facts  sworn  to  may  be 
material,  and  yet  the  false  swearing  be  no  perjury 
because  the  oath  performed  no  office  in  the  case,  and 
was  wholly  unimportant  and  immaterial."  Beecher  v. 
Anderson,  8  N.  W.  539.  "If  the  facts  are  stated,  and 
it  clearly  appears  that  the  testimony  was  not  material, 
a  formal  allegation  of  materiality  will  not  save  the 
indictment."  30  Cyc.  1436.  The  oath  must  have  been 
administered  "in  a  matter  where  an  oath  was  author- 
ized or  required  by  law."  30  Cyc.  1443.  "The  fact  that 
the  testimony  was  received  is  not,  standing  alone, 
sufficient."    30  Cyc.  1451. 

L.  D.  Summerfield,  District  Attorney,  and  W.  M. 
Kearney,  Assistant  District  Attorney,  for  Respondent: 

The  petitioner  should  be  remanded.  The  information 
states  a  public  offense.  The  testimony  given  in  the 
divorce  action  was  material  to  the  issue,  as  both  bearing 
upon  the  case  in  chief,  and  because  under  the  divorce 
statute  the  word  "found"  means  to  be  found  without 
collusion  or  agireement,  and  is  a  matter  of  proof  and  one 
of  the  issues  in  the  case  itself.  Tiedemann  v.  Tiedemann, 
36  Nev.  494 ;  Merritt  v.  Merritt,  40  Nev.  385. 

It  is  only  necessary  to  allege  and  prove  that  certain 
facts  testified  to  were  false,  and  that  they  were  material 
to  the  issue.  It  is  not  necessary  that  such  facts  were 
believed  by  the  court,  or  that  they  affected  its  decision 
in  any  way.  30  Cyc.  1419;  Mackin  v.  People,  115  111. 
312 ;  State  v.  Schill,  27  Iowa,  263 ;  State  v.  Wakefield, 
73  Mo.  549 ;   State  v.  Smith,  137  N.  W.  295 ;   Harris  v. 
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Arjoiment  for  Respondent 


Railroad  Co.,  172  Mo.  App.  261 ;  People  v.  Rowland,  167 
Pac.  961. 

Not  only  are  actions  for  divorce  closely  scrutinized  by 
the  courts,  but  prosecutions  for  the  crime  of  perjury 
have  found  the  indulgent  sympathy  of  those  tribunals. 
Coleman  v.  State,  6  Okl.  Cr.  252. 

The  alleged  false  testimony  is  material,  independent  of 
collusion  for  service.  30  Cyc.  1418 ;  Marvin  v.  State,  53 
Ark.  395;  People  v.  Prather,  134  Cal.  436;  People  v. 
Rowland,  167  Pac.  961 ;  Rerndon  v.  State,  72  South.  833 ; 
United  States  v.  Shinn,  14  Fed.  448 ;  State  v.  Berliawsky, 
106  Me.  506 ;  State  v.  Rosenberg,  88  Vt.  223. 

The  prearrangement  with  defendant  for  service  within 
the  county,  in  order  to  secure  an  early  hearing,  would  be 
a  strong  circumstance  bearing  upon  the  court's  conclu- 
sion whether  plaintiff  was  a  bona-fide  resident,  or  simply 
present  in  the  state  in  league  with  the  defendant  to 
secure  a  decree  of  divorce  in  the  shortest  possible  time. 
"It  is  universally  held  that  the  facts  sworn  to  need  not 
be  material  to  the  main  issue  in  the  case.  If  the  matter 
sworn  to  is  in  any  way  conducive  to  the  point  in  issue, 
*  *  ♦  it  is  nevertheless  perjury."  State  v.  Brown, 
128  Iowa,  24.  "The  testimony  need  not  be  direct  proof 
upon  the  issue.  If  the  false  statement  is  circumstan- 
tially material,  *  *  *  it  is  sufficient  to  sustain  a 
charge  of  perjury."   People  v.  Morris,  155  App.  Div.  711. 

It  is  the  testimony  of  the  plaintiff  in  the  divorce 
proceeding  that  is  alleged  to  be  false.  The  relationship 
of  the  parties  being  most  material  to  the  court,  the  j  udge 
was  entitled  to  know  everything  concerning  it.  Relying 
upon  the  uncorroborated  testimony  of  the  plaintiff,  her 
credibility  as  to  every  relationship  existing  with  the 
defendant  was  material  to  the  issue.  "The  credit  of  a 
witness  is  always  an  element  adapted  to  vary  the  result 
of  the  trial  of  a  fact.  Therefore  it  is  a  collateral  issue 
therein.  And  it  is  perjury  to  swear  corruptly  and  falsely 
to  anything  affecting  such  credit."  2  Bishop,  Crim.  Law, 
8th  ed.,  sec.  1032;  Wilson  v.  State,  115  Ga.  206;  State  v. 
Cary,  158  Ind.  504;    State  v.  Falkner,  175  Mo.  546; 
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State  V.  Norris,  9  N.  H.  96 ;  People  v.  Courtney,  94  N.  Y. 
490 ;  State  v.  Miller,  26  R.  I.  282 ;  Washington  v.  State, 
22  Tex.  App.  26 ;  Hanscom  v.  State,  93  Wis.  273 ;  Cole- 
man  v.  State,  6  Okl.  Cr.  252 ;  People  v.  Metzler,  21  Cal. 
App.  80. 

By  the  Court,  Ducker,  J. : 

This  is  an  original  proceeding  in  habeas  corpus.  An 
information  was  filed  in  the  Second  judicial  district 
court  of  the  State  of  Nevada,  in  and  for  the  county  of 
Washoe,  on  the  29th  day  of  April,  1920,  by  the  district 
attorney  of  said  county,  in  which  petitioner  was  charged 
with  the  crime  of  subornation  of  perjury.  A  bench 
warrant  was  issued  upon  the  information,  and  the 
petitioner  was  arrested  by  the  sheriff  of  said  Washoe 
County.  He  was  released  from  the  custody  of  the 
sheriff  upon  furnishing  bail,  and  thereafter  surrendered 
himself  to  the  officer.  It  is  from  this  custody  he  now 
seeks  to  be  discharged  upon  this  writ. 

Petitioner  is  an  attorney  at  law,  and  was  attorney 
for  the  plaintiff  in  a  divorce  action  entitled  "Viola  Mae 
Weaver,  Plaintiff,  v.  Floyd  Wm.  Weaver,  Defendant," 
heretofore  tried  in  said  court,  and  in  which  a  decree  of 
divorce  was  granted  to  plaintiff. 

The  charging  part  of  the  information  is  as  follows : 

"That  one  Viola  Mae  Weaver,  on  the  24th  day  of 
March,  1919,  at  and  in  Reno  township,  county  of 
Washoe,  State  of  Nevada,  having  then  and  there  taken 
an  oath  before  the  Second  judicial  district  court  of  the 
State  of  Nevada,  in  and  for  said  county  of  Washoe, 
Hon.  Edward  F.  Lunsford,  judge,  presiding,  that  she 
would  testify  truly  in  said  court  in  the  case  then  and 
there  at  issue,  to  wit,  the  case  of  Viola  Mae  Weaver, 
Plaintiff,  v.  Floyd  Wm.  Weaver,  Defendant,  an  action 
to  recover  a  judgment  granting  to  plaintiff  a  decree  of 
divorce,  said  oath  being  and  having  been  administered 
by  S.  W.  Longabaugh,  ex  officio  deputy  clerk  of  said 
Second  judicial  district  court  of  the  State  of  Nevada,  in 
and  for  said  county  of  Washoe,  who  then  and  there  had 
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authority  to  administer  such  oath,  did,  in  a  matter 
material  to  such  issue,  she,  the  said  Viola  Mae  Weaver, 
plaintiff  therein,  having  taken  such  oath  as  aforesaid, 
wilfully,  corruptly,  falsely,  and  feloniously,  state, 
declare,  and  testify  the  truth  to  be,  among  other  things, 
in  substance  and  to  the  effect  following,  that  is  to  say : 

"That  she,  the  said  Viola  Mae  Weaver,  saw  the 
defendant  in  said  action,  Floyd  Wm.  Weaver,  in  Reno, 
Washoe  County,  Nevada,  on  the  19th  day  of  March, 
1919,  as  she  was  coming  out  from  luncheon  at  the  Golden 
Hotel,  and  that  at  said  time  and  place  she  had  no 
knowledge  or  information  that  the  said  Floyd  Wm. 
Weaver  was  coming  to  Reno,  Washoe  County,  Nevada ; 
that  at  the  time  she,  the  said  Viola  Mae  Weaver,  came 
to  Reno,  Washoe  County,  Nevada,  she  had  no  agree- 
ment, arrangement,  or  understanding  with  the  said 
Floyd  Wm.  Weaver  that  he  would  come  to  Reno, 
Washoe  County,  Nevada ;  that  there  was  no  understand- 
ing or  agreement  entered  into  between  her,  the  said 
Viola  Mae  Weaver,  and  the  said  Floyd  Wm.  Weaver  that 
a  divorce  action  would  be  filed  against  him  by  her ;  and 
that  she,  the  said- Viola  Mae  Weaver,  did  not  know  before 
the  19th  day  of  March,  1919,  that  it  was  possible,  under 
the  laws  of  the  State  of  Nevada,  to  bring  an  action  for 
divorce  sooner  than  after  a  residence  of  six  months. 

"Whereas,  all  of  said  testimony  was  false^  the  said 
Viola  Mae  Weaver  then  and  there  well  knowing  such 
testimony  to  be  false ;  that  in  truth  and  in  fact,  as  said 
Viola  Mae  Weaver  then  and  there  well  knew,  the  said 
Floyd  Wm.  Weaver  came  to  the  city  of  Reno,  Washoe 
County,  Nevada,  on  the  19th  day  of  March,  1919,  for 
the  express  purpose  of  being  served  with  process  in 
said  case  of  Viola  Mae  Weaver,  Plaintiff,  v.  Floyd  Wm. 
Weaver,  Defendant,  pursuant  to  an  agreement  thereto- 
fore entered  into  between  the  said  Viola  Mae  Weaver 
and  the  said  Floyd  Wm.  Weaver,  and  further  knew, 
prior  to  his  said  arrival  in  Reno,  Washoe  County, 
Nevada,  that  he  was  coming  on  said  date  for  said 
purpose;   that  in  truth  and  in  fact,  as  said  Viola  Mae 
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Weaver  then  and  there  also  well  knew,  she,  the  said 
Viola  Mae  Weaver,  and  the  said  Floyd  Wm.  Weaver 
had  an  agreement,  arrangement,  and  understanding, 
theretofore  entered  into  between  them,  that  the  said 
Floyd  Wm.  Weaver  should  come  to  Reno,  Washoe 
County,  Nevada;  that  in  truth  and  in  fact,  as  said 
Viola  Mae  Weaver  then  and  there  also  well  knew,  she, 
the  said  Viola  Mae  Weaver,  and  the  said  Floyd  Wm. 
Weaver  had  an  understanding  and  agreement,  thereto- 
fore entered  into  between  them,  that  a  divorce  action 
would  be  filed  by  the  said  Viola  Mae  Weaver  against  the 
said  Floyd  Wm.  Weaver  in  Washoe  County,  Nevada; 
and  that  in  truth  and  in  fact,  as  said  Viola  Mae  Weaver 
then  and  there  also  well  knew,  she,  the  said  Viola  Mae 
Weaver,  did  know,  before  the  19th  day  of  March,  1919, 
that  it  was  possible  to  bring  an  action  for  divorce  in 
Washoe  County,  Nevada,  sooner  than  after  a  residence 
of  six  months. 

"That  said  William  H.  Sheldon  of  the  city  of  Reno, 
Washoe  County,  Nevada,  was  then  and  there  feloniously 
concerned  in  the  commission  of  the  said  perjury  by  the 
said  Viola  Mae  Weaver,  in  the  manner  and  form  afore- 
said, and  did  then  and  there  feloniously  aid  and  abet 
her  in  the  commission  of  the  same  in  the  manner 
and  form  aforesaid,  and  did  then  and  there  corruptly, 
wickedly,  maliciously,  and  feloniously  command,  induce, 
procure,  solicit,  suborn,  instigate,  and  persuade  the  said 
Viola  Mae  Weaver  the  said  wilful  and  corrupt  perjury 
in  the  manner  and  form  aforesaid  then  and  there 
feloniously  to  do  and  commit. 

"And  the  said  William  H.  Sheldon  then  and  there  well 
knew  and  intended  that  the  said  Viola  Mae  Weaver 
would  and  should  so  as  aforesaid  wilfully,  corruptly, 
falsely,  and  feloniously  swear,  state,  declare,  and  testify, 
and  well  knew  that  the  said  matters,  so  as  aforesaid 
by  the  said  Viola  Mae  Weaver  sworn  to  be  true,  were 
false,  and  were  then  and  there  known  by  the  said  Viola 
Mae  Weaver  to  be  false,  and  that  the  said  Viola 
Mae  Weaver,  when  she  so  as  aforesaid  swore,  stated. 

Vol.  44—18 
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declared,  and  testified,  did  wilfully,  corruptly,  falsely, 
and  feloniously  commit  wilful  and  corrupt  perjury." 

Section  6350  of  the  Revised  Laws  of  Nevada,  defining 
perjury  and  the  subornation  of  perjury,  reads: 

"Every  person  having  taken  a  lawful  oath,  or  made 
affirmation  in  a  judicial  proceeding,  or  in  any  other 
matter  where,  by  law,  an  oath  or  affirmation  is  required, 
who  shall  wilfully  and  corruptly  make  an  unqualified 
statement  of  that  which  he  does  not  know  to  be  true,  or 
who  shall  swear  or  affirm  wilfully,  corruptly,  and  falsely, 
in  a  matter  material  to  the  issue  or  point  in  question,  or 
who  shall  suborn  any  other  person  to  make  such 
unqualified  statement,  or  to  swear  or  affirm,  as  afore- 
said, shall  be  deemed  guilty  of  perjury,  or  subornation 
of  perjury,  as  the  case  may  be." 

1.  The  petitioner  alleges  that  he  is  entitled  to  his 
discharge  because  the  information  does  not  state  facts 
sufficient  to  constitute  a  public  offense.  It  is  his  con- 
tention in  this  regard  that  the  matter  assigned  as 
perjury  in  the  information  was  not  material  either  to 
the  substantial  merits  of  the  case  or  to  the  jurisdiction 
of  the  court,  and  that  as  it  could  not  therefore  be  made 
the  foundation  of  a  perjury  charge  against  the  plaintiff 
in  the  divorce  action,  the  charge  of  subornation  of 
perjury  against  the  petitioner  necessarily  falls. 

Section  22  of  an  act  relating  to  marriage  and  divorce 
(Rev.  Laws,  5338)  provides  in  part  that  divorce  from 
the  bonds  of  matrimony  may  be  obtained  by  complaint 
made  under  oath  in  the  district  court  of  the  county  in 
which  the  defendant  shall  be  found.  In  respect  to  this 
provision  counsel  for  petitioner  argues  that  the  circum- 
stances under  which  defendant  was  found  and  served 
with  process  in  Washoe  County,  whether  by  prearrange- 
ment  with  the  plaintiff  or  otherwise,  are  immaterial  as 
touching  the  jurisdiction  of  the  court,  because  the 
plaintiff's  residence  conferred  jurisdiction;  that  the 
length  of  residence  required  in  divorce  actions  is 
intended  for  the  protection  of  the  defendant,  which, 
like  any  other  personal  privilege,  he  may  waive  by 
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allowing  himself  to  be  found  in  the  county  wherein  the 
action  is  commenced. 

This  question  has  been  ably  discussed  by  counsel  for 
petitioner  and  also  by  counsel  for  the  state,  but  we  deem 
it  unnecessary  to  determine  the  question,  because  the 
matter  assigned  as  perjury  in  the  information  has  such 
a  bearing  upon  the  merits  of  the  case  as  to  constitute 
corrupt  and  false  swearing  in  a  matter  material  to  the 
issue.  It  had  no  direct  bearing  upon  the  main  issue,  but 
went  to  the  credit  of  the  plaintiff  as  a  witness,  and  was 
therefore  collaterally  material  to  the  real  facts  of  the 
case. 

The  wilful  and  corrupt  assertion  of  a  falsehood  under 
oath  in  a  matter  important  enough  to  shake  the  credit 
of  a  witness  whose  testimony  is  material,  will  constitute 
perjury. 

Mr.  Bishop  in  his  work  on  Criminal  Law  lays  down  the 
rule  to  be  that  whatever  goes  to  the  credit  of  a  witness 
is  material,  so  that  perjury  may  be  founded  upon  it. 
Bishop's  New  Criminal  Law,  sees.  1032-1038. 

In  30  Cyc.  1420,  the  rule  is  thus  stated : 

"Perjury  may  be  assigned  upon  testimony  going  to  the 
credit  of  a  material  witness  in  a  cause,  although  such 
evidence  is  legally  inadmissible  and  ought  not  to  be 
received." 

In  People  v.  Courtney,  94  N.  Y.  490-494,  the  court' 
said: 

"The  recent  cases  sustain  the  view  that  perjury  may 
be  assigned  upon  false  testimony  going  to  the  credit  of  a 
witness." 

In  Wilson  v.  State,  115  Ga.  206,  208,  41  S.  E.  696,  697, 
90  Am.  St.  Rep.  104,  105,  the  court  said : 

"If  he  is  called  to  testify  to  any  material  issue  in  the 
case,  any  matter  relating  to  his  credibility  as  a  witness 
becomes  collaterally  material  to  the  issue  on  trial ;  and 
being  thus  collaterally  material,  perjury  may  be  assigned 
upon  false  testimony  affecting  the  credibility  of  the 
witness." 

The  rule  is  thus  stated  in  21  R.  C.  L.  259 : 
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"It  is  sufficient  if  it  is  material  to  any  proper  matter 
of  inquiry,  and  is  calculated  to  prop  or  bolster  the  testi- 
mony of  a  witness  in  some  material  point,  or  to  support 
or  attack  the  credibility  of  such  witness." 

When  the  principle  recognized  by  these  authorities 
is  applied  to  this  particular  case,  the  matter  charged  in 
the  information  as  false  becomes  a  sufficient  predicate 
for  perjury.  Its  bearing  upon  the  main  issue  in  point  of 
criminality  may  be  thus  tested :  If  its  falsity  had  been 
made  known  to  the  court  during  the  trial  of  the  case, 
could  it  have  influenced  the  court  on  the  issue  before  it? 
21  R.  C.  L.  259.  We  answer  in  the  affirmative.  It  might 
well  have  affected  the  credit  of  the  plaintiff  as  a  witness 
to  the  extent  of  causing  the  court  to  disregard  all  of  her 
testimony. 

It  must  be  borne  in  mind  that  the  testimony  alleged  to 
have  been  false,  and  suborned  by  the  petitioner,  was 
given  in  a  divorce  action  in  which  the  state,  in  a  sense, 
is  a  party  to  the  proceedings.  It  is  recognized  by  all 
authorities  that  the  public  is  vitally  interested  in  pre- 
serving the  integrity  of  the  marriage  state  because  of 
its  wholesome  influence  upon  society.  The  court  repre- 
sents this  interest  of  the  state  in  divorce  actions,  and  is 
in  duty  bound  to  scrutinize  the  testimony  and  proceed- 
ings with  more  care  than  in  ordinary  civil  actions,  to 
the  end  that  collusion  of  the  parties  may  not  effect  a 
dissolution  of  the  marriage  relation,  when  the  real  facts 
of  the  case,  if  known,  would  forbid  it. 

The  testimony  of  Mrs.  Weaver  as  set  out  in  the 
information,  tending  to  negative  any  prearrangement 
between  herself  and  her  husband,  was,  by  this  peculiar 
and  important  feature  of  the  state's  interest  in  the 
proceedings,  entitled  to  more  weight,  as  bearing  upon 
her  general  credibility,  than  testimony  of  a  similar 
nature  would  be  accorded  in  ordinary  civil  actions.  If 
false,  it  was  a  manufactured  state  of  facts,  clearly 
designed  to  induce  the  court  to  believe  that  the  plaintiff 
and  defendant  were  not  acting  in  collusion  as  to  any 
phase  of  the  case ;  that  they  had  no  common  interest  in 
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the  result  of  the  trial,  and  thereby  to  place  greater 
credence  in  the  plaintiff's  testimony  concerning  the 
grounds  of  divorce.  It  therefore  amounted  to  something 
more  than  that  kind  of  trivial  testimony  which  ordi- 
narily will  not  sustain  a  perjury  charge  on  account  of 
its  immateriality. 

2.  There  is  no  merit  in  the  contention  of  counsel  for 
the  petitioner  that  the  information  is  defective  in  this 
respect  because  it  is  not  alleged  therein  that  the 
testimony  concerning  the  grounds  of  divorce  was 
not  true. 

The  guilt  of  a  person  who  has  sworn  corruptly  and 
falsely  does  not  depend  upon  the  truth  or  falsity  of  the 
fact  immediately  in  issue.  The  principal  fact  in  issue 
may  be  true,  yet  perjury  may  be  committed  as  to  cir- 
cumstances which  have  a  legitimate  tendency  to  prove 
or  disprove  such  fact.  Commonwealth  v.  Grant,  116 
Mass.  17;  Mackin  v.  People,  115  111.  312,  3  N.  E.  222; 
State  V.  Wakefield,  73  Mo.  549.  It  is  therefore  of  no 
consequence  whether  the  grounds  of  divorce  as  testified 
to  by  plaintiff  in  the  action  actually  existed  or  not.  If 
the  testimony  upon  which  the  assignment  of  false 
swearing  is  based  was  untrue,  as  charged  in  the 
information,  the  plaintiff  is  guilty  of  perjury  for  the 
reasons  given. 

We  conclude  that  the  information  charges  petitioner 
with  the  offense  of  subornation  of  perjury,  and  that 
he  is  not  unlawfully  restrained  of  his  liberty. 

The  writ  is  dismissed. 

Coleman,  C.  J. :  I  concur. 
Sanders,  J. :  I  dissent. 
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In  the  Matter  op  the  Estate  of  CHARLES  F. 

FORNEY,  Deceased. 

[194Pac.331] 

1.  Executors  and  Administrators — Order  Fixing  Fees  of  Public 

Administrator  Without  Notice  Held  Conclusive. 

An  order  in  administration  proceedings,  witliout  notice  to 
or  knowledge  of  the  iJublic  administrator  or  his  counsel  fixing 
their  fees,  was  conclusive  upon  them. 

2.  Executors  and  Administrators  —  Public  Administrator  Has 

Right  to  Appeal  from  Decree  of  Distribution  Not  Author- 
ized BY  Law. 

If  the  court  in  the  exercise  of  its  probate  jurisdiction  in  the 
matter  of  the  distribution  of  personalty  was  not  authorized  by 
law  to  order  a  public  administrator  to  deliver  money  to 
claimants  because  the  property  was  legally  situated  at  the 
domicile  of  the  intestate  In  another  state,  the  administrator 
had  a  perfect  right  to  appeal  from  such  an  order  to  have  the 
decision  and  decree  examined  Into  before  complying  with  the 
order. 

3.  Executors  and  Administrators — Probate  Court  Has  Author- 

ity TO  Distribute  Funds  Legally  Situated  in  Foreign  State. 
Court  in  the  exercise  of  its  probate  jurisdiction  has  authority 
to  distribute  a  fund  having  its  legal  situs  in  another  state, 
but  can  only  do  so  in  accordance  with  the  provisions  of  the 
law  of  such  foreign  state. 

4.  Executors  and  Administrators  —  Public  Administrator  Had 

Right  to  Appeal  from  Unauthorized  Decree  of  Distribution. 

A  court  acting  In  the  exercise  of  Its  probate  jurisdiction 

which  decreed  under  the  lex  situs  a  distribution  of  personalty 
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legally  situated  at  the  domicile  of  the  intestate  in  another 
state,  exceeded  its  jurisdiction,  and  the  public  administrator 
•  holding  such  funds  had  the  right  for  his  own  protection  to 
litigate  the  courts  power  and  authority  to  compel  him  to  do 
something  which  the  prohibitions  of  the  law  of  the  domicile 
precluded  the  court  from  doing,  and  could  appeal  from  the 
decree. 

5.  Executors  and  Administrators — Unauthorized  Decree  of  Dis- 

tribution Affords  an  Administrator  No  Protection. 

An  order  of  distribution  of  personalty  legally  situated  at 
the  domicile  of  the  intestate  in  another  state  under  the  lex 
situs  in  a  manner  prohibited  by  the  lex  domicilii  would  afford 
the  administrator  no  protection  whatever  in  distributing  the 
property  according  to  its  terms. 

6.  Executors  and  Administrators —Public  Administrator  Held 

Entiti^d  to  Counsel  Fees  on  Appeal  from  Order  of  Distri- 
bution. 

Public  administrator  on  appeal  from  a  decree  of  distribution 
of  property  legally  situated  at  the  domicile  of  the  intestate  in 
another  state  under  the  lex  situs  and  contrary  to  the  law  of 
the  domicile  is  entitled  to  counsel  fees  for  services  of  an 
attorney  upon  such  appeal ;  the  decree  of  distribution  being 
one  which  the  court  had  no  authority  to  render. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County ;  Edward  F.  Lunsford,  Judge. 

In  the  Matter  of  the  Estate  of  Charles  F.  Forney, 
deceased.  From  decisions  of  the  court  concerning  com- 
pensation, the  administrator  appeals.  Order  disallowing 
counsel  fees  reversed.    Petition  for  rehearing  denied. 

Sardis  Summerfield,  for  Appellant : 

The  primary  error  upon  which  this  appeal  is  based  is 
the  refusal  of  the  lower  court  to  permit  the  attorney  for 
the  administration  and  the  administrator  to  show  by 
evidence  the  character  and  extent  of  their  services, 
rendered  after  the  same  had  been  passed  upon  in 
that  court  without  notice  to  or  knowledge  of  the 
administrator  or  his  attorney. 

The  second  error  relied  upon  is  the  ruling,  decision, 
and  decree  or  judgment  of  the  lower  court  holding  that 
the  administrator  had  no  appealable  interest  in  the 
former  appeal,  and  that  therefore  his  attorney's  services 
in  this  court  in  that  appeal  were  those  of  a  volunteer, 
for  which  he  is  entitled  to  no  compensation. 
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The  ordinary  rule  is  that  an  administrator  has  no 
appealable  interest  in  contesting  decrees  distributing 
estates  of  deceased  persons.  It  is,  however,  subject  to 
exception  when  the  reasons  upon  which  it  rests  do  not 
exist.  One  exception  is  where  the  administrator  has  a 
personal  interest  in  the  estate  itself.  In  Re  Welch,  39 
Pac.  805. 

The  expenses  of  administration,  which  include  a 
reasonable  allowance  for  the  services  of  the  administra- 
tor and  of  his  attorney,  are  not  only  recognized  by  the 
law,  but  are  given  an  actual  preference  over  general 
creditors  of  the  deceased.  "He  not  only  may,  but  it  is 
his  duty  to,  defend  the  estate  from  all  un j  ust  and  illegal 
attacks  upon  it  which  affect  the  interests  of  heirs, 
devisees,  legatees,  or  creditors.  He  cannot  be  kept  out 
of  such  litigation  upon  the  claim  that  he  is  not  personally 
interested."    In  Re  Heydenfeldt,  117  Cal.  552. 

In  appealing  formerly,  appellant  resisted  an  attack 
upon  the  estate  by  a  spurious  claimant,  in  the  primary 
interest  of  all  of  the  true  heirs.  This  he  had  a  right  to 
do.  Ruch  V.  Bierry,  110  Ind.  444;  In  Re  Koch,  4  Rawle, 
268;  18Cyc.  656. 

An  administrator  and  his  attorney  are  certainly 
interested  in  proper  compensation  being  allowed  for 
their  services.  "Any  person  interested  in,  affected  by, 
and  aggrieved  at  the  decision  and  decree  of  the  district 
court  *  *  *  may  appeal."  Rev.  Laws,  6112,  "When 
the  right  to  appeal  exists,  it  may  be  exercised  by  any 
person,  whether  a  party  to  the  record  or  not,  who  is 
aggrieved  by  the  judgment  or  decree  pronounced  by  the 
probate  court.  This  is  usually  expressed  in  the  statute ; 
but  whether  so  or  not,  courts  universally  hold  this  doc- 
trine." 2  Woerner,  Am.  Law.  Adm.,  2d  ed.  sec.  544; 
Deering  v.  Adams,  34  Me.  41. 

The  lower  court  upon  the  first  hearing  fixed  the  fees 
of  the  administrator  and  his  attorneys  and  decreed 
distribution  of  the  estate.  Such  action  did  not  affect  the 
right  of  appeal  from  either  of  said  orders.  In  Re 
Delaney's  Estate,  42  Pac.  981.    "As  administrator  he 
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has  an  appealable  interest."    In  Re  Sullivan's  Estate,  94 
Pac.  487. 

L.  B.  Fowler,  Attorney-General,  for  Respondent : 

On  the  former  appeal  the  administrator  and  his 
attorney  had  no  appealable  interest;  they  were  mere 
volunteers. 

May  an  administrator,  without  any  interest  in  a 
distributive  fund,  appeal  from  a  decree  of  distribution, 
for  any  reason,  because  he  may  be  dissatisfied  with  the 
order  of  the  court  distributing  in  a  particular  way  or  to 
a  particular  distributee  the  fund  in  which  he  has  no 
interest?  The  rule  is  elementary  that  in  such  a  case 
the  administrator  is  not  a  party  aggrieved  and  may  not 
appeal,  his  duty  being  to  obey  the  order  of  the  court  in 
distributing  the  fund.  Rev.  Laws,  6112,  6133;  Bates 
V.  Ryberg,  49  Cal.  550 ;  Merrifield  v.  Longmire,  66  Cal. 
186 ;  Goldtree  v.  Thompson,  83  Cal.  420 ;  In  Re  Dewar's 
Estate,  25  Pac.  1025;  Roach  v.  Coffey,  73  Cal.  281. 
"The  rule  as  declared  by  these  cases  does  not  admit  of 
question.  It  is  a  sound  proposition  that  administrators, 
*  *  *  like  receivers  and  other  trustees  or  custodians 
of  funds,  have  designated  purposes,  are  not  ordinarily 
affected  by  orders  in  reference  to  their  disposition,  and 
therefore  will  not  be  heard  to  appeal  from  such  orders." 
In  Re  Welch,  39  Pac.  805. 

The  testimony  referred  to  was  properly  excluded. 
The  lower  court  properly  held  conclusive  its  former 
ruling  fixing  compensation  of  the  administrator  and  his 
attorney.  The  former  record  shows  that  the  only  mat- 
ter attacked  on  motion  for  a  new  trial  and  on  appeal 
therein,  both  by  the  state  and  the  administrator,  was  the 
distribution  of  the  fund  to  Gladys  Pohl,  the  Indian  girl. 
The  matter  of  attorney's  fees  was  by  each  of  the  appeal- 
ing parties  absolutely  ignored  (see  Record  on  Appeal). 
The  administrator  and  his  attorney  made  no  objection 
to  the  allowance  of  compensation  on  the  former  motion 
for  a  new  trial  and  the  former  appeal.  They  therefore 
waived  the  same  and  are  now  estopped  from  urging  the 
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point.  Fixing  of  compensation  was  not  made  without 
notice  to  or  knowledge  of  the  appellant  or  his  counsel. 
Counsel  is  judicially  concluded  by  the  record.  The 
various  orders  and  decrees  recite  the  fact  of  notice  of 
the  hearing  having  been  duly  given,  which  makes  the 
matter  finally  and  judicially  established,  and  subject  to 
attack  only  by  new  trial  and  direct  appeal,  and  not 
collaterally.    These  principles  are  elementary. 

By  the  Court,  Sanders,  C.  J. : 

1.  This  is  the  administrator's  second  appeal  in  the 
matter  of  this  estate.  He  bases  his  present  appeal  upon 
two  assignments  of  error:  First,  that  the  court  erred 
in  holding  and  in  ruling  that  an  order  made  and  entered 
in  the  original  administration  proceedings,  without 
notice  to  or  knowledge  of  the  appellant  or  his  counsel, 
fixing  their  fees,  was  conclusive  upon  them.  Second,  the 
court  erred  in  holding  and  in  ruling  that  the  services 
rendered  by  appellant's  attorney  upon  the  former  appeal 
were  those  of  a  volunteer,  for  which  he  is  entitled  to  no 
compensation. 

The  first  assignment  of  error  is  without  merit. 

The  second  assignment  involves  the  question  whether 
W.  E.  Pruett,  as  public  administrator  of  the  estate  of 
Charles  F.  Forney,  deceased,  had  such  an  appealable 
interest  in  the  matter  determined  by  the  decree  of  dis- 
tribution of  said  estate  as  entitled  his  attorney  to  com- 
pensation for  his  services  rendered  therein.  For  the 
determination  of  this  question  it  is  unnecessary  to 
review  the  merits  of  the  former  appeal,  or  to  discuss  the 
facts  upon  which  the  decision  is  based.  43  Nev.  227,  184 
Pac.  206,  186  Pac.  678.  It  is  sufficient  for  the  purposes 
of  this  appeal  to  determine  whether  the  administrator's 
only  remaining  duty,  in  the  particular  case  made  upon 
the  former  appeal,  was  to  deliver  the  moneys  of  the 
estate  over  to  the  person  designated  by  the  lower  court. 

2.  In  Re  Heydenfeldt,  117  Cal.  551,  49  Pac.  713,  it  is 
held  that  an  administrator  can  appeal  in  general,  unless 
"his  only  remaining  duty  is  to  deliver  the  estate  over  to 
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those  designated  by  the  court."  Tested  by  this  rule,  if 
the  lower  court,  in  the  exercise  of  its  probate  jurisdic- 
tion in  the  matter  of  the  distribution  of  the  personalty 
of  the  estate  of  Charles  F.  Forney,  deceased,  was  not 
authorized  by  law  to  order  the  administrator  to  deliver 
the  moneys  of  the  estate  over  to  the  distributee  claim- 
ant, because  of  her  incapacity  to  Succeed,  and  because 
the  property  was  legally  situated  at  the  domicile  of  the 
intestate,  to  wit,  California,  the  administrator  had  a 
perfect  right  to  have  the  decision  and  decree  examined 
into  on  appeal  before  complying  with  the  court's  order. 

3.  The  decision  upon  the  former  appeal,  supple- 
mented by  the  opinion  upon  petition  for  rehearing  (43 
Nev.  227,  186  Pac.  678)  is  to  the  effect  that,  while  the 
lower  court  had  jurisdiction  over  the  claimant  and  the 
subject-matter,  it  was  not  clothed  with  legal  authority 
to  distribute  the  personalty  of  the  intestate  in  the 
particular  case  under  the  lex  situs.  The  lower  court  had 
authority  to  distribute  the  fund,  but  it  could  only  do  so 
in  accordance  with  the  provisions  of  the  lex  domicilii. 
The  court  also  decided  that  the  illegitimate  child  of  the 
intestate,  claiming  the  right  to  succession,  must  estab- 
lish her  right  by  the  law  of  the  domicile. 

4.  The  provisions  and  prohibitions  of  the  law  of  the 
domicile  were  conclusive  upon  the  court.  Therefore  it 
not  only  erred,  but  exceeded  its  jurisdiction  in  distribut- 
ing the  fund  of  the  estate  under  the  lex  situs,  and  the 
administrator  had  the  right,  for  his  own  protection,  to 
litigate  the  court's  power  and  authority  to  compel  him 
to  do  something  which  the  prohibitions  of  the  law  of 
the  domicile  precluded  the  court  from  doing. 

In  the  exhaustive  and  able  opinion  of  Justice 
Bonnifield,  in  the  Matter  of  Foley's  Estate,  24  Nev. 
197,  51  Pac.  834,  the  court  applied  a  rule  applicable  to 
the  particular  case  upon  the  former  appeal  in  the  Matter 
of  Forney's  Estate,  namely : 

"  'The  court  may  have  jurisdiction  of  the  subject- 
matter,  and  of  the  parties,  and  yet  the  particular 
judgment  rendered  in  the  particular  case  may  be  void 
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because  in  excess  of  the  jurisdiction  of  the  court.  The 
judgment  rendered  must  be  one  that  is  authorized  by 
law  in  the  class  of  cases  to  which  the  case  before  the 
court  belongs/  Works  on  Jurisdiction  of  Courts,  sec.  8. 
"A  judgment  may  be  both  erroneous  and  void.    Id." 

5.  We  concede  the  lower  court's  jurisdiction,  in 
Forney's  estate,  over  the  subject-matter  and  the  heir 
claimant,  but  in  rendering  the  particular  judgment  in 
the  particular  matter  then  before  it,  it  exceeded  its  juris- 
diction, and  the  administrator  was  an  aggrieved  party, 
in  the  sense  that  he  was  not  required  by  law  to  do  an 
act  which  the  court  was  not  authorized  by  law  to  order 
him  to  do.  Uninfluenced  by  the  fact  that  the  fund  of  the 
estate  was  liable  to  escheat  to  the  State  of  Nevada,  the 
court's  order  afforded  the  administrator  no  protection 
whatever,  and  he  was  therefore  entitled  to  prosecute 
his  appeal. 

6.  We  concede  that  an  estate  cannot  be  held  liable 
for  counsel  fees  arising  out  of  litigation  between  the 
beneficiaries  thereof  among  themselves,  or  in  the  pro- 
tection of  the  interests  of  particular  persons,  for  such 
expense  is  properly  chargeable  to  the  interest  or  persons 
specially  benefited.  Am.  Law  of  Adm.(2d.  ed.)  sec.  516. 
But  we  are  unable  to  perceive  in  what  respect  this 
rule  has  any  bearing  upon  or  application  to  the  class  of 
cases  to  which  the  case  made  upon  the  former  appeal 
belongs. 

Entertaining  these  views,  it  follows  that  the  court 
erred  in  holding  and  ruling  that  the  services  of  the 
administrator's  attorney  upon  the  former  appeal  were 
those  of  a  volunteer,  for  which  he  is  entitled  to  no 
compensation.  . 

The  order  disallowing  the  application  of  the  adminis- 
trator for  counsel  fees  for  his  attorney's  services 
rendered  upon  the  former  appeal  is  reversed. 

On  Petition  for  Rehearing 

Per  Curiam: 
Rehearing  denied. 
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[No.  2438] 

FRED  CROSMAN,  Appellant,  v.  SOUTHERN 
PACIFIC  COMPANY  (A  Corporation),  Respon- 
dent. 

[194  Pac.  839]      ; 

1.  Trial — Nonsuit  May  Be  Entered  When  Plaintiff  Fails  to 

Prove  Sufficient  Case  for  Jury. 

Under  Civil  Practice  Act,  sec.  295,  a  Judgment  of  nonsuit 
may  be, entered  by  the  court,  on  motion  of  defendant,  when 
plaintiff  fails  to  prove  a  sufficient  case. 

2.  Trial — On  Motion  for  Nonsuit  Court  Must  Take  as  Proven 

All  Facts  which  Plaintiff's  Evidence  Tends  to  Prove. 

In  considering  the  granting  or  refusing  of  a  motion  for 
nonsuit,  the  court  must  take  as  proven  every  fact  which  plain- 
tiff's evidence  tends  to  prove,  and  which  was  essential  to  his 
recovery,  and  every  inference  of  fact  that  can  be  legitimately 
drawn  therefrom ;  the  plaintiff  being  given  the  benefit  of  all 
presumptions. 

3.  Negligence — Question  for  Court  Where  Reasonable  Men  Can- 

not Differ. 

Where  the  facts  showing  a  want  of  ordinary  care  on  the 
part  of  the  plaintiff  are  clear  and  undisputed,  and  reasonable 
men  cannot  differ  as  to  the  com^lusion,  the  question  of  con- 
tributory negligence  is  for  the  court. 

4.  Railroads — Telegraph  Lineman  Running  Velocipede  Against 

Traffic  Movement  Held  Negligent. 

An  employee  of  a  telegraph  company  licensed  to  use  a 
velocipede  on  a  double-track  railroad,  who  knowingly  runs 
against  the  current  of  traffic  at  night,  without  lights,  is  guilty 
of  contributory  negligence  as  a  matter  of  law. 

5.  Railroads — Operation  of  Switch  Engine  Backward  Without 

Lights  Held  Negligence  as  to  Licensee. 

For  a  railroad  company  which  has  licensed  telegraph 
employees  to  operate  velocipede  on  its  tracks  to  operate  a 
switch  engine  backward  without  lights  on  rear  of  engine  is 
negligence  as  a  matter  of  law. 

6.  Negligence — Contributory  Negligence,  if  Proximate  Cause  of 

Injury,  Bars  Recovery. 

Before  contributory  negligence  can  bar  recovery,  it  must 
appear  that  such  negligence  was  a  proximate  cause  of  the 
injury,  although  it  need  not  be  the  sole  proximate  cause. 

7.  Appeal  and  Error — Determination  on  Former  Appeal  Conclu- 

sive ON  Subsequent  Trial. 

A  determination  on  prior  appeal  that  plaintiff's  negligence 
was  a  proximate  cause  of  the  injury  is  conclusive  on  retrial,  the 
facts  being  the  same. 

8.  Railroads — Duty  to  Licensee  Stated. 

Where  a  railroad  company  licensed  employees  of  telegraph 
company  to  run  velocipedes  on  its  tracks,  it  merely  owed  such 
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employees  the  duty  not  to  wantonly  or  wilfully  injure  them  or 
fail  to  exercise  due  care  to  avoid  injuries  after  discovery  of 
danger. 

9.  Negligence — Contributory  Negligence  No  Defense  to  Wilful 
Injury. 

Contributory    negligence    is   no    defense   to    an    action    for 
damages  for  an  injury  wilfully  or  wantonly  inflicted. 

10.  Negligence — "Wilful"  and  "Wanton"  Injury  Distinguished. 

To  constitute  "wilful  injury"  there  must  be  design,  purpose, 
and  intent  to  inflict  the  Injury ;  while  to  constitute  "wanton 
negligence"  the  party  doing  the  act  or  failing  to  act  must  be 
conscious  of  his  conduct,  and,  though  having  no  intent  to 
injure,  must  be  conscious  from  his  knowledge  of  surrounding 
circumstances  and  existing  conditions  that  his  conduct  will 
naturally  or  probably  result  in  injury. 

11.  Railroads — Operation  of  Switch  Engine  Backwards,  Without 

Rear  Lights,  Held  Not  Wilful  or  Wanton  Negligence  as  to 
Licensee. 

A  railroad  operating  a  switch  engine  backwards  without  a 
rear  light  on  a  dark  night  is  not  liable  to  a  telegraph  com- 
pany's lineman  injured  when  his  velocipede  collided  with  the 
engine,  either  on  the  theory  of  wilful  or  wanton  injury;  it 
appearing  that  linemen  had  not  before  used  the  velocipedes 
at  night,  and  that  the  accident  occurred  on  double  tracks  where 
trafllc  moving  in  a  direction  opposite  to  that  of  switch  engine 
was  on  the  other  track. 

12.  Railroads — Operation  of  Switch  Engine  Without  Lights  in 

Violation  of  Statute  Held  Not  Wilful  and  Wanton  Negli- 
gence AS  TO  Licensee. 

Though  the  operation  of  a  switch  engine  backward  without 
rear  light  was  a  violation  of  the  headlight  law  of  1913  (Stats. 
1913,  c.  32),  and  so  amounted  to  negligence,  it  did  not  con- 
stitute wilful  and  wanton  negligence  so  as  to  warrant  recovery 
by  an  employee  of  a  telegraph  company  who  as  a  mere  licensee 
was  riding  on  the  tracks  on  his  velocipede,  on  a  dark  night 
without  lights  and  against  the  •hiovement  of  traflflc  on  double 
tracks. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County ;  Edward  F.  Lunsford,  Judge. 

Action  by  Fred  Crosman  against  the  Southern  Pacific 
Company.  From  a  judgment  granting  a  nonsuit,  the 
plaintiff  appeals.    Affirmed. 

Sardis  Summerfield  and  Dixon  &  Miller,  for  Appel- 
lant: 

Courts  generally  are  not  enamored  of  the  practice 
of  granting  judgments  of  involuntary  nonsuit  in  jury 
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cases.  "The  rule  has  been  well  established  that  a  case 
should  not  be  withdrawn  from  the  jury  when  reason- 
able men  might  fairly  differ  on  questions  of  fact  as  to 
whether  or  not  a  plaintiff  was  guilty  *  *  *  of  con- 
tributory negligence."  McCafferty  v.  Flinn,  32  Nev. 
273;  Burch  v.  S.  P.  Co.,  32  Nev.  134.  Defendant's 
alleged  negligence  should  have  been  submitted  to  the 
jury.  Whitaker  v.  Railroad,  11  N.  Y.  S.  914,  126 
N.  Y.  544. 

Appellant  was  injured  by  one  of  respondent's  switch 
locomotives,  employed  in  the  backward  propulsion  of 
cars,  and  not  at  the  time  displaying  any  artificial  light 
in  the  direction  the  engine  was  moving,  contrary  to  a 
penal  statute.  Stats.  1913,  p.  26.  Respondent  is  a 
creature  of  the  law,  is  subject  to  all  legal  restrictions  in 
its  methods  of  operating  its  corporate  properties,  and 
owes  to  every  man  the  legal  duty  of  complying  with  the 
requirements  of  the  law'.  The  duty  is  due,  not  only  to 
the  state  as  a  collective  sovereignty,  but  also  to  each 
individual  unit  thereof.  1  Blackstone's  Comm.  123; 
Sharon  v.  Sharon,  75  Cal.  1 ;  Shrugley  v.  Black,  66  Kan. 
213 ;  Crockett  v.  Barre,  66  Vt.  269 ;  Morton  v.  Comp- 
Gen.,  4  S.  C.  473;  People  v.  Pierson,  176  N.  Y.  201; 
Hill  V.  Railroad,  9  Heisk.  823;  Patton  v.  Railway  Co., 
89  Tenn.  370. 

Respondent's  operation  of  its  locomotive  after  dark 
without  displaying  an  electric  headlight  was  a  statutory 
tort.  Stats.  1913,  p.  26.  The  headlight  law  is  a  valid 
exercise  of  the  police  power.  Railroad  v.  Georgia,  58 
L.  Ed.  1312 ;  Railroad  v.  McDonald,  38  L.  Ed.  443.  The 
headlight  law  is  not  of  freak  origin,  but  is  the  result  of 
wise  general  legislation  to  conserve  the  public  safety. 
Many  of  the  states  have  a  similar  law.  6  N.  &  C.  Cases, 
p.  1032.  "There  was  evidence  that  the  train  was  running 
without  a  headlight  and  without  blowing  the  whistle 
for  either  crossing.  Powers  v.  Railroad,  82  S.  E.  972; 
Railroad  v.  Bryant,  110  Ark.  444;  Railroad  v.  Gunn, 
166  S.  W.  568 ;  Railroad  v.  McDuff ey,  50  Tex.  Cr.  202. 

Even  in  the  absence  of  the  headlight  law,  plaintiff 
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can  recover  if  defendant  could  have  avoided  the  injury 
by  the  exercise  of  ordinary  care.  I.  &  S.  Co.  v.  Tolson, 
139  U.  S.  551;  Klutt  v.  Railway  Co.,  142  Fed.  397; 
Pillmer  v.  Bain  Trac.  Co.,  97  Pac.  433 ;  Stone  v.  Forrest 
City  Co.,  105  Me.  237 ;  Fuller  v.  Railroad,  100  Miss.  704 ; 
Thompson  V.  Traction  Co.,  110  Pac.  552;  Railway  Co. 
v.  Baker,  95  Pac.  433 ;  Owen  v.  Portage  Co.,  126  Wis. 
412.  The  owner  is  bound  to  exercise  ordinary  care  for 
the  licensee's  safety.  Campbell  v.  Boyd,  88  N.  C.  129; 
Hooker  v.  Railway  Co.,  76  Wis.  542 ;  Breeze  v.  Powers, 
80  Mich.  172 ;  Railway  Co.  v.  Moon,  94  Va.  493 ;  Clarkin 
V.  Bessemer  Co.,  65  Minn.  483 ;  Lowe  v.  Salt  Lake  City, 
44  Pac.  1050. 

"A  railway  company  is  not  exempt  from  responsibil- 
ity *  *  *  for  injuries  arising  from  its  tortious  acts." 
Railroad  v.  Stout,  21  L.  Ed.  748. 

It  was  immaterial  whether  plaintiff  was  a  licensee  or 
a  mere  trespasser,  and  it  was  error  to  nonsuit  on  the 
ground  that  no  negligence  was  shown  on  the  part  of 
defendant.    Griffin  v.  Railroad,  82  S.  E.  973. 

Whether  appellant's  or  respondent's  negligence  was 
the  proximate  cause  of  the  injury  should  have  been 
submitted  to  the  jury.  Thompson  v.  Traction  Co.,  110 
Pac.  552 ;  7  Thompson,  Negligence,  p.  32. 

Where  the  plaintiff's  precedent  negligence  has  been 
discovered,  or  by  the  exercise  of  ordinary  care  could 
have  been  discovered  in  time  to  avoid  the  injury,  the 
previous  negligence  of  the  plaintiff  is  not  a  bar  to 
recovery.  Strong  v.  Grand  Trunk  Co.,  156  Mich.  120; 
Knickerbocker  v.  Detroit  Co.,  167  Mich.  596. 

The  bare  fact  that  the  appellant  was  committing  a 
trespass  when  injured  will  not  bar  recovery  for  the 
negligence  of  respondent.  If  his  inj  uries  were  wantonly 
inflicted,  he  may  recover.  There  is  in  law  a  clear  and 
well-recognized  distinction  between  wanton  and  wilful. 
To  constitute  the  latter  there  must  be  design,  purpose, 
and  intent  to  do  wrong  and  inflict  the  injury.  In  wanton 
negligence  the  party  doing  the  act,  or  failing  to  act,  must 
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be  conscious  of  his  conduct;  and,  though  having  no 
intent  to  injure,  must  be  conscious,  from  his  knowledge 
of  surrounding  circumstances  and  existing  conditions, 
that  his  conduct  will  naturally  or  probably  result  in 
injury.  Railroad  v.  Stnith,  153  Ala.  127;  Everett  v. 
Receiver,  27  S.  E.  991 ;  Brassington  v.  Railroad,  89  Am. 
St.  905 ;  Welch  v.  Durand,  36  Conn.  182 ;  LaFayette  Co. 
V.  Huffman,  92  Am.  Dec.  318;  Cleveland  Co.  v.  Tartt, 
64  Fed.  823 ;  Harrington  v.  Railroad,  140  Cal.  51 ;  Rail- 
road V.  Anchors,  114  Ala.  492. 

Contributory  negligence  is  no  defense  to  an  action  for 
wanton  injury.  Birmingham  Co.  v.  Haggard,  155  Ala. 
343 ;  Tognazzini  v.  Freeman,  123  Pac.  544 ;  Florida  R. 
Co.  V.  Dorsey,  59  Fla.  260 ;  Southern  Ry.  Co.  v.  Wiley, 
71  S.  E.  11;  Traction  Co.  v.  Croly,  96  N.  E.  973;  Dixon 
V.  Railroad,  207  Mass.  126;  Anderson  v.  Minneapolis 
Co.,  103  Minn.  224 ;  Fuller  v.  Illinois  C.  Co.,  101  Miss. 
705 ;  Murphy  v.  Ry.  Co.,  228  Mo.  56 ;  Hawks  v.  Slusher, 
1  Or.  104 ;  McGown  v.  Mildrow,  91  S.  C.  523. 

An  operative  company  may  impliedly  waive  its  own 
rules.  10  C.  J.  665.  This  principle  is  not  different  from 
that  frequently  applied  in  cases  between  master  and 
servant.    26  Cyc.  1161. 

The  company  was  well  aware  of  long-continued  use  by 
appellant  and  others  of  the  tracks  at  the  place  of  the 
accident.  Such  use  without  objection  constituted  legal 
assent.  Had  respondent  any  rule  or  regulation  denying 
such  action,  its  passivity  with  knowledge  constituted  a 
waiver  of  such  rule  or  regulation.  Railroad  v.  Lynch, 
55  S.  W.  517 ;  Texas  Co.  v.  Elliott,  54  S.  W.  410 ;  Eddy 
V.  Rowell,  26  S.  W.  875. 

Brown  &  Belford,  for  Respondent : 

The  law  of  this  case  was  fully  determined  in  the 
decision  of  this  court  on  the  former  appeal.  There  is  no 
evidence  to  show  the  defendant  guilty  of  any  wilful  or 
wanton  conduct,  such  as  to  preclude  the  defense  of  con- 
tributory negligence.    This  being  true,  the  contributory 
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negligence  of  plaintiff  was  so  thoroughly  demonstrated 
by  his  own  testimony  that  ordinarily  reasonable  minds 
could  not  differ  concerning  it.  The*t)rinciples  announced 
in  the  former  opinion  are  controlling.  When  applied  to 
the  facts  developed  on  the  second  trial,  they  will  neces- 
sitate an  affirmance  of  the  judgment.  Crosman  v. 
Southern  Pacific  Co.,  42  Nev.  92. 

If  the  judgment  of  nonsuit  was  correct,  it  must  be 
affirmed,  regardless  of  the  reasoning  of  the  trial  court. 
McCaff erty  v.  Flinn,  32  Nev.  269 ;  Ford  v.  Weed  L.  Co., 
147  Pac.  112. 

The  undisputed  evidence  showed  conclusively  that 
plaintiff  was  guilty  of  such  contributory  negligence  as 
to  bar  recovery.  "The  universal  rule  is  that  if  negli- 
gence on  the  part  of  the  person  injured  contributed  to 
the  injury,  he  is  not  entitled  to  recover."  29  Cyc.  507; 
1  Thompson,  Negligence,  sec.  176;  Solen.v.  V.  &  T.  R. 
R.  Co.,  13  Nev.  106. 

Having  no  lawful  right  to  be  upon  the  tracks,  it  was 
incumbent  upon  plaintiff  to  exercise  the  utmost  vigilance 
for  his  own  safety.  Pluckwell  v.  Wilson,  5  Carr.  &  P. 
375;  Chicago  Ry.  Co.  v.  Roberts,  44  111.  App.  179.  The 
accident  could  not  possibly  have  occurred,  under  any 
circumstances,  if  plaintiff  had  not  been  on  the  wrong 
track.  He  was  aware  of  the  movement  of  traffic. 
Kansas  Southern  v.  Langley,  160  Pac.  451.  He  placed 
himself  in  a  position  of  danger  from  which  his  injuries 
resulted.  Railroad  v.  Roberts,  44  111.  App.  79 ;  Railroad 
V.  Halsey,  133  111.  248 ;  Newport  News  Co.  v.  Howe,  52 
Fed.  362. 

Plaintiff  was  a  trespasser.  "Every  unauthorized  entry 
upon  the  land  of  another  is  a  trespass."  38  Cyc  995. 
Where  a  person  having  authority  for  the  original 
entry  exceeds  or  abuses  such  authority,  he  becomes  a 
trespasser  ah  initio.    29  Cyc.  444,  445 ;  38  Cyc.  1000. 

There  is  no  difference  in  the  duty  owed  by  a  railroad 
company  to  trespassers  and  bare  licensees.  33  Cyc.  767 ; 
3  Elliott,  Railroads,  sec.  1250 ;  2  Thompson,  Negligence, 
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sec.  1705 ;  Dull  v.  Cleveland  Co.,  52  N.  E.  1013 ;  Ward 
V.  S.  P.  Co.,  36  Pac.  166. 

No  liability  attaches  to  a  defendant,  except  where  the 
injury  is  inflicted  by  reason  of  wilful  or  wanton  conduct. 
There  was  nothing  wilful  or  wanton  in  this  case.  There 
must  be  either  a  wilful  intent  to  injure  or  a  conscious- 
ness at  the  time  that  the  failure  to  perform  the  duty  or 
the  doing  of  the  negligent  act  will  probably  result  in 
injury.  Railroad  v.  Baker,  98  Pac.  804;  Hazel  v.  S;  P. 
Co.,  173  Fed.  431 ;  Rideout  v.  Traction  Co.,  101  N.  W. 
672;  Alger,  Smith  &  Co.  v.  Traction  Co.,  101  N.  W.  298; 
Gibbons  v.  N.  P.  R.  R.,  108  N.  W.  471 ;  Birmingham  Ry. 
Co.  V.  Bowers,  20  South.  345 ;  Southern  R.  Co.  v.  Benne- 
field,  55  South.  252;  Bolin  v.  Railroad,  84  N.  W.  446; 
Bjornquist  v.  Railroad,  70  N.  E.  53;  Cleveland  Ry.  Co. 
V.  Miller,  49  N.  E.  445. 

Plaintiff  cannot  recover  where  his  negligence  has 
contributed  to  the  injury,  even  though  defendant's 
negligence  is  gross.  Carrington  v.  Railroad,  88  Ala. 
472 ;  Bowen  v.  New  York  R.  Co.,  59  Conn.  364 ;  Rail- 
road V.  Hirst,  30  Fla.  1 ;  Chicago  Coal  Co.  v.  Moran,  210 
111.  9;  Wilds  v,  Hudson  River  R.  Co.,  24  N.  Y.  430; 
McDonald  v.  Railroad,  36  Tex.  1 ;  Fonda  v.  St.  Paul  City 
Ry.  Co.,  74  N.  Y.  166 ;  Conner  v.  Citizens'  Street  R.  R. 
Co.,  45  N.  E.  662. 

Where  the  contributory  negligence  is  the  proximate 
cause  of  the  injury,  plaintiff's  rights  are  no  greater  than 
they  were  before,  even  if  a  statute  is  violated  by  the 
railroad  company.    Frank  v.  Suthon,  159  Fed.  177. 

The  agreement  between  the  railroad  company  and  the 
telegraph  company  was  valid,  and  constituted  a  complete 
bar  to  this  action.  It  was  a  mere  permission  to  plain- 
tiff, without  consideration,  to  use  the  tracks  of  the  rail- 
road company.  He  was  a  naked  licensee.  "Permission 
involves  leave  and  license,  but  bestows  no  rights."  Ben- 
son V.  Baltimore  Traction  Co.,  26  Atl.  973 ;  Campbell, 
Negligence,  sec.  44 ;  Sweeney  v.  Railroad  Co.,  10  Allen, 
372 ;  Railroad  v.  Cogswell,  99  Pac.  923. 
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By  the  Court,  DucKER,  J. : 

The  appellant  brought  this  action  against  respondent 
to  recover  a  judgment  for  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  him  through  the 
negligence  of  the  company.  The  respondent  denied 
negligence  and  set  up  the  contributory  negligence  of  the 
appellant.  The  evidence  showed  substantially  the  fol- 
lowing facts :  The  respondent  is  a  railway  corporation 
and  for  many  years  has  maintained  and  operated  a  rail- 
road across  the  State  of  Nevada  and  through  the  State 
of  California.  The  city  of  Reno  is  situated  in  Nevada 
about  three  miles  westerly  from  Sparks,  on  respondent's 
right  of  way.  Sparks  is  a  division  point  on  the  railroad 
in  Nevada,  and  Truckee  was  a  division  point  in  Califor- 
nia when  appellant  sustained  his  injuries.  At  the  time 
of  the  accident  which  resulted  in  his  in j  uries,  and  which 
occurred  on  the  night  of  the  18th  of  February,  1914, 
Crosman,  the  appellant,  was,  and  had  been  for  nearly 
three  years  prior  thereto,  employed  by  the  Postal  Tele- 
graph-Cable Company  as  a  lineman.  His  duties  involved 
the  repair  and  maintenance  of  this  company's  telegraph 
lines  between  Lovelock  and  Floriston.  Floriston  is  a 
station  in  California,  and  Lovelock  a  city  in  Nevada,  on 
the  Southern  Pacific  Company's  right  of  way,  some  dis- 
tance easterly  from  the  city  of  Sparks.  Between  these 
points  the  lines  of  the  telegraph  company  extend  for  the 
most  part  along  the  right  of  way  of  the  Southern  Pacific 
Company. 

On  the  31st  day  of  January,  1911,  the  telegraph 
company  obtained  permission  from  the  respondent  for 
the  former's  employees,  engaged  in  repair  and  mainte- 
nance service,  to  operate  velocipede  cars  on  the  latter's 
tracks  between  Sparks  and  Wells.  This  permit  is  in  the 
form  of  an  agreement  executed  by  the  two  companies. 
It  recites  that  it  was  given  at  the  request  of  the  telegraph 
company  without  liability  on  the  part  of  the  railroad 
company  for  negligence,  and  provides : 

"That  the  party  of  the  first  part  (railroad  company) 
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hereby  consents  to,  and  with,  the  party  of  the  second 
part  (telegraph  company)  that  the  employees  of  said 
second  party  engaged  in  the  repair  and  maintenance  of 
the  lines  of  the  Postal  Telegraph  -  Cable  Company, 
between  Sparks,  Nevada,  and  Wells,  Nevada,  may  at 
their  own  sole  risk,  as  gratuitous  licensees,  operate 
velocipede  cars  on  the  tracks  of  the  Southern  Pacific 
Company  between  Sparks,  Nevada,  and  Wells,  Nevada, 
it  being  expressly  understood,  however,  that  said 
employees  at  all  times  while  so  engaged  in  operating 
said  velocipedes  upon  said  railroad  tracks  shall  do  so 
at  their  own  liability  and  risk,  and  that  the  party  of  the 
first  part  shall  owe  them  no  duty,  either  as  licensees  or 
otherwise,  and  shall  not  be  liable  for  injuries  sustained 
by  them,  whether  arising  from  negligence  or  otherwise. 

"In  consideration  of  the  premises  the  party  of  the 
second  part  hereby  agrees  to  indemnify  and  hold  harm- 
less the  party  of  the  first  part  from  any  and  all  loss, 
costs,  demands,  or  damages  that  may  arise  or  result  to 
the  party  of  the  first  part  on  account  of  injury  to  any 
employees  of  the  party  of  the  second  part  while  engaged 
in  operating  velocipede  cars  upon  the  said  railroad 
tracks  between  Sparks,  Nevada,  and  Wells,  Nevada." 

On  February  16,  1912,  the  telegraph  company  inclosed 
to  appellant  a  copy  of  the  permit.  He  was  instructed  in 
the  letter  to  carry  the  permit  with  him  when  using  the 
car,  so  that  it  could  be  shown  as  authority  for  running 
it  on  the  respondent's  tracks.  In  the  letter  his  attention 
was  called  to  the  former  instructions  regarding  the  care 
he  should  take  in  operating  his  cars  in  order  to  prevent 
accident.  He  read  the  permit  and  carried  it  with  him 
on  several  trips.  Crosman  resided  in  Reno,  and  from  the 
date  he  entered  the  employ  of  the  telegraph  company  on 
July  1,  1911,  operated  the  car  out  of  Reno  over  the  rail- 
road company's  tracks  in  the  course  of  his  employment, 
up  to  the  time  of  his  injuries,  without  objection  from 
respondent  or  any  of  its  agents  or  employees. 

Several  months  prior  to  the  accident,  the  Southern 
Pacific  Company  had  completed  a  double-track  system 
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between  Sparks  and  Truckee.  Immediately  thereafter 
it  commenced,  between  these  two  points,  and  has  ever 
since  continued,  what  is  known  in  railroad  parlance  as 
the  left-hand  traffic  movement.  By  left-hand  traffic 
movement  it  is  meant  that  all  trains  proceed  on  the  left- 
hand  track  over  the  double-track  system  in  the  direction 
of  the  movement.  There  were  a  few  temporary  inter- 
ruptions of  this  movement  between  Truckee  and  Reno 
caused  by  washouts,  but  none  between  Reno  and  Sparks. 
Crosman  knew  of  the  left-hand  traffic  movement  at  the 
time  it  was  inaugurated ;  was  familiar  with  its  operation 
and  the  signals  by  which  it  was  indicated. 

On  the  morning  of  February  18,  1914,  Crosman  and  a 
man  named  M.  J.  McQuinn,  a  lineman  also  in  the  employ 
of  the  telegraph  company,  left  Reno  on  the  former's 
velocipede  and  went  easterly  some  distance  beyond 
Sparks  to  do  some  work  on  the  telegraph  company's 
line.  They  traveled  from  Reno  to  Sparks  on  the  left- 
hand  track,  passing  a  passenger  train  going  west  on 
the  opposite  track.  On  their  return  they  reached  Sparks 
about  dark.  After  regulating  some  engine  trouble  with 
the  car,  they  proceeded  in  the  Sparks  yards  until  they 
came  to  some  switches.  They  then  crossed  over  to  the 
right-hand  track  and  continued  westerly  toward  Reno. 
Crosman  did  not  get  on  the  right-hand  track  through 
mistake  or  inadvertence.  He  testified  substantially  that 
he  merely  wanted  to  get  on  a  main-line  track  and  was 
not  particular  as  to  which  one  it  was.  The  weather  was 
very  cold,  cloudy,  and  windy,  and  after  they  got  beyond 
the  radius  of  lights  in  the  Sparks  yard  it  was  very  dark. 
The  wind  was  blowing  from  the  west  directly  in  the 
faces  of  the  two  men.  Crosman  was  seated  in  the  back 
of  the  car  with  his  body  partly  turned  to  the  left-hand 
rail.  McQuinn  was  seated  at  the  front  of  the  car  facing 
north.  He  was  wearing  a  big  heavy  coat  and  had  the 
collar  pulled  around  his  nose  to  protect  his  face  from 
the  wind.  He  had  his  hat  pulled  down  and  his  head  bent 
forward  for  the  same  purpose.  McQuinn  testified  the 
car  was  traveling  between  15  and  18  miles  an  hour. 
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Crosman  did  not  think  it  was  running  that  fast.  There 
was  no  light  on  the  car.  It  was  the  first  time  Crosman 
had  operated  it  on  respondent's  tracks  after  dark.  When 
at  a  point  about  600  yards  west  of  the  Sparks  passenger 
depot  and  within  the  westerly  city  limits  of  Sparks,  the 
velocipede  car  collided  with  a  switch  engine  drawing 
some  freight  cars,  which  was  moving  backward  in  an 
easterly  direction  on  the  same  track,  and  Crosman  was 
badly  injured.  Just  before  the  collision  McQuinn  saw 
a  dark  object  a  short  distance  in  front  of  them,  and, 
shouting  to  his  companion,  rolled  from  the  car  in  time 
to  avoid  injury.  The  switch  engine  carried  no  light  in 
the  rear,  or  other  light  that  the  men  could  see. 

When  the  appellant  closed  his  case,  respondent  moved 
for  a  judgment  of  nonsuit.  The  lower  court  granted  the 
motion  and  entered  judgment  of  nonsuit,  dismissing  the 
action.   A  motion  for  a  new  trial  was  made  and  denied. 

At  the  outset  we  will  dispose  of  one  of  the  contentions 
made  by  counsel  for  appellant.  He  asserts  that  the  rule 
of  comparative  negligence  should  be  applied  to  the 
facts  of  this  case,  on  the  ground  that  appellant  was  an 
employee  of  the  respondent.  To  this  contention  it  is 
sufficient  to  say  that  the  appellant  was  in  no  sense  an 
employee  of  the  Southern  Pacific  Company.  The  evi- 
dence discloses  that  he  was  in  the  sole  employ  of  the 
telegraph  company,  and  that  his  services  were  rendered 
for  the  benefit  of  this  company  exclusively. 

1,  2.  Was  the  judgment  of  nonsuit  warranted  by  the 
evidence?  A  judgment  of  nonsuit  may  be  entered  by 
the  court,  upon  motion  of  the  defendant,  when,  upon  the 
trial,  the  plaintiff  fails  to  prove  a  sufficient  case  for  the 
court  or  jury.  Section  295,  Civil  Practice  Act,  Rev. 
Laws,  5237.  The  rule  by  which  a  plaintiff's  evidence 
must  be  regarded  on  a  motion  for  nonsuit  has  been  quite 
clearly  enunciated  in  former  decisions  of  this  court. 

"In  considering  the  granting  or  refusing  of  a  motion 
for  a  nonsuit  the  court  must  take  as  proven  every  fact 
which  the  plaintiff's  evidence  tended  to  prove,  and  which 
was  essential  to  his  recovery,  and  every  inference  of  fact 
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that  can  be  legitimately  drawn  therefrom,  and  give  the 
plaintiff  the  benefit  of  all  legal  presumptions  arising 
from  the  evidence,  and  interpret  the  evidence  most 
strongly  against  the  defendant."  Burch  v.  S.  P*  Co., 
32  Nev.  75,  104  Pac.  225,  Ann.  Cas.  1912b,  1166. 

3.  With  due  regard  for  the  probative  effect  of 
appellant's  evidence  under  this  rule,  we  are  of  the 
opinion  that  the  judgment  of  the  lower  court  was  correct 
on  the  ground  of  the  contributory  negligence  of  the 
appellant.  The  test  adopted  by  this  court  in  Burch  v. 
Southern  Pacific  Co.,  supra,  when  applied  to  the  facts 
of  this  case,  impels  us  to  this  conclusion.  It  is  thus 
stated : 

"A  case  should  not  be  withdrawn  from  the  jury  when 
reasonable  men  might  *  *  *  differ  on  questions  of 
fact  as  to  whether  or  not  a  plaintiff  was  guilty  of  such 
negligence  *  *  *  and  the  conclusion  that  follows 
as  a  matter  of  law,  unless  the  testimony  is  so  conclusive 
as  to  compel  the  court  to  set  aside  a  contrary  verdict." 

It  must  be  borne  in  mind  that  there  is  no  conflicting 
evidence  as  to  the  acts,  omissions,  and  circumstances 
which,  in  the  compound,  made  the  condition  that  caused 
the  accident.  The  question  of  negligence  or  no  negli- 
gence is  determinable  from  the  undisputed  facts.  If 
appellant's  acts  imputed  negligence  on  his  part  and  were 
so  conclusive  in  this  respect  that  reasonable  minds  ought 
not  to  differ  as  to  such  conclusion,  his  negligence  flows 
from  the  acts  as  a  matter  of  law. 

".When  the  facts,  showing  want  of  ordinary  care 
*  *  *  on  the  part  of  plaintiff,  are  clear  and  undis- 
puted, the  question  of  negligence  is  one  of  law,  to  be 
decided  by  the  court."  Solen  v.  V.  &  T.  R.  R.  Co.,  13 
Nev.  106. 

4-6.  We  think  the  appellant's  conduct  was  of  this 
character.  He  knew  that  the  right-hand  track  running 
westerly  out  of  Sparks  was  in  use  by  the  respondent  for 
the  regular  government  of  its  trains  bound  east.  Yet, 
notwithstanding  this  knowledge,  he  placed  his  car  on 
this  track  and  ran  westerly  against  the  current  of  traffic 
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on  a  dark  night  without  a  Ught.  The  negligence  involved 
in  these  acts  of  commission  and  omission  is  obvious.  In 
fact,  clearer  evidence  of  negligence  can  hardly  be  sug- 
gested. It  shows  an  entire  failure  to  exercise  ordinary 
care  in  the  face  of  known  danger.  He  stated,  and  his 
counsel  argued,  that  it  was  safer  to  run  counter  to  the 
traffic  movement  after  night  because  he  could  always 
watch  ahead  for  the  light  of  an  approaching  train, 
whereas  he  could  not  keep  a  constant  lookout  in  the 
rear.  This  argument  is  not  of  persuasive  quality.  It 
would  be  as  reasonable  to  say  that  it  is  safer  for  an 
automobilist  to  run  on  the  left-hand  side  of  a  street  or 
highway  against  the  movement  of  automobiles  or  other 
vehicles  after  night.  Common  experience  proves  the 
contrary.  He  testified  that  he  did  not  know  that  he 
was  on  the  right-hand  track,  but  it  appears  tliat  he 
did  not  exercise  any  care  at  all  to  get  on  the  left-hand 
track.  In  fact,  it  was  immaterial  to  him  what  track  he 
took  out  of  Sparks  so  long  as  he  got  on  a  main-line. track. 
His  carelessness  resulted  in  disaster.  Under  such  cir- 
cumstances, reasonable  men  ought  not  to  honestly  differ 
from  the  conclusion  that  appellant's  acts  constituted 
negligence.  The  question  is  entirely  free  from  doubt. 
That  the  failure  of  the  respondent  to  display  a  light  on 
the  rear  of  its  switch  engine  was  negligence,  is  equally 
clear  and  determinable  by  the  court  as  a  matter  of  law. 
Consequently,  on  accepted  principle,  before"  it  can  be 
relieved  of  liability  by  the  appellant's  negligence,  it  must 
appear  that  such  was  the  proximate  cause  of  the  acci- 
dent. Longabaugh  v.  Virginia  City  and  Truckee  R.  R. 
Co.,  9  Nev.  271 ;  Bunting  v.  Central  Pacific  R.  Co.,  14 
Nev.  351 ;  O'Connor  v.  North  Truckee  Ditch  Co.,  17  Nev. 
245,  30  Pac.  882. 

It  is  stated  by  Judge  Thompson,  in  his  work  on 
Negligence,  that  the  injured  person's  negligence  need 
not  be  the  sole  proximate  cause.    The  author  says : 

"Obviously  it  is  not  necessary  that  the  plaintiff's 
negligence  shall  have  been  the  sole  proximate  cause  of 
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the  injury,  for  this  would  exclude  all  idea  of  negligence 
on  the  part  of  the  defendant,  and  leave  no  room  what- 
ever for  the  operation  of  the  doctrine  of  mutual  or 
contributory  negligence."  1  Thompson  on  Negligence, 
sec.  217. 

7.  But  the  question  is  whether  or  not  the  plaintiff's 
negligence  was  a  proximate  cause  of  the  accident  hfts 
been  determined  in  the  affirmative  by  this  court  on  a 
former  appeal  of  this  case  (42  Nev.  92,  173  Pac.  223) , 
and  we  think  that  its  opinion  is  correct  and  decisive 
of  the  question  here. 

On  the  first  appeal  the  order  and  judgment  of  the 
lower  court  were  reversed  because  this  court  was  of 
opinion  that  the  special  findings  of  fact  made  by  the 
jury  were  inconsistent  with  their  general  verdict  in 
favor  of  the  respondent.  But  in  applying  the  law  to  the 
facts  found  in  Crosman  v.  Southern  Pacific  Company, 
supra,  the  court  recognized  certain  principles  which  are 
applicable  and  controlling  in  this  case  if  the  facts  are  not 
substantially  different.  Wright  v.  Carson  Water  Co.,  23 
Nev.  39,  42  Pac.  196. 

In  the  main  it  was  recognized  that  the  special  findings 
were  supported  by  the  evidence,  but  in  respect  to  the 
findings  of  the  jury  that  the  proximate  cause  of  the 
accident  was  "no  light  on  the  engine"  this  court  held  to 
the  contrary.    In  this  regard  the  court  said : 

"That  the  plaintiff's  negligence  was  one,  if  not  the 
proximate,  cause  of  his  injuries  is  a  fact  concerning 
which  reasonable  minds  could  not  differ.  The  only 
plausible  pretext  upon  which  these  findings  can  be  recon- 
ciled with  the  general  verdict  would  be  to  hold  that  the 
jury  was  correct  in  its  assumption  or  conclusion  that, 
notwithstanding  the  plaintiff's  negligence  or  want  of 
ordinary  care .  and  reasonable  diligence,  *no  light  on 
engine'  was  the  proximate  cause  of  the  injuries.  Ordi- 
narily, proximate  cause  is  a  question  of  fact,  but  it  is  a 
term  sufficiently  defined  to  enable  courts  to  determine 
if  from  a  given  or  undisputed  state  of  facts  in  a  case  of 
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negligence  a  verdict     ♦     ♦     *     thereon  is  binding  or 
conclusive  upon  us." 

8.  We  thus  see  that  this  court  on  the  evidence 
adduced  in  the  former  case,  independently  of  a  contrary 
finding  by  the  jury,  determined  that,  as  a  matter  of  law, 
appellant's  negligence  was  one,  if  not  the  sole,  proximate 
cause  of  his  injuries.  There  is  no  substantial  difference 
in  the  evidence  to  render  this  ruling  on  the  former 
appeal  inapplicable  here.  True,  in  the  former  trial  of 
the  case  it  appeared  that  appellant  was  a  trespasser, 
inasmuch  as  his  presence  on  the  track  with  his  veloci- 
pede car  was  in  violation  of  an  order  made  by  respon- 
dent not  to  run  his  car  on  its  tracks  after  dark,  and 
in  violation  of  his  employer's  written  instructions  to 
the  same  effect;  while  the  evidence  on  this  trial,  con- 
sidering it  as  it  should  be  weighed  on  a  motion  for  a 
nonsuit  most  strongly  against  the  defendant,  does  not 
establish  that  appellant  was  on  the  track  at  the  time 
of  the  accident  in  violation  of  the  orders  of  the  respon- 
dent and  his  employer.  On  this  trial,  under  the  evidence, 
he  appears  as  a  bare  licensee.  But,  as  the  duty  the 
respondent  owed  him  as  a  licensee,  under  the  facts  of 
this  case,  was  no  greater  than  a  trespasser — ^that  is,  not 
to  wantonly  or  wilfully  injure  him  or  fail  to  exercise 
due  care  to  prevent  his  injuries  after  his  presence  in  a 
place  of  danger  was  discovered — ^the  difference  in  the 
evidence  in  this  respect  cannot  make  the  decision  of 
the  court  on  the  former  appeal  less  controlling  as  to  the 
question  of  proximate  cause.  As  appellant  was  guilty 
of  contributory  negligence  which  was  a  proximate  cause 
of  his  injuries,  it  follows  that  he  cannot  recover  unless 
the  negligence  of  the  railroad  company  was  of  such  a 
character  as  to  preclude  it  from  availing  itself  of 
appellant's  negligence  as  a  defense. 

9.  Contributory  negligence  is  no  defense  to  an 
action  for  damages  for  an  injury  wilfully  or  wantonly 
inflicted.  1  Thompson  on  Negligence,  sees.  206,  207; 
Beach,  Contributory  Negligence  (2d  ed.)  sec.  64;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Baker,  79  Kan.  183,  98  Pac.  804, 
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21  L.  R.  A.  (N.S.)  427 ;  20  R.  C.  L.  144,  and  cases  cited 
in  note  18. 

10.  It  is  difficult  to  formulate  a  general  definition  of 
what  constitutes  such  wilful  or  wanton  conduct  as  will 
warrant  a  recovery  of  dama^res  by  an  injured  party, 
notwithstandin^r  his  own  contributory  negligence;  but 
we  think  the  following  has  been  fairly  extracted  from 
the  many  cases  in  which  a  definition  of  the  term  has 
been  undertaken : 

"To  constitute  wilful  injury  there  must  be  design, 
purpose,  and  intent  to  do  wrong  and  inflict  the  injury ; 
while  to  constitute  wanton  negligence  the  party  doing 
the  act  or  failing  to  act  must  be  conscious  of  his  con- 
duct, and,  though  having  no  intent  to  injure,  must  be 
conscious,  from  his  knowledge  of  surrounding  circum- 
stances and  existing  conditions,  that  his  conduct  will 
naturally  or  probably  result  in  injury."  20  R.  C.  L.  21. 
The  distinction  between  wilful  and  wanton  injury 
is  clearly  drawn  in  Atchison,  T.  &  S.  F.  R.  Co.  v.  Baker, 
supra,  by  the  following  illustration : 

"The  difference  is  that  between  him  who  casts  a 
missile  intending  that  it  shall  strike  another,  and  him 
who  casts  it  where  he  has  reason  to  believe  it  will  strike 
another,  being  indifferent  whether  it  does  so  or  not." 

11.  It  clearly  appears  that  the  conduct  of  respon- 
dent's employees  could  not  have  been  due  to  wilfulness, 
that  is  to  say,  to  a  design  to  inflict  injury.  The  evidence 
shows  conclusively  that  appellant's  presence  on  the  track 
was  unknown  to  them  and  was  not  discovered  before  the 
collision,  at  least  not  in  time  to  avoid  the  crash.  Counsel 
for  appellant  argued  that  the  negligence  of  respondent's 
employees  in  not  displaying  a  light  on  the  rear  of  the 
engine  prevented  appellant  and  the  engineer  from  being 
apprised  of  the  impending  danger  and  thus  precluded 
either  from  its  discovery  and  an  opportunity  to  exercise 
due  care  to  avoid  it.  But  this  is  merely  to  array  the 
negligence  of  the  respondent  against  the  negligence  of 
the  appellant.  It  is  as  appropriate  to  say  that  the  negli- 
gence of  the  appellant  in  not  displaying  a  light  on  his 
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velocipede  car  prevented  the  engineer  from  having  an 
opportunity  to  discover  appellant's  presence  on  the  track 
in  time  to  reverse  his  engine  or  sound  the  alarm. 

Under  all  the  circumstances  in  evidence,  we  have  no 
hesitancy  in  holding  that  the  lower  court  was  justified 
in  withholding  the  case  from  the  jury  as  to  any  element 
of  wilfulness.  The  evidence  does  not  disclose  a  state  of 
facts  from  which  a  legitimate  inference  may  be  drawn 
that  the  acts  of  respondent's  employees  were  of  a  wanton 
nature.  The  switch  engine  was  running  on  the  right 
track  in  the  direction  of  the  movement  of  traffic.  The 
evidence  shows  that  the  switch  engine  was  running  at 
a  very  low  rate  of  speed.  The  engineer  had  a  right  to 
assume  that  all  trains  running  in  an  opposite  direction 
would  take  the  other  track.  It  appears  that  pedestrians 
and  bicyclists  sometimes  used  the  tracks  between  Reno 
and  Sparks,  but  always  in  the  daytime.  There  is  evi- 
dence that  hand  cars  and  motor  cars  were  run  on  the 
tracks  between  these  points  after  night,  without  lights ; 
but  it  does  not  appear  that  any  of  these  cars  were  ever 
run  on  the  tracks  between  Reno  and  Sparks  against 
the  current  of  traffic  at  any  time.  The  engineer  could 
not  therefore  have  reasonably  anticipated  the  presence 
of  any  of  these  on  the  track.  The  appellant  had  never 
run  his  velocipede  car  on  the  tracks  after  night  before 
this  time,  so  it  was  not  possible  to  foresee  his  presence 
on  the  track  on  the  night  of  the  accident.  Such  circum- 
stances have  no  tendency  to  prove  that  any  of  the 
respondent's  employees  on  the  switch  engine  were  con- 
scious that  their  conduct  in  not  displaying  a  light  on 
the  switch  engine  would  naturally  and  probably  result 
in  injury  to  some  one.  The  evidence  is  not  doubtful  on 
this  point,  nor  any  of  the  inferences  to  be  drawn  from  it 
so  questionable  as  to  require  the  judgment  of  the  jury. 

In  Georgia  Pacific  Railway  Co.  v.  Lee,  29  Ala.  262,  9 
South.  230,  it  was  held  that  the  assumption  of  reckless- 
ness or  wantonness,  implying  wilful  and  intentional 
wrongdoing,  may  not  be  predicated  of  a  mere  omission 
of  duty,  under  circumstances  which  do  not,  of  them- 
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selves,  impute  to  the  person  so  failin^r  to  discharge  the 
duty  a  sense  of  the  probable  cause  of  the  omission. 

In  Highland  Avenue  and  Belt  R.  R.  Co.  v.  Maddox,  100 
Ala.  618,  13  South.  615,  it  was  held  that  neither  the 
mere  running  of  a  train  at  fifteen  miles  per  hour  at  a 
crossing  just  outside  the  city  limits,  nor  failure  to  ring 
the  bell,  or  blow  the  whistle,  or  keep  a  proper  lookout, 
is  more  than  simple  negligence  as  contradistinguished 
from  wantonness,  which  will  preclude  the  defense  of 
contributory  negligence.  The  court  held  in  Georgia 
Pacific  Ry.  Co.  v.  Lee,  supra,  that,  conceding  that  the 
speed  of  fifteen  miles  an  hour  and  the  absence  of  any 
warnings  upon  approaching  a  crowded  thoroughfare 
might  stand  for  recklessness  and  wantonness  precluding 
the  defense  of  contributory  negligence,  it  is  insufficient 
for  the  purpose  where  the  evidence  does  not  show  that 
the  locality  involved  was  of  that  character.  The  evidence 
showed  the  locality  to  be  the  crossing  of  a  considerably 
traveled  public  road  over  the  railway. 

It  has  been  held  that  evidence  that  a  train  approached 
a  public  crossing  in  a  town  of  500  or  600  inhabitants,  at 
a  rate  of  from  25  to  30  miles  an  hour,  without  ringing 
the  bell  or  sounding  the  whistle,  while  showing  negli- 
gence, does  not  sustain  a  charge  as  to  wanton,  reckless, 
or  intentional  killing,  precluding  defense  of  contributory 
negligence.  Gipson  v.  Southern  R.  Co.(C.  C.)  140  Fed. 
410.  In  Louisville  N.  A.  &  C.  R.  Co.  v.  Wurl,  62  111.  App. 
381,  it  was  held  that  neither  the  fact  that  a  train  was 
running  at  a  greater  rate  of  speed  than  allowed  by  a 
municipal  ordinance,  nor  the  fact  that,  in  violation  of 
the  rules  of  the  company,  it  ran  past  a  suburban  train 
which  was  stopped  at  a  station  to  receive  passengers,  is 
evidence  of  wilfulness  which  will  preclude  defense  of 
contributory  negligence,  when  a  person  was  struck  while 
passing  over  a  highway  crossing  to  reach  the  suburban 
train. 

In  none  of  the  foregoing  cases  were  the  facts  upon 
which  it  was  sought  to  predicate  wilfulness  or  wanton- 
ness appreciably  weaker  than  in  the  instant  case.    True, 
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the  accident  in  these  cases  happened  in  the  daytime, 
while  here  it  occurred  at  night;  but  this  distinction 
minimizes  the  probability  of  pedestrians  or  bicylists 
or  persons  riding  on  motor  cars  using  the  respondent's 
tracks.  Had  the  issue  been  submitted  to  the  jury  and  a 
verdict  rendered  for  appellant,  it  would  have  been  the 
duty  of  the  court  to  set  it  aside,  because  the  evidence 
was  legally  insufficient  to  establish  a  liability. 

12.  The  appellant  contends  that  the  failure  of  the 
respondent's  employees  to  display  a  light  on  the  switch 
engine  in  the  direction  in  which  it  was  moving  was  a 
violation  of  section  2  of  the  so-called  headlight  law 
enacted  in  1913  (Stats.  1913,  c.  32)  and  effective  at  the 
time  appellant  sustained  his  injuries,  and  that  such 
violation  of  a  law  enacted  to  promote  the  public  safety 
is  sufficient  to  entitle  the  appellant  to  recover  under  the 
facts  of  the  case.  Sections  1  and  2  of  that  act  read  as 
follows : 

"Section  1.  Every  company,  corporational  lessee, 
manager,  or  receiver,  owning  or  operating  a  railroad  in 
this  state,  is  hereby  required  to  equip,  maintain,  use, 
and  display  at  night  upon  each  and  every  locomotive 
being  operated  in  road  service  in  this  state,  an  electric 
or  other  headlight  of  at  least  1,500  candle-power,  meas- 
ured without  the  aid  of  a  reflector ;  provided,  that  this 
act  shall  not  apply  to  locomotive  engines  regularly  used 
in  switching  cars  or  trains ;  and  provided  further,  that 
this  act  shall  not  apply  to  railroads  not  maintaining 
regular  night-train  schedules,  nor  to  locomotives  going 
to  or  returning  from  repair  shops  when  ordered  in  for 
repairs. 

"Sec.  2.  All  locomotives  backing  up,  over  any  division 
or  district,  or  portion  thereof  at  night,  shall  be  provided 
with  a  headlight  of  the  character  described  in  section  1 
hereof  displayed  in  the  direction  the  engine  is  moving." 

This  contention  cannot  help  appellant.  Conceding, 
but  not  deciding,  that  the  evidence  discloses  that  the 
switch  engine  was  not  within  the  exemption  of  the  first 
proviso  of  said  section  1,  but  was  actually  engaged  in 
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road  service  at  the  time  of  the  accident,  the  failure  to 
observe  the  provisions  of  the  statute,  if  there  was  such 
failure,  is  not  in  itself  evidence  of  wilful  or  wanton 
conduct,  precluding  the  respondent  from  the  defense  of 
contributory  negligence. 

In  some  jurisdictions  the  violation  of  a  statute  of  this 
kind  is  held  to  be  evidence  of  negligence.  Another 
class  of  cases  hold  it  to  be  negligence  per  se;  that  is, 
negligence  as  a  mere  matter  of  law.  Thompson  on 
Negligence,  vol.  1,  sees.  10  and  11.  But  even  in  those 
jurisdictions  where  the  view  is  taken  that  it  constitutes 
conclusive  evidence  of  negligence  on  the  part  of  a  defen- 
dant, it  must  appear  to  be  the  proximate  cause  of  the 
injury  and  that  the  plaintiff  was  without  fault  before 
the  latter  can  recover. 

A  careful  examination  of  the  cases  cited  by  counsel 
for  appellant,  to  sustain  his  contention  that  a  recovery 
may  be  had  for  the  injuries  inflicted,  on  the  assumption 
that  respondent's  employees  violated  the  headlight  law, 
reveals  the  fact  that  none  of  them  have  that  effect.  On 
the  whole,  they  either  recognize  that  contributory  negli- 
gence is  a  defense  where  the  act  or  omission  complained 
of  involves  the  violation  of  a  statute,  or  are  based  on 
a  statute  which  expressly,  or  by  the  plain  implication 
of  terms,  prohibits  such  a  defense. 

We  are  satisfied  that  the  appellant  could  not  recover 
under  any  view  of  the  law  in  the  face  of  his  own  negli- 
gence contributing  to  the  cause  of  his  injuries,  upon  the 
mere  proof  of  the  violation  of  the  statute  in  question. 

The  judgment  of  the  lower  court  granting  a  nonsuit  is 
affirmed. 

Vol.  44—20 
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Argument  of  Amicus  Curise 
[No.  2489] 

THE  STATE  OF  NEVADA,  Ex  Rel.  George  C. 
Hunting,  Petitioner,  v.  GEORGE  BRODIGAN, 
AS  Secretary  of  State  of  the  State  of  Nevada, 
Respondent. 

[194Pac.845] 

1.  Constitutional  Law  —  Interpretation   Sought  Which   Will 

Avoid  Absurdity. 

Such  an  interpretation  of  the  constitution  must  be  sought 
as  will  avoid  absurd  consequences  and  as  will  be  least  likely  to 
produce  mischief. 

2.  Statutes — Petitions  to  Initiate  Legislation  Must  Be  Signed 

BY  Ten  Per  Cent  of  Whole  Number  of  Votes  Cast. 

A  petition  to  initiate  legislation  under  Const,  art.  19,  must 
be  signed  by  qualified  electors  who  in  number  equal  ten  per 
cent  of  the  whole  number  of  votes  cast  for  justice  of  the 
suoreme  court. 

Proceeding  in  mandamus  by  the  State,  on  the  relation 
of  George  C.  Hunting,  to  compel  George  Brodigan,  as 
Secretary  of  State,  to  file  a  petition  whereby  it  is  sought 
to  initiate  legislation.    Petition  denied. 

Brown  &  Belford,  for  Petitioner. 

L.  B.  Fowler,  Attorney-General,  and  Robert  Richards, 
Deputy  Attorney-General,  for  Respondent. 

Geo.  B.  Thatcher  and  Wm.  Woodburn,  Amid  Curise: 

The  question  to  be  determined  is:  How  many  of 
the  qualified  voters  did  the  framers  of  the  constitution 
intend  should  be  required  to  propose  a  measure  by  initia- 
tive petition?  Const,  art.  19,  sec.  3.  By  every  rule  of 
constitutional  and  statutory  construction,  the  proper 
construction  to  be  put  upon  the  section  is  that,  before 
any  measure  can  be  initiated  under  it,  a  petition  therefor 
must  be  signed  by  at  least  ten  per  centum  of  the  qualified 
electors.  Any  other  construction  would  ignore  the  fol- 
lowing significant  language  in  the  section :  "The  whole 
number  of  votes  cast  for  justice  of  the  supreme  court 
at  the  general  election  last  preceding  the  filing  of  any 
initiative  petition  shall  be  the  basis  on  which  the  number 
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of  qualified  electors  required  to  sign  such  petition  shall 
be  counted." 

Petitioner  contends  that  any  number  less  than  ten  per 
centum  is  sufficient.  Such  a  construction  would  be 
offensive  to  the  rule  that  "effect  is  to  be  given,  if  possi- 
ble, to  every  word,  clause,  and  sentence.  It  is  the  duty 
of  the  court,  so  far  as  practicable,  to  reconcile  the 
different  provisions,  so  as  to  make  them  consistent  and 
harmonious,  and  to  give  a  sensible  and  intelligent  effect 
to  each."  36  Cyc.  1129.  To  hold  that  one  person  can 
initiate  a  measure,  would  result  in  making  the  provision 
unreasonable,  and  would  lead  to  the  most  absurd  conse- 
quences ;  and  such  a  construction  must  be  avoided  unless 
the  constitution  and  the  law  imperatively  require  it. 
People  V.  De  Quelle,  50  Pac.  112.  Such  a  construction 
would  likewise  work  a  public  mischief,  and  be  fraught 
with  many  evil  consequences.  "A  constitutional  pro- 
vision, like  a  statute,  should  not  be  so  construed  as  to 
work  a  public  mischief,  unless  the  language  used  is  of 
such  explicit  and  unequivocal  import  as  to  leave  no  other 
course  open  to  the  court,  and,  when  the  intention  of 
the  lawmakers  is  ascertained,  that  must  prevail  over 
the  letter  of  the  law."  Spratt  v.  Helena  P.  T.  Co.,  94 
Pac.  636. 

Per  Curiam: 

This  is  an  original  proceeding  in  mandamus  to  compel 
the  secretary  of  state  to  file  a  petition  whereby  it  is 
sought  to  initiate  certain  legislation,  pursuant  to  article 
19  of  our  state  constitution,  which  reads : 

"Section  1.  Whenever  ten  per  centum  or  more  of  the 
voters  of  this  state,  as  shown  by  the  number  of  votes 
cast  at  the  last  preceding  general  election,  shall  express 
their  wish  that  any  law  or  resolution  made  by  the  legis- 
lature be  submitted  to  a  vote  of  the  people,  the  officers 
charged  with  the  duty  of  announcing  and  proclaiming 
elections,  and  of  certifying  nominations,  or  questions  to 
be  voted  on,  shall  submit  the  question  of  the  approval 
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or  disapproval  of  said  law  or  resolution  to  be  voted  on  at 
the  next  ensuing  election  wherein  a  state  or  congres- 
sional officer  is  to  be  voted  for,  or  wherein  any  question 
may  be  voted  on  by  the  electors  of  the  entire  state. 

"Sec.  2.  When  a  majority  of  the  electors  voting  at  a 
state  election  shall  by  their  Votes  signify  approval  of  a 
law  or  resolution,  such  law  or  resolution  shall  stand  as 
the  law  of  the  state,  and  shall  not  be  overruled,  annulled, 
set  aside,  suspended,  or  in  any  way  made  inoperative 
except  by  the  direct  vote  of  the  people.  When  such 
majority  shall  so  signify  disapproval,  the  law  or  resolu- 
tion so  disapproved  shall  be  void  and  of  no  effect. 

"Sec.  3.  The  people  reserve  to  themselves  the  power 
to  propose  laws  and  the  power  to  propose  amendments 
to  the  constitution  and  to  enact  or  reject  the  same  at  the 
polls,  independent  of  the  legislature,  and  also  reserve  the 
power  at  their  option  to  approve  or  reject  at  the  polls, 
in  the  manner  herein  provided,  any  act,  item,  section, 
or  part  of  any  act  or  measure  passed  by  the  legislature, 
and  section  one  of  article  four  of  the  constitution  shall 
hereafter  be  construed  accordingly.  The  first  power 
reserved  by  the  people  is  the  initiative,  and  not  more 
than  ten  per  cent  (10%)  of  the  qualified  electors  shall  be 
required  to  propose  any  measure  by  initiative  petition, 
and  every  such  petition  shall  include  the  full  text  of  the 
measure  so  proposed.  Initiative  petitions,  for  all  but 
municipal  legislation,  shall  be  filed  with  the  secretary  of 
state  not  less  than  thirty  (30)  days  before  any  regular 
session  of  the  legislature;  the  secretary  of  state  shaJl 
transmit  the  same  to  the  legislature  as  soon  as  it  con- 
venes and  organizes.  Such  initiative  measure  shall  take 
precedence  over  all  measures  of  the  legislature  except 
appropriation  bills,  and  shall  be  enacted  or  rejected  by 
the  legislature,  without  change  or  amendment,  within 
forty  (40)  days.  If  any  such  initiative  measure,  so  pro- 
posed by  petition  as  aforesaid,  shall  be  enacted  by  the 
legislature  and  approved  by  the  governor  in  the  same 
manner  as  other  laws  are  enacted,  same  shall  become  a 
law,  but  shall  be  subject  to  referendum  petition  as 
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provided  in  sections  one  and  two  of  this  article.  If  said 
initiative  measure  be  rejected  by  the  legislature  or  if  no 
action  be  taken  thereon  within  said  forty  (40)  days,  the 
secretary  of  state  shall  submit  the  same  to  the  qualified 
electors  for  approval  or  rejection  at  the  next  ensuing 
general  election ;  and  if  a  majority  of  the  qualified  elec- 
tors voting  thereon  shall  approve  of  such  measure  it 
shall  become  a  law  and  take  effect  from  the  date  of  the 
official  declaration  of  the  vote ;  an  initiative  measure  so 
approved  by  the  qualified  electors  shall  not  be  annulled, 
set  aside,  or  repealed  within  three  (3)  years  from  the 
date  said  act  takes  effect.  In  case  the  legislature  shall 
reject  such  initiative  measure,  said  body  may,  with  the 
approval  of  the  governor,  propose  a  (Jiflferent.  measure 
on  the  same  subject,  in  which  event  both  measures  shall 
be  submitted  by  the  secretary  of  state  to  the  qualified 
electors  for  approval  or  rejection  at  the  next  ensuing 
general  election.  The  enacting  clause  of  all  bills  pro- 
posed by  the  initiative  shall  be :  *The  People  of  the  State 
of  Nevada  do  enact  as  follows.'  The  whole  number  of 
votes  cast  for  j  ustice  of  the  supreme  court  at  the  general 
election  last  preceding  the  filing  of  any  initiative  peti- 
tion shall  be  the  basis  on  which  the  number  of  qualified 
electors  required  to  sign  such  petition  shall  be  counted. 
The  second  power  reserved  by  the  people  is  the  referen- 
dum, which  shall  be  exercised  in  the  manner  provided  in 
sections  one  and  two  of  this  article.  The  initiative  and 
referendum  powers  in  this  article  provided  for  are  fur- 
ther reserved  to  the  qualified  electors  of  each  county  and 
municipality  as  to  all  local,  special  and  municipal  legis- 
lation of  every  character  in  or  for  said  respective  coun- 
ties or  municipalities.  The  legislature  may  provide  by 
law  for  the  manner  of  exercising  the  initiative  and  refer- 
endum powers  as  to  county  and  municipal  legislation, 
but  shall  not  require  a  petition  of  more  than  ten  per  cent 
(10%)  of  the  qualified  electors  to  order  the  referendum, 
nor  more  than  fifteen  per  cent  (15%)  to  propose  any 
municipal  measure  by  initiative.  If  the  conflicting 
measures  submitted  to  the  people  at  the  next  ensuing 
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general  election  shall  both  be  approved  by  a  majority  of 
the  votes  severally  cast  for  and  against  each  of  said 
measures,  the  measure  receiving  the  highest  number  of 
affirmative  votes  shall  thereupon  become  a  law  as  to  all 
conflicting  provisions.  The  provisions  of  this  section 
shall  be  self -executing,  but  legislation  may  be  specially 
enacted  to  facilitate  its  operation." 

The  secretary  of  state  refuses  to  file  the  petition,  upon 
the  ground  that  it  is  not  signed  by  qualified  electors  who 
in  number  equal  ten  per  centum  of  the  whole  number  of 
votes  cast  for  j  ustice  of  the  supreme  court  at  the  general 
election  last  preceding. 

The  sole  question  presented  for  our  consideration  is 
whether .  or  not,  under  the  article  of  the  constitution 
quoted,  the  position  of  the  secretary  of  state  is  good  in 
law;  it  being  admitted  that  the  petition  is  not  signed 
by  the  ten  per  centum  of  the  qualified  electors. 

The  point  made  by  counsel  for  petitioner  is  that  the 
article  in  question  does  not  state  definitely  what  per 
centum  of  the  qualified  electors  shall  be  required  to  a 
petition  such  as  the  one  in  question,  and  hence  a  petition 
signed  by  any  number  entitles  the  same  to  be  filed.  The 
only  clause  of  the  article  which  alludes  to  the  question 
of  percentage  reads : 

"The  first  power  reserved  by  the  people  is  the 
initiative,  and  not  more  than  ten  per  cent  (10%)  of 
the  qualified  electors  shall  be  required  to  propose  any 
measure  by  initiative  petition.    *     *     *  " 

On  the  other  hand,  it  is  said  that,  since  every  word 
must  be  considered  and  given  its  full  meaning,  no  such 
interpretation  can  be  placed  upon  the  article,  in  view  of 
the  following  language  in  section  3,  viz ; 

"The  whole  number  of  votes  cast  for  justice  of  the 
supreme  court  at  the  general  election  last  preceding  the 
filing  of  any  initiative  petition  shall  be  the  basis  on 
which  the  number  of  qualified  electors  required  to  sign 
such  petition  shall  be  counted." 

As  to  this  contention,  it  is  said  that  it  was  merely 
intended  by  the  clause  in  question  to  fix  a  basis  upon 
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which  the  percentage  should  be  ascertained,  in  case  the 
legislature  should  pass  an  act  requiring  a  certain  per 
centum  of  the  votes  cast  as  necessary  to  entitle  a  petition 
to  be  filed.  This  contention  carries  with  it  the  implica- 
tion that  the  legislature  may  designate  a  certain  per- 
centage of  the  vote  for  justice  of  the  supreme  court  as 
sufficient  to  entitle  such  a  petition  to  be  filed.  We  do  not 
deem  it  necessary  to  pass  upon  this  question. 

1.  Of  course,  the  real  question  presented  is  the 
ascertaining  of  the  intention,  and  in  so  doing  it  is 
agreed  between  counsel  that  we  must  consider  the  entire 
article;  and  such  is  evidently  the  correct  rule  in  the 
instant  case.  We  may  say  that  the  question  involved 
is  not  entirely  free  from  doubt,  but  in  reaching  a  con- 
clusion we  must  be  guided  by  certain  cardinal  rules  of 
interpretation,  among  which  are  that  such  an  inter- 
pretation must  be  sought  as  will  avoid  absurd  conse- 
quences (Escalle  v.  Mark,  43  Nev.  172,  183  Pac.  387,  5 
A.  L.  R.  1512),  and  as  will  be  least  likely  to  produce 
mischief  (Arnold  v.  Stevenson,  2  Nev.  234-242 ;  Haydon 
V.  Board,  2  Nev.  371 ;  O'Neil  v.  Mining  Co.,  3  Nev.  141 ; 
Spratt  V.  Helena  P.  T.  Co.,  37  Mont.  60,  94  Pac.  631), 

Should  we  give  to  the  article  the  interpretation  sought 
by  the  petitioner,  it  might  result  not  only  in  absurd,  but 
in  disastrous,  consequences,  for  it  is  conceded  by  counsel 
for  petitioner  that  if  their  contention  is  sustained  such 
an  initiatory  petition  need  be  signed  by  only  one  qualified 
voter.  If  this  be  true,  as  contended  on  oral  argument 
by  counsel  for  respondent,  any  one  citizen  might  file 
thousands  of  such  petitions,  all  of  which  would  have  to 
be  presented  to  the  legislature  for  its  action,  and  which 
would  take  precedence  over  all  other  measures,  except 
appropriation  bills,  thus  preventing  the  consideration  of 
other  vital  matters.  It  can  be  easily  seen  how  such  an 
interpretation  might  result  in  the  absolute  breaking 
down  of  the  legislative  branch  of  the  state  government. 
It  might  lead  to  the  bankruptcy  of  the  state,  for  under 
the  provision  in  question  every  one  of  such  proposed 
measures  would  have  to  be  advertised.     It  needs  no 
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elaboration  for  any  one  to  see  the  disaster  which  might 
follow  the  interpretation  sought.  It  is  no  answer  to  such 
a  contention  to  say  that  it  is  improbable  that  such  a 
situation  might  arise.  It  is  our  duty  to  give  the  article 
an  interpretation  which  will  avoid  consequences  so 
fraught  with  baneful  possibilities,  for  we  are  not  jus- 
tified in  assuming  that  either  the  legislature  or  the 
people  in  adopting  article  19  of  the  constitution  intended 
to  rear  a  Juggernaut  which  might  destroy  the  state 
government. 

2.  It  is  conceded  by  all  that  a  petition  signed  by 
qualified  electors  who  in  number  equal  ten  per  cenkim 
of  the  whole  number  of  votes  cast  for  justice  of  the 
supreme  court  entitles  the  same  to  be  filed  by  the  secre- 
tary of  state.  Of  the  correctness  of  this  view  there 
seems  to  be  no  doubt.  Hence,  should  we  not  presume 
that  it  was  the  intention  that,  until  the  legislature  fixes 
a  less  number  (conceding  for  the  purpose  of  this  matter 
that  the  legislature  has  such  a  right),  no  petition  con- 
taining less  than  such  ten  per  centum  of  signers  should 
be  filed  ?  Such  a  conclusion  can  be  reached  by  a  process 
of  construction  in  accord  with  well-recognized  canons. 
Any  other  conclusion  might  result  in  absurd  or  mis- 
chievous consequences.  Counsel  for  petitioner  call  our 
attention  to  the  case  of  State  v.  Harris,  74  Or.  573,  144 
Pac.  109,  Ann.  Cas.  1916a,  1156,  where  it  is  said: 

"The  first  point  made  is  that  said  section  does  not 
provide  definitely  what  per  cent  of  the  electors  shall  be 
required  on  petitions  for  a  recall,  and  that  this  is  left 
to  be  determined  by  county  clerks  or  other  proper  officers 
with  whom  the  petitions  are  required  to  be  filed.  But 
we  cannot  assent  to  this  contention.  The  clause  of  this 
section  relating  to  this  matter  is  as  follows : 

**  There  may  be  required  twenty-five  per  cent,  but 
not  more,  of  the  number  of  electors  who  voted  in  his 
district  at  the  preceding  election  for  justice  of  the 
supreme  court  to  file  their  petition  demanding  his  recall 
by  the  people.' 


Jan.  1921]  STATE  V.  BRODIGAN  313 

Opinion  of  the  Court 

"This  section  authorizes  the  legislative  assembly  or 
the  people  to  enact  laws  to  'aid'  the  operation  thereof, 
and  it  is  competent  for  the  legislative  assembly  or  the 
people  to  provide  by  law  that  it  shall  be  sufficient  for  a 
recall  petition  to  be  signed  by  10  or  15  per  cent  of  the 
electors,  or  any  per  cent  thereof  less  than  25 ;  but  not 
more  than  25  per  cent  can  be  required.  Until  the  legis- 
lative assembly  or  the  people  enact  the  contrary,  every 
petition  for  a  recall  must  be  signed  by  not  less  than 
25  per  cent  of  the  electors  of  the  county  or  election 
district." 

Counsel  say,  however,  that  this  language  is  obiter 
dictum.  Strictly  speaking,  this  may  be  true;  but  it 
appears  from  the  opinion  that  the  point  was  urged  upon 
the  court  and  fully  considered  by  it,  and  that  the  conclu- 
sion reached  was  after  due  deliberation,  which  would 
seem  to  entitle  it  to  some  consideration  at  our  hands. 

For  the  reasons  given  the  petition  should  be  denied. 

It  is  so  ordered. 
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[No.  2454] 

LENA  LOMBARDI,  Respondent,  v.  SAMUEL  A. 

LOMBARDI,  Appellant. 

[195Pac.93] 

1.  Husband  and  Wife — Expenditure  of  Separate  or  Community 

Funds  by  Husband  in  Improving  Wife's  Property  Does  Not 
Change  Title. 

Expenditure  by  the  husband  of  either  his  separate  funds 
or  the  community  funds  of  himself  and  wife  in  improving  the 
wife's  separate  property  does  not  operate  to  change  title;  as 
betw^een  them,  in  the  absence  of  specific  agreement,  title  to  the 
improvements  follows  the  land,  for  the  presumption  is  that  in 
the  absence  of  agreement  it  was  the  intention  of  the  husband 
to  advance  the  money  for  the  benefit  of  the  wife's  estate. 

2.  Divorce — Finding  of  Trial  Court  on   Conflicting   Evidence 

Conclusive. 

The  finding  of  the  court  trying  a  divorce  case  that  there  was 
no  contract  or  agreement  between  plaintiff  wife  and  defendant 
husband  that  the  husband  should  make  improvements  on  the 
wife's  property  with  his  separate  funds  to  improve  the  prem- 
ises as  a  home  for  himself  and  wife,  etc.,  is  conclusive;  the 
evidence  being  conflicting. 

3.  Husband  and  Wipe — Promise  by  Wife  to  Pay  What  Husband's 

Improvements  Were  Reasonably  Worth  Not  Implied. 

On  divorce  the  husband  w^ho  has  spent  his  separate  funds 
in  improving  his  wife's  realty  cannot  successfully  contend  that, 
inasmuch  as  the  improvements  were  made  with  the  wife's 
knowledge  and  approval,  a*  promise  on  her  part  to  pay  what 
they  were  reasonably  worth  is  implied. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County ;  Thomas  F.  Moran,  Judge. 

Action  for  divorce  by  Lena  Lombardi  against  Samuel 
A.  Lombardi,  resulting  in  decree  for  plaintiff,  and  from 
order  denying  defendant  husband's  motion  for  new  trial 
of  the  issues  raised  by  his  cross-complaint  respecting  the 
premises  of  the  parties  and  his  property  rights  therein, 
he  appeals.  Order  affirmed.  Petition  for  rehearing 
denied. 

/.  H.  Daly,  for  Appellant : 

There  was  a  mutual  agreement,  between  the  plaintiff 
and  the  defendant,  that  the  latter  should  build,  a  house 
and  furnish  it,  in  the  carrying  out  of  an  antenuptial 
understanding  that  he  was  to  acquire  and  furnish  a 
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home  for  both.  The  husband  was  to  have  an  equal  right 
with  the  wife  in  the  shelter,  use,  and  enjoyment  of  the 
home.  The  agreement  was  binding.  Plaintiff's  agree- 
ment with  defendant,  that  he  was  to  have  an  interest  in 
the  dwelling  in  consideration  of  his  building  and  fur- 
nishing it,  was  valid,  regardless  of  the  interest  which 
the  wife  previously  held  in  the  property.  The  court 
was  not  authorized  to  treat  his  investments  either  as 
community  property  or  as  the  separate  property  of  the 
wife,  because  in  so  doing  the  wife  was  acquiring  the 
separate  property  of  the  defendant  without  compensa- 
tion. Walker  v.  Walker,  41  Nev.  4.  The  rules  of  equity 
will  not  tolerate  a  wife  to  deceitfully  deal  with  her 
husband  to  his  financial  loss  and  injury.  Thomas  v. 
Thomas,  109  Pac.  825.  "That  a  court  of  equity  would 
not  encourage  a  married  woman  to  perpetuate  a  fraud ; 
and  that,  where  she  had  received  money  upon  a  contract 
for  the  sale  of  land  and  the  purchaser  was  induced  to 
put  valuable  improvements  upon  it,  the  amount  of 
money  and  the  value  of  the  permanent  improvements 
should  be  charged  upon  the  land."  Frarey  v.  Wheeler, 
4  Or.  190. 

Charles  H.  Burritt,  for  Respondent : 

There  is  no  dispute  as  to  the  property  being  com- 
munity property.  The  trial  court,  in  its  discretion, 
awarded  it  to  the  plaintiff;  and  in  so  doing,  under  all 
the  facts,  there  was  no  abuse  of  discretion.  Rev.  Laws, 
2166.  The  evidence  sustains  every  finding  of  fact  of 
the  trial  court.  Appellant  cites  no  authority  in  support 
of  his  claim  of  error. 

.  By  the  Court,  Sanders,  C.  J. : 

Lena  Lombardi  brought  her  action  against  Samuel  A. 
Lombardi,  her  husband,  for  divorce,  upon  the  ground  of 
extreme  cruelty.  The  court  granted  her  a  decree, 
together  with  alimony  for  the  support  and  maintenance 
of  their  two  children  of  the  marriage,  and  adjudged 
and  decreed  the  property  occupied  and  used  during  the 
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coverture  as  a  home  by  the  parties  since  the  date  of 
their  marriage  in  1907  to  be  the  separate  property  of 
the  wife. 

Being  dissatisfied  with  that  portion  of  the  decree 
disposing  of  said  property,  defendant  moved  the  court 
for  a  new  trial  of  the  issues  raised  by  his  cross-complaint 
respecting  said  premises,  and  his  property  rights  in  and 
thereto.  The  motion  was  overruled  by  the  court,  and  he 
appeals  from  said  order. 

The  appellant  does  not  assail  that  portion  of  the  decree 
granting  a  divorce,  but  it  is  contended  by  his  counsel 
that,  in  so  far  as  the  decree  adjudges  the  particular 
property  described  by  metes  and  bounds  and  designated 
as  461  Vine  Street,  Reno,  Nevada,  to  be  the  separate 
property  and  estate  of  respondent,  free  and  absolved  of 
any  claim  or  claims,  rights,  title,  or  interest,  in  law  or 
in  equity,  of  the  appellant,  it  is  erroneous.  The  court's 
finding  upon  this  branch  of  the  case  is  as  follows : 

"Fifth — ^That  the  said  plaintiff  is  the  owner  in  her 
right  by  inheritance  and  in  fee  simple  absolute  of  the 
real  estate  described  in  her  complaint  in  said  action,  and 
since  the  29th  day  of  June,  1912,  has  been  such  owner  of 
said  lands  and  premises,  more  particularly  known  and 
described  as  follows,  to  wit :  *  *  *  which  said  prop- 
erty is  hereinafter  referred  to  by  the  shorter  name  of 
*461  Vine  Street' ;  that  prior  to  the  marriage  of  the  said 
plaintiff  and  the  said  defendant,  and  on,  to  wit,  the  29th 
day  of  October,  1906,  the  said  plaintiff,  as  one  of  the 
heirs  at  law  of  her  deceased  father,  Louis  Yori,  late  of 
the  said  county  of  Washoe,  under  and  by  virtue  of  a 
decree  of  distribution  regularly  made  and  entered  in 
this  court  in  the  course  of  the  administration  of  the 
estate  of  Louis  Yori,  deceased,  the  plaintiff's  said 
father,  became  the  owner  by  inheritance  as  aforesaid  of 
an  undivided  one-tenth  interest  in  and  to  all  the  lands 
and  properties,  real  and  personal,  in  said  county  of 
Washoe  of  which  her  said  father  died  seized  in  said 
county  of  Washoe;   that  the  said  real  estate  consisted 
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of  ranch  and  town  properties,  and  included  the  lands, 
and  premises  known  as  '461  Vine  Street.' 

"Sixth — That  the  other  heirs  at  law  of  the  said 
plaintiff's  father  entitled  to  and  who  shared  in  the 
inheritance  of  the  said  estate  of  Louis  Yori,  deceased, 
under  the  decree  of  distribution,  as  set  forth  in  para- 
graph numbered  'Fifth'  above,  and  the  proportionate 
parts  so  inherited  by  and  distributed  to  them  were  as 
follows:     *     *     * 

"Seventh — That  the  said  Maria  Yori,  widow  and  one 
of  the  heirs  at  law  of  said  Louis  Yori,  deceased,  prior 
to  the  marriage  of  the  said  plaintiff  and  the  said  defen- 
dant was  duly  appointed  by  the  court  the  guardian  of 
the  estate  of  Dora  Yori  and  George  Yori,  the  minor 
heirs  of  said  Louis  Yori,  deceased,  and  qualified  and 
acted  as  such  until  after  the  said  minor  heirs  had 
reached  their  majority. 

"Eighth— That  after  the  29th  day  of  October,  1906, 
and  prior  to  the  marriage  of  the  said  plaintiff  and 
the  said  defendant,  the  said  heirs  at  law  of  the  said 
Louis  Yori,  deceased,  as  aforesaid,  and  the  said  Maria 
Yori,  as  guardian  of  the  estates  of  the  said  Dora 
Yori  and  George  Yori,  minor  heirs,  made  and  entered 
into  an  agreement  with  and  amongst  themselves  to  hold 
all  of  the  estates  of  their  several  inheritance,  as  afore- 
said, in  common,  and  that  Mark  L.  Yori  should  have  the 
sole  and  exclusive  possession,  custody,  and  management 
of  the  common  estate  and  properties,  for  the  use  and 
benefit  of  the  said  heirs  for  and  until  the  said  minor 
heirs  should  reach  their  majority;  that  the  said  Mark 
L.  Yori  accepted  said  trust  and  entered  upon  the  dis- 
charge of  his  duties  under  said  agreement  and  so  con- 
tinued to  act  until  the  29th  day  of  June,  1912;  that 
on  the  said  29th  day  of  June,  1912,  at  which  time 
the  said  minor  heirs  had  reached  their  majority,  a 
settlement  of  the  mutual  accounts  was  had  between  the 
said  heirs  and  the  said  Mark  L.  Yori,  and  an  agreement 
was  entered  into  between  them,  by  mutual  consent,  for 
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the  division  of  the  real  estate  and  all  other  properties ; 
that  in  pursuance  of  said  agreement  deeds  were  exe- 
cuted and  delivered  by  and  between  said  heirs  at  law 
on  said  29th  day  of  June,  1912,  and  in  said  division  the 
said  plaintiff  received  a  deed  from  the  other  heirs  at 
law  of  the  other  nine-tenths  interest  of,  in,  and  to  the 
said  property  known  as  '461  Vine  Street,'  and  from 
thence  hitherto,  has  retained  in  her  own  name  and  right, 
the  title,  ownership,  and  fee  of  said  property  *461  Vine 
Street.' 

"Ninth — That  on  or  about  the  month  of  March,  1907, 
the  said  plaintiff  and  the  said  defendant,  then  being 
husband  and  wife,  took  possession  of  the  said  premises, 
'461  Vine  Street,'  as  a  residence,  the  said  defendant  then 
and  there  having  full  knowledge  that  said  property  was 
owned  by  the  heirs  of  said  Louis  Yori's  estate,  and 
agreeing  with  Mark  L.  Yori  to  pay  rent  therefor ;  that 
the  said  Mark  L.  Yori  then  and  there  advised  and 
informed  said  defendant  that  he  would  adjust  the  rent 
of  said  property  with  said  defendant  later ;  that  no  rent 
was  demanded  by  said  heirs  or  by  any  one  on  their 
behalf,  and  the  said  defendant  paid  no  rent  *theref or, 
but  continued  to  live  at  *461  Vine  Street'  during  the 
ownership  of  the  said  heirs  and  up  to  the  said  29th  day 
of  June,  1912. 

"Tenth— In  the  years  1908-1909,  and  while  plaintiff 
and  defendant  were  living  at  '461  Vine  Street,'  Mark  L. 
Yori,  in  the  administration  of  his  trust  as  aforesaid, 
expended  about  $625  of  the  community  funds  of  said 
heirs,  converting  an  old  barn  on  the  said  premises  into 
a  cabin,  which  thereafter  rented  for  $10  a  month,  the 
rentals  of  which  were  received  and  credited  by  said 
Mark  L.  Yori  to  the  said  community  funds  of  said  heirs ; 
that  in  the  settlement  of  the  heirs  in  June,  1912,  this 
$625  was  charged  to  and  paid  by  the  plaintiff  from  her 
portion  of  cash  in  said  estate ;  at  the  same  time  she  was* 
charged  with  one-tenth  of  taxes  paid  from  1906  to  1912, 
both  inclusive,  on  the  whole  estate. 

"Eleventh — During  the  'occupancy  by  plaintiff  and 
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defendant,  as  aforesaid,  of  '461  Vine  Street,'  and  prior 
to  June  29,  1912,  to  wit,  in  the  year  1909,  and  prior 
thereto,  the  said  defendant  expended  sundry  sums  of 
money  in  constructing  a  sewer,  rebuilding  the  brick 
dwelling-house  and  other  improvements  in,  on,  and  upon 
said  premises,  at  an  approximate  cost  of  $2,900,  the 
exact  amount  not  being  shown  by  the  evidence ;  in  mak- 
ing these  improvements,  alterations,  and  expenditures 
the  said  defendant  made  no  contract  or  agreement  with 
reference  thereto  with  the  said  heirs  at  law  of  the  said 
Louis  Yori,  with  Mark  L.  Yori,  as  their  representative, 
or  with  the  said  plaintiff ;  the  alterations  made  upon  the 
brick  building  were  made  upon  plans  approved  of  by  the 
said  plaintiff,  but  without  any  agreement  otherwise; 
no  claim  was  ever  made  by  said  defendant  for  reim- 
bursement therefor  from  any  one  prior  to  August  10, 
1918;  that  the  said  plaintiff  and  defendant  continued 
to  live  as  husband  and  wife  and  to  occupy  *461  Vine 
Street,'  the  defendant  paying  no  rent,  until  the  10th  day 
of  August,  1918,  at  which  date  the  said  plaintiff  left 
said  premises  with*  her  children  by  reason  of  the  extreme 
cruelty  of  the  said  defendant,  and  since  said  date  the 
said  defendant  has  been  and  now  is  in  the  exclusive 
possession  of  the  said  premises,  and,  upon  repeated 
demands  of  the  plaintiff  to  surrender  to  her  the  said 
property  and  to  vacate  the  same,  has  refused  and  still 
refuses  to  do  so,  or  to  pay  rental  therefor. 

"Twelfth— The  property  known  as  '461  Vine  Street' 
is  now  and  since  June  29,  1912,  has  been,  the  separate 
property  of  the  said  plaintiff,  the  same  being  an  inheri- 
tance from  the  estate  of  her  deceased  father,  Louis  Yori, 
who  died  prior  to  the  marriage  of  the  said  plaintiff  and 
the  said  defendant. 

''Thirteenth — The  said  defendant  has  not  established 
the  allegations  of  his  cross-complaint  in  said  action 
except  in  so  far  as  is  specifically  found  by  the  court  in 
previous  findings  in  the  preceding  paragraphs  herein." 

1.  Counsel  for  the  appellant  does  not  dispute  the 
proposition  that  the  expenditure  by  a  husband  of  either 
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his  separate  funds  or  the  community  funds  of  himself 
and  wife  in  improving  his  wife's  separate  property  does 
not  operate  to  change  the  title ;  that  as  between  them, 
in  the  absence  of  any  specific  agreement  to  the  contrary, 
the  title  to  the  improvements  follows  the  land.  Carlson 
V.  Carlson,  10  Cal.  App.  300,  101  Pac.  923;  Shaw  v. 
Bernal,  163  Cal.  262, 124  Pac.  1012 ;  Smith  v.  Smith,  191 
Pac.  60;  21  Cyc.  1426;  13  R.  C.  L.  1157. 

The  doctrine  deducible  from  these,  and  from  numerous 
other  authorities  that  might  be  cited,  is  that,  where  no 
agreenient  has  been  made,  "it  must  rather  be  presumed 
that  it  was  the  intention  of  the  husband  to  advance 
the  money  paid  for  the  benefit  of  the  wife's  estate,  and 
that  it  was  intended  to  accrue  to  her  interest."  Carlson 
V.  Carlson,  supra. 

2.  But  counsel  for  appellant  insists  that  the  record 
in  this  case  discloses  that  the  improvements  and  expen- 
ditures were  made  by  the  husband,  with  his  separate 
funds,  upon  the  understanding  between  the  parties  that 
he  was  making  said  alterations  and  repairs  for  the  pur- 

« 

pose  of  improving  the  premises  as  and  for  a  home  for 
himself  and  wife,  and  that  they  would  hold  the  property 
jointly.    He  asserts  that,  relying  upon  this  understand- 

.  ing,  the  appellant  was  induced  to  make  the  improve- 
ments and  expenditures,  and  argues  from  this,  together 
with  the  facts  and  circumstances  attending  the  making 
of  said  improvements,  that  it  would  be  inequitable  to 

.  allow  respondent  to  retain  the  fruits  of  appellant's 
expenditures  after  having  induced  him  to  bestow  them 
under  the  assurances  mentioned,  which  she  had  failed 
to  observe.  This  testimony  is  based  entirely  upon  the 
testimony  of  appellant,  given  in  his  own  behalf.  This 
merely  created  a  conflict  in  the  evidence,  and  the  finding 
of  the  court  that  there  was  no  contract  or  agreement 
between  the  parties  is  conclusive  as  to  that  fact. 

3.  The  contention  that,  inasmuch  as  improvements 
were  made  with  respondent's  knowledge  and  approval,  a 
promise  on  her  part  to  pay  what  they  were  reasonably 
worth  is  implied,  is  not  supported.    Norton  v.  Norton, 
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49  Hun,  605,  1  N.  Y.  Supp.  552 ;  Nail  v.  Miller,  95  Ky . 
448,  25  S.  W.  1106;  13  R.  C.  L.  1366.  If  further  author- 
ity be  needed  for  this  proposition,  it  may  be  found  in 
the  reference  note : 

"Right  of  one  spouse  to  compensation  or  lien  for 
improvements  made  on  lands  of  other  spouse."  14  Ann. 
Cas.  1178;  Ann.  Cas.  1912a,  1194. 

The  order  denying  and  overruling  appellant's  motion 
for  a  new  trial  is  affirmed. 

On  Petition  for  Rehearing 

Per  Curiam: 
Rehearing  denied. 


[No.  2470] 

In  the  Matter  of  the  WALKER   RIVER   IRRIGA- 
TION DISTRICT. 

PETER    HENDRICH,  Appellant,  v.  WALKER 
RIVER  IRRIGATION  DISTRICT,  Respondent. 

[195Pac.327] 

1.  Appeal  and  Ebbob  —  Watebs  and  Watebcoubses  —  Judgment 

CONFIBMING    IbBIOATION    DISTBICT's    ObGANIZATION     CONCLUSIVE 

ON  Landownebs  Whetheb  Appeabing  OB  Not. 

Party  failing  to  appear  and  file  an  answer  in  irrigation  dis- 
trict confirmation  proceedings  is  estopped  from  questioning  the 
judgments  and  in  no  position  to  draw  from  the  supreme  court 
on  appeal  therefrom  an  opinion  on  questions  of  fact  Involving 
the  regularity,  validity,  and  legality  of  the  proceedings,  his 
failure  to  answer  being  an  admission  of  the  material  allega- 
tions (Irrigation  District  Act,  sec.  19),  and  the  judgment  is 
conclusive  upon  landowners  w^hether  appearing  or  not. 

2.  Constitutional  Law — Ibbigation   Distbict  Act  Held  Not  to 

Extend  Jubisdiction  of  Distbict  Coubt  in  A^iolation  of  Con- 
stitution. 

Irrigation  district  act,  sees.  19  and  20,  providing  for  con- 
firmation of  district's  organization,  are  not  in  violation  of 
Const,  art.  6,  sec.  6,  for  they  do  not  limit  or  extend  the 
original  jurisdiction  of  district  courts. 

3.  Statutes — Ibbigation  Distbict  Act  Held  Not  to  Violate  Pbo- 

iiiBiTioN  Against  Local  ob  Special  Law  as  to  Pbactice  of 

COUBTS. 

Irrigation  district  act,  sees.  19  and  20,  as  to  proceedings  in 
district  court  to  confirm  the  organization  of  irrigation  districts, 
Vol.  44--21 
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are  general  in  application  and  do  not  violate  Const,  art.  4,  sec. 
20,  prohibiting  local  or  special  laws  regulating  the  practice 
of  courts. 
.  4.  Statutes — In  Adopting  the  Law  of  Another  State  the  Legis- 
lature Is  Presumed  to  Adopt  It  as  Construed. 

The  legislature  is  presumed  to  have  knowledge  of  the  state 
of  the  law  on  the  subject  on  which  it  legislates,  and  where  it 
adopts  the  statutes  of  another  state  it  is  presumed  to  do  so 
in  the  light  of  the  construction  placed  on  it  by  the  parent 
state. 

5.  Statutes  —  Title  to   Irrigation   District   Act   Held   Not   to 

Embrace  More  Than  One  Subject. 

The  title  to  the  irrigation  district  act  "to  provide  for  the 
organization  and  government  of  irrigation  districts,  for  the 
irrigation  and  drainage  of  lands  and  other  related  under- 
takings and  for  the  acquisition  and  distribution  of  water  and 
other  property,  construction,  operation  and  maintenance  of 
works,  diversion,  storage,  distribution,  collection  and  carriage 
of  water,  cooperation  with  the  United  States,  and  matters 
properly  connected  therewith,"  contains  but  one  general  sub- 
ject, "the  organization  of  irrigation  districts,"  which  must  be 
held  broad  enough  and  comprehensive  enough  to  include  every 
provision  of  the  act,  and  is  not  in  violation  of  Const,  art.  4, 
sec.  17,  limiting  titles  to  one  subject. 

6.  Constitutional  Law — Waters  and  Watercourses — Irrigation 

District  Act  Held  Not  in  Violation  of  Due-Process  Clause 
OF  Federal  Constitution. 

Irrigation  district  act,  sec.  14,  limits  the  indebtedness  which 
a  district  may  incur  to  the  obligations  voluntarily  assumed  b.v 
the  landowners,  and  does  not  violate  Const.  U.  S.  Amend.  14, 
by  permitting  confiscation  of  property  by  taxation  without  due 
process  of  law. 

7.  Waters  and  Watercourses — Special  Assessment  Not  Strictly 

A  "Tax"  and  Not  Embraced  Within  the  Word  **Taxation." 

Special  assessments  to  be  levied  under  irrigation  district  act, 
are  not  "taxes"  within  tlie  general  tax  law  and  are  not  debts 
of  the  individual,  but  are  a  lien  against  the  land  for  its  own 
benefits,  not  embraced  within  the  meaning  of  the  word  "tax- 
ation." 

8.  Waters  and  Watercourses— Irrigation  District  Act  Held  Not 

Unconstitutional    Because    of    Property    Limitation    Upon 
Voters. 

Const,  art.  2,  sees.  1  and  G,  preventing  the  imposition  of  a 
property  qualification  upon  the  right  to  vote,  are  not  applicable 
to  irrigation  districts,  so  that  irrigation  district  act,  sec.  8, 
imposing  such  a  qualification,  is  not  unconstitutional. 

9.  Elections — Right  to  Vote  Is  a  Political  Privilege  and  Not  an 

Inherent,  Unqualified  Personal  Right. 

The  right  to  vote  conferred  by  Const,  art  2,  sees.  1  and  6, 
is  a  mere  political  privilege,  and  not  an  inherent,  unqualified, 
personal,  or  ix)litical  right. 
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10.  Elections  —  Constitutional  Provision  as  to  Right  to  Vote 

constbued. 

lu  view  of  Const,  art.  2,  sec.  32,  providing  that  the  legisla- 
ture shall  provide  for  the  election  of  officers  named  and  others 
necessary,  etc.,  the  term  "All  officers  and  questions  submitted 
to  the  electors  at  such  election,"  as  used  in  section  1,  giving 
citizens  the  right  to  vote  for  "all  officers,"  etc.,  refers  to  the 
election  of  all  officers  provided  for  in  the  constitution,  and 
enumerated  pursuant  thereto  by  Rev.  Laws,  2765. 

11.  Waters  and  Watercourses — Irrigation  District  Act  Providing 

FOB  Elections  Not  Void  Because  Requiring  Property  Qualifi- 
cations OF  Voters. 

The  right  to  vote  in  elections  provided  for  under  irrigation 
district  act  does  not  constitute  an  exercise  of  the  elective 
franchise  so  as  to  render  the  law  unconstitutional  and  void 
because  requiring  a  property  qualification. 

12.  Constitutional    Law  —  Constitution    Must    Be    Construed 

According  to  Intent  and  Purpose. 

The  constitution  must  be  construed  according  to  its  pur- 
pose and  intent,  and  the  thing  to  be  sought  is  the  thought 
expressed. 

13.  Waters  and  Watercourses — Irrigation  District  Act  Held  Not 

Unconstitutional  as  Violative  of  the  Residential  Qualifi- 
cation OF  Electors. 

Irrigation  district  act  is  not  within  the  spirit  of  the  general 
election  law  or  of  Const,  art.  2,  sec.  1,  prescribing  residential 
qualifications  of  electors,  since  such  districts  are  not  political 
subdivisions  of  the  state,  or  created  for  political  or  govern- 
mental purposes ;  the  term  "elections'*  in  the  constitution  being 
used  in  its  restrictive  political  sense. 

Coleman,  J.,  dissenting. 

Appeal  from  Eighth  Judicial  District  Court,  Lyon 
County ;  T.  C.  Hart,  Judge. 

The  board  of  directors  of  the  Walker  River  Irrigation 
District  procured  a  judgment  approving  and  confirming 
the  district's  organization  proceedings,  and  subsequently 
procured  a  judgment  confirming  the  steps  taken  with 
respect  to  apportionment  of  benefits,  and  from  both  of 
these  judgments  Peter  Hendrich,  who  had  not  appeared 
in  either  proceeding,  appeals.    Affirmed. 

Waggoner  &  Waggoner,  for  Appellant : 

The  decrees  are  void.  The  act  is  unconstitutional, 
being  violative .  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  in  that  there  is  no 
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limit  upon  the  amount  of  the  indebtedness  that  the 
board  of  directors  may  contract.  By  the  use  of  the 
taxing  power  they  may  take  the  property  of  the  indi- 
vidual. Further,  the  act  authorizes  the  imposition  of 
assessments  upon  property  to  which  no  benefits  have 
been  apportioned,  and  which  is  in  no  way  benefited  by 
the  district  operations,  while  other  property  within  the 
district  is  entirely  exempt  from  such  burdens.  Bradley 
V.  Fallbrook,  68  Fed.  948. 

The  act  deprives  qualified  electors  of  the  right  to  vote 
upon  matters  pertaining  to  the  district,  and  permits 
voting  by  persons  not  possessing  the  qualifications  of 
voters  generally,  in  violation  of  the  state  constitution. 
Const.  Nev.  art.  2,  sees.  1,  6. 

Irrigation  districts  are  public  corporations.  Fall- 
brook  V.  Bradley,  164  U.  S.  112;  Herring  v.  Modesto 
Irr.  Dist.,  95  Fed.  705 ;  Turlock  Irr.  Dist.  v.  Williams, 
76  Cal.  360 ;  Central  Irr.  Dist.  v.  DeLappe,  79  Cal.  351 ; 
People  V.  TurnbuU,  93  Cal.  630;  Quint  v.  Hoffman,  103 
Cal.  506;  Perry  v.  Otay  Irr.  District,  127  Cal.  565; 
Little  Willow  v.  Haynes,  24  Idaho,  317;  Thompson  v. 
McFarland,  29  Utah,  455. 

Irrigation  officers  are  public  officers.  Fallbrook  v. 
Bradley,  supra;  Kinney,  Irr.  &  Water  Rights,  vol.  3, 
par.  1404 ;  People  v.  Selma,  98  Cal.  206.  As  such  public 
corporations,  they  are  governed  by  the  general  election 
laws  of  the  state,  including  the  requirement  as  to  qualifi- 
cations of  voters  in  the  election  of  directors.  Hertle  v. 
Ball,  9  Idaho,  193;  Pioneer  Dist.  v.  Walker,  20  Idaho, 
605;  Handbook  Irr.  Dist.  Laws,  King  &  Burr,  11,  and 
citations.  The  legislature  can  add  no  qualification  to 
those  prescribed  by  the  constitution  as  title  to  the 
right  of  suffrage.  6  Am.  &  Eng.  Ency.  928;  Davies 
V.  McKeeby,  5  Nev.  369 ;  Clayton  v.  Harris,  7  Nev.  64 ; 
State  V.  Findley,  20  Nev.  198;  State  v.  Arrington,  18 
Nev.  412 ;  Riter  v.  Douglass,  32  Nev.  400. 

The  act  is  unconstitutional,  in  that  its  title  embraces 
more  than  one  subject.  Const.  Nev.  art.  8,  sec.  17 ;  State 
V.  Silver,  9  Nev.  227;    State  v.  Rogers,  10  Nev.  253; 
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Klein  v.  Kinkead,  16  Nev.  194 ;  State  v.  Hallock,  19  Nev. 
384 ;  State  v.  Hoadley,  20  Nev.  317 ;  State  v.  Stone,  24 
Nev.  308 ;  Bell  v.  Court,  28  Nev.  280 ;  State  v.  Gibson, 
30  Nev.  353. 

The  act  violates  sections  20  and  21  of  article  4  of 
the  state  constitution,  in  that  it  is  a  special  act  regu- 
lating procedure  in  courts  of  justice.  State  v.  McKinney, 
5  Nev.  194 ;  Wolf  v.  Humboldt  Co.,  32  Nev.  174 ;  Ormsby 
County  V.  Kearney,  37  Nev.  314. 

It  is  violation  of  section  6  of  article  6  of  the  state 
constitution,  being  an  attempt  to  confer  on  the  district 
court  a  jurisdiction  not  authorized  by  the  organic  law. 
People  V.  Fowler,  9  Cal.  85 ;  Reed  v.  McCormick,  4  Cal. 
342 ;  State  v.  Rising,  10  Nev.  101. 

It  is  the  primal  duty  of  all  courts  to  keep  strictly 
within  their  jurisdictions.  Gamble  v.  Silver  Peak,  39 
Nev.  319. 

There  can  be  no  jurisdiction  of  any  court  except 
under  express  provision  of  the  constitution  that  either 
assigns  it  or  prepares  the  way  for  the  legislature  to 
do  so.  People  v.  McKamy,  143  Pac.  752 ;  Pacific  T.  &  T. 
Co.  V.  Eschelman,  137  Pac.  1119;  Chinn  v.  Superior 
Court,  105  Pac.  580;  Marbury  v.  Madison,  1  Cranch, 
137 ;  In  Re  Evans,  130  Pac.  217. 

The  words  "all  other  cases,"  used  in  the  constitution 
in  regard  to  the  jurisdiction  of  the  supreme  court  and 
the  district  court,  are  not  used  in  the  same  sense  or  with 
the  same  application.  There  is  no  use  of  the  words 
sustaining  the  jurisdiction  of  the  district  court  as  pro- 
vided by  the  irrigation  district  law.    Const.  Nev.  art.  6. 

The  public  notices  of  the  hearings  upon  the  respective 
petitions  were  insufficient  to  give  the  court  jurisdiction. 
Board  v.  Tregea,  26  Pac.  237.  Notice  of  the  presenta- 
tion of  the  petition  for  organization  was  signed  by  the 
county  commissioners,  and  not  by  petitioners.  This  is 
fatally  defective.  "Nor  can  the  defect  in  the  first  notice 
be  cured  by  proof  of  actual  knowledge  upon  the  part  of 
those  to  be  affected  thereby."  In  Re  Central  District,  49 
Pac.  354. 
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"To  regulate  and  thus  bring  into  cultivation  otherwise 
worthless  land  would  seem  to  be  a  public  purpose  and  a 
matter  of  public  interest  not  confined  to  landowners, 
or  even  to  any  one  section  of  the  state."  Fallbrook  v. 
Bradley,  164  U.  S.  112. 

The  power  of  taxation  vests  exclusively  in  the 
legislative  department,  and  cannot  be  delegated  except 
under  the  strictest  limitations.  37  Cyc.  724.  It  is  a 
sovereign  power,  belonging  exclusively  to  the  legislative 
branch  of  the  government.  28  Cyc.  1660 ;  Houghton  v. 
Austin,  47  Cal.  656. 

Hoyt,  Norcross,  Thatcher,  Woodbum  &  Henley,  for 
Respondent : 

The  constitutionality  of  irrigation  district  acts,  some 
of  them  practically  identical  with  the  one  in  controversy, 
has  been  repeatedly  upheld  by  the  courts  of  last  resort  of 
most  of  the  arid-land  states.  The  Wright  act,  after 
which  all  of  the  irrigation  laws  are  patterned,  has  been 
sustained  as  constitutional  by  the  Supreme  Court  of  the 
United  States.  Almost  every  conceivable  objection  to 
the  law  has  been  considered  by  the  courts  of  the  states  in 
which  similar  laws  have  been  enacted,  and  almost  with- 
out exception  the  law  has  been  held  to  be  constitutional. 
Fallbrook  v.  Bradley,  41  U.  S.  369 ;  Herring  v.  Modesto, 
95  Fed.  705 ;  Turlock  v.  Williams,  18  Pac.  379 ;  Central 
Irr.  Dist.  v.  De  Poppe,  21  Pac*  825 ;  Crall  v.  Poso,  26 
Pac.  797;  In  Re  Madera  Irr.  Dist.,  26  Pac.  272;  People 
V.  Selma,  32  Pac.  1047;  In  Re  Bonds  San  Joaquin  Irr. 
Dist,  119  Pac.  198;  Bliss  v.  Hamilton,  152  Pac.  303; 
Board  v.  Peterson,  29  Pac.  995;  Lundberg  v.  Green 
River  Irr.  Dist.,  119  Pac.  1039;  Board  v.  Collins,  64 
N.  W.  1086. 

The  law  is  unquestionably  constitutional.  All  pre- 
sumptions are  in  favor  of  the  constitutionality  of  a 
statute.  Every  intendment  will  be  made  in  favor  of  the 
constitutionality  of  the  questioned  act.  State  v.  Irwin, 
5  Nev.  120 ;  Ex  Parte  Sticknoth,  7  Nev.  233 ;  Evans  v. 
Job,  8  Nev.  322;   State  v.  Commissioners,  21  Nev.  238; 


Jan.  1921]     j^  Re  Walker  River  Irr.  Dist.  327 

Argument  for  Respondent 

State  V.  Westerfield,  24  Nev.  29;  Ex  Parte  Boyce,  27 
Nev.  299;  Vineyard  L.  &  S.  Co.  v.  District  Court,  42 
Nev.  1. 

The  statute  is  not  unconstitutional  as  affecting  the 
right  of  qualified  electors  to  vote.  Const.  Nev.,  art.  2, 
sees.  1,  6.  These  sections  apply  only  to  elections  pro- 
vided for  by  the  constitution  itself — general  and  special 
elections  for  the  selection  of  officers  and  the  determina- 
tion of  questions  concerning  the  general  government  and 
the  general  welfare  of  the  whole  people;  and,  while 
the  courts  have  held  irrigation  districts  to  be  municipal 
or  public  corporations,  a  clear  distinction  is  recognized 
between  them  and  those  established  for  general  govern- 
mental purposes.  Fallbrook  v.  Bradley,  supra;  In  Re 
Madera  Irr.  Dist.,  supra;  People  v.  Linda  Vista  Irr. 
Dist.,  32  Pac.  1047;  State  v.  Hansen,  115  N.  W.  294; 
State  V.  Monahan,  84  Pac.  130;  Mound  City  L.  Co.  v. 
Miller,  70  S.  W.  124;  Potter  v.  County,  116  Pac.  1102. 

Where  the  right  of  suffrage  is  exercised  for  limited 
purposes,  constitutional  provisions  as  to  property  quali- 
fications do  not  apply,  being  intended  to  govern  only  in 
elections  of  general  import  and  significance.  State  v. 
Hansen,  supra;  State  v.  Monahan,  supra;  Oregon- 
Wisconsin  T.  H.  Co.  V.  Coos  County,  142  Pac.  575; 
Plummer  v.  Yost,  33  N.  E.  191.  "The  legislature  having 
the  unqualified  power  to  provide  for  the  formation  of 
such  districts  might  do  so  without  giving  the  property 
owners  any  voice  in  the  matter  at  all."  In  Re  Bonds  of 
S.  J.  Irr.  Dist.,  119  Pac.  198. 

The  statute  does  not  violate  the  constitutional  pro- 
vision that  "each  law  enacted  by  the  legislature  shall 
embrace  but  one  subject,  and  matter  properly  connected 
therewith,  which  subject  shall  be  briefly  expressed  in 
the  title."  Const.  Nev.,  art.  4,  sec.  17.  There  may  be 
included  in  one  act  any  number  of  provisions  necessary 
to  accomplish  the  one  subject  which  the  law  involves. 
State  V.  Ah  Sam,  15  Nev.  27 ;  Klein  v.  Kinkead,  16  Nev. 
194 ;  State  v.  Atherton,  19  Nev.  332 ;  State  v.  Commis- 
sioners, 21  Nev.  235 ;   State  v.  Bank,  31  Nev.  456 ;   Ex 
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Parte  Ah  Pah,  34  Nev.  283 ;  Ormsby  County  v.  Kearney, 
37  Nev.  314 ;  Nev.  Ind.  Com.  v.  Washoe  County,  41  Nev. 
347;  McBride  v.  Griswold,  38  Nev.  56;  Bank  v.  Nye 
County,  38  Nev.  123. 

The  provisions  of  the  act  regarding  court  procedure  to 
obtain  decrees  are  not  in  conflict  with  the  general  law 
respecting  the  practice  of  courts  of  justice.  Const.  Nev., 
art.  4,  sees.  20,  21.  They  are  not  local  or  special  laws, 
and  are,  in  every  sense  of  the  word,  general  and  public. 
36  Cyc.  985 ;  State  v.  Irwin,  5  Nev.  Ill ;  Youngs  v.  Hall, 
9  Nev.  212 ;  State  v.  Bank,  31  Nev.  456 ;  Worthington 
V.  District  Court,  37  N^v.  212. 

The  act  does  not  contravene  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States.  Fallbrook 
V.  Bradley,  41  L.  Ed.  369.  The  law  provides  for  due 
notice  to  landowners  of  each  step  in  the  proceedings 
necessary  for  the  organization  of  the  district  and  the 
taxation  of  their  property.  This  is  all  that  the  due- 
process  clause  requires;  the  question  of  the  limit  of 
indebtedness  is  in  no  way  involved.  Ormsby  County  v. 
Kearney,  37  Nev.  314;  Vineyard  L.  &  S.  Co.  v.  Dis- 
trict Court,  42  Nev.  1;  Blach  v.  Glenn,  85  Kan.  735; 
Enterprise  Irr.  Dist.  v.  Tri-State  L.  Co.,  138  N.  W.  179 ; 
Farm  Invest.  Co.  v.  Carpenter,  9  Wyo.  110. 

Complainant  having  offered  no  proof  that  his  substan-: 
tial  rights  have  been  affected  by  any  omission  in  the 
election  notice  complained  of,  he  has  no  standing  before 
this  court.  Baltes  v.  Farmers  Irr.  Dist.,  83  N.  W.  83; 
O'Neill  V.  Yellowstone  Irr.  Dist.,  121  Pac.  283 ;  Ells  v. 
Board,  176  Pac.  709. 

By  the  Court,  Sanders,  C.  J. : 

This  proceeding  was  instituted  in  the  district  court  of 
Lyon  County  under  sections  19  and  20  of  the  Nevada 
irrigation  district  act  (Stats.  1919,  c.  64),  to  secure  a 
confirmation  of  the  organization  of  the  Walker  River 
irrigation  district,  and  the  proceedings  had  in  connec- 
tion therewith  for  the  issuance  of  $918,500  of  its  bonds. 

The  board  of  directors  of  the  district  filed  with  the 
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clerk  of  said  court  a  petition  for  confirmation,  in  due 
form,  and  thereafter  the  court  fixed  a  day  for  the  hear- 
ing of  the  petition,  and  ordered  notice  to  be  given  and 
published  for  the  time  and  in  the  manner  prescribed  by 
the  act ;  and  in  pursuance  to  said  order  notice,  in  proper 
form,  was  given  and  published.  At  the  time  appointed, 
no  person  interested  answered  the  petition  or  interposed 
any  objection  thereto  whatsoever.  Thereupon  the  court, 
upon  evidence  oral  and  documentary,  filed  its  finding  of 
facts  and  conclusions  of  law,  and  thereafter,  to  wit,  on 
the  9th  day  of  December,  1919,  entered  its  judgment 
approving  and  confirming  all  of  the  proceedings  for  the 
organization  of  the  district,  and  for  the  issuance  of 
$918,500  of  bonds  of  said  district,  and  approved  and  con- 
firmed all  proceedings  sought  to  be  confirmed,  as  set  out 
in  the  petition. 

Thereafter  said  board  of  directors  filed  a  petition,  in 
due  form,  with  the  clerk  of  said  court,  in  effect  praying 
for  the  confirmation  of  all  of  the  proceedings  had  in 
connection  with  the  apportionment  of  benefits  to  each 
subdivision  or  tract  of  land,  with  a  list  containing  a 
complete  description  of  each  subdivision  or  tract  of  land 
in  the  district,  together  with  the  amount  and  rate  per 
acre  of  such  apportionment  and  the  name  of  the  owner 
thereof,  as  provided  by  the  act.  Thereupon  the  court 
fixed  a  day  for  the  hearing  of  the  petition  and  ordered 
notice  to  be  given  and  published  for  the  time  and  place 
of  hearing.  No  person  interested,  at  or  before  the  time 
fixed,  appeared,  and  thereafter,  on,  to  wit,  the  25th  day 
of  June,  1920,  the  court  rendered  a  judgment  ratifying, 
approving,  and  confirming  each  and  all  of  the  steps 
taken  and  had  with  respect  to  said  apportionment  of 
benefits,  and  adjudged  the  specified  and  named  amounts 
of  benefits  so  apportioned  to  each  subdivision  or  tract 
of  land  to  be  regular,  legal,  and  valid. 

The  appellant  appeals  to  this  court  from  both 
judgments.  The  record  upon  his  appeal  consists  of  the 
petitions  and  one  exhibit  purporting  to  be  the  appor- 
tionment of  benefits  charged  against  appellant's  lands 
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within  the  district,  the  finding  of  facts  and  conclusions 
of  law,  and  the  respective  judgments. 

Appellant  did  not  appear  in  either  of  the  confirmation 
proceedings  above  referred  to,  but  has  filed  in  this 
court  an  assignment  of  errors  that  includes  and  covers 
an  attack  upon  the  constitutionality  of  the  Nevada 
irrigation  district  act,  the  jurisdiction,  power,  and 
authority  of  the  district  court  of  Lyon  County  to 
examine,  hear,  and  determine  the  subject  involved  in 
said  judgments,  and  the  legality  and  validity  of  the 
proceedings  had  in  connection  with  the  organization  of 
the  district,  and  insists  that  the  judgments  are  absolutely 
null  and  void. 

1.  If  the  judgments  rendered  be  judicial  decisions, 
possessing  the  scope,  effect,  dignity,  and  efficacy  of  the 
usual  and  ordinary  judgments  of  courts  of  general  juris- 
diction, we  are  of  the  opinion  that  the  appellant,  by  his 
failure  to  appear  or  file  an  answer  in  the  confirmation 
proceedings,  is  estopped  from  questioning  the  judg- 
ments, and  is  in  no  position  to  draw  from  this  court  on 
appeal  therefrom  an  expression  of  opinion  upon  ques- 
tions of  fact  involving  the  regularity,  validity,  and 
legality  of  the  proceedings  had  in  the  court  below  to 
secure  a  confirmation  of  all  the  proceedings  settled  by 
the  judgments. 

His  failure  to  answer  the  petition  is  deemed  an 
admission  on  his  part  of  the  material  allegations  in  the 
petition.    Section  19. 

The  effect  of  the  judgment  as  to  the  proper  compliance 
with  the  provisions  of  the  act  is  conclusive  upon  land- 
owners within  the  district,  whether  they  appear  or  do 
not  appear  at  the  confirmation  proceedings.  3  Kinney 
on  Irrigation  and  Water  Rights,  sec.  1421. 

2.  Since  it  appears  affirmatively  from  the  record  that 
appellant  has  a  substantial  interest  in  and  is  affected  by 
the  act,  and  the  subject  of  its  constitutionality  is  of 
grave  public  importance,  we  feel  that  those  interested 
in  the  district  and  intending  purchasers  of  its  bonds 
should  have  the  advantage  of  an  authoritative  decision 
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in  advance  upon  the  legality  of  the  organization  of  the 
district  and  all  other  proceedings  which  may  affect  the 
legality  or  validity  of  its  bonds.  We  shall  therefore 
state  our  conclusions  reached  upon  the  one  question, 
to  wit:  Is  the  Nevada  irrigation  district  act  constitu- 
tional ?    Stats.  1919,  p.  84. 

At  the  threshold  of  the  subject,  we  are  confronted 
with  the  proposition  that  the  confirmation  provisions 
contained  in  the  act  (sections  19  and  20)  are  violative  of 
section  6,  article  6,  of  the  constitution  of  this  state,  in 
that  they  attempt  to  confer  upon  the  district  courts 
jurisdiction  not  within  or  contemplated  by  said  section. 

Our  conclusion  upon  this  proposition  is  that  the 
confirmation  proceeding,  as  prescribed  by  said  sections, 
is  clearly  in  the  nature  of  an  action. in  rem;  the  object 
being  to  determine  the  legal  status  of  the  district  and 
its  power  to  issue  valid  bonds.  3  Kinney  on  Irr.,  sec. 
1420.  The  confirmatory  procedure  neither  limits  nor 
extends  the  original  jurisdiction  of  district  courts,  as 
declared  and  prescribed  by  the  constitution,  and  is  not 
violative  of  its  letter  or  spirit. 

3.  It  is  further  contended  that  sections  19  and  20 
of  the  act  are  unconstitutional,  for  the  reason  that  said 
sections  are  in  conflict  with  that  part  of  the  constitution 
of  Nevada  (sec.  20,  art.  4)  which  provides : 

"The  legislature  shall  not  pass  local  or  special  laws 
*     *     *     regulating  the  practice  of  courts  of  justice." 

If  we  clearly  interpret  the  position  taken  by  counsel 
for  appellant,  it  is  their  contention  that  the  particular 
provision  is  a  special  privilege  that  is  granted  to  no  other 
public  corporation,  individual,  or  association,  and  is 
therefore  special  legislation  within  the  meaning  of  sec- 
tion 20,  article  4,  of  the  constitution.  We  are  not  in 
accord  with  this  position.  The  sections  are  general  in 
their  application,  and  were  enacted  for  the  purpose  of 
providing  for  the  organization  of  irrigation  districts 
throughout  the  state  for  the  reclamation  of  our  arid 
lands,  and  the  legislature  had  in  view  the  summary  pro- 
ceedings provided  for  in  the  sections  for  the  express 
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purpose  of  simplifying  the  organization  proceedings 
of  irrigation  districts,  and  the  issuance  of  its  bonds, 
"which  was  a  very  wise  public  policy  of  a  general  and 
not  a  special  nature."  Emmett  Irr.  District  v.  Shane, 
19  Idaho,  332,  113  Pac.  444. 

If  the  act  be  constitutional,  we  are  satisfied  of  the 
lower  court's  jurisdiction,  power,  and  authority  to 
render  the  decrees  complained  of. 

4.  We  shall  now  consider  the  further  attacks  made 
upon  the  constitutionality  of  the  act,  which  for  con- 
venience may  be  arranged  as  follows : 

(1)  The  title  of  the  act  embraces  more  than  one 
subject,  and  matter  properly  connected  therewith. 
Constitution,  sec.  17,  art.  4. 

(2)  The  act  is  yiolative  of  the  due-process-of-law 
clause  of  the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States. 

(3)  The  act  is  violative  of  sections  1  and  6  of  article  2 
of  the  constitution  of  this  state. 

As  preliminary  to  the  discussion  of  these  questions, 
we  may  remark  that,  where  the  constitutionality  of 
district  irrigation  laws  has  been  attacked  upon  the 
grounds  stated,  they  are  generally  upheld  as  being 
constitutional  and  valid. 

The  legislature  is  presumed  to  have  knowledge  of  the 
state  of  the  law  upon  the  subject  upon  which  it  legis- 
lates. Clover  Valley  L.  &  S.  Co.  v.  Lamb,  43  Nev.  375, 
187  Pac.  723. 

It  must  also  be  understood  that,  where  the  legislature 
of  one  state  adopts  the  statute  of  another,  the  act  of 
adoption  raises  the  presumption  that  the  legislature  of 
the  adopting  state  enacted  the  statute  in  the  light 
of  the  construction  that  had  been  placed  upon  it  in  the 
parent  state.  O'Brien  v.  Commissioners,  41  Nev.  90; 
Ormsby  County  v.  Kearney,  37  Nev.  371. 

The  history  of  irrigation  district  laws  in  Nevada 
begins  with  the  statute  of  1891,  p.  106,  and  ends  with 
the  act  under  consideration.    The  substantive  parts  of 
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the  parent  act  are  modeled  upon  the  irrigation  district 
law  of  California,  commonly  known  as  the  "Wright  Law" 
(Stats.  1887,  p.  29).  The  administrative  features  of  the 
present  act  include  and  cover  provisions  embodied  in 
irrigation  district  laws  of  the  arid-land  states  that  have 
received  a  settled  construction,  principally  the  laws  of 
Colorado,  Idaho,  Oregon,  Utah,  and  Washington.  The 
act  being  ah  entirely  new  act,  it  is  fair  to  presume  that 
its  administrative  parts  were  incorporated  as  being  the 
latest  authoritative  expression  of  the  judicial  mind, 
which  were  presumptively  within  the  contemplation  of 
the  legislature. 

5.  Counsel  have  labored  arduously  to  convince  us 
that  our  constitution  and  the  act  itself  differ  in  material 
respects  from  the  irrigation  district  laws  of  other  states. 
This  contention  imposes  upon  us  the  duty  of  reviewing 
their  several  contentions.  They  insist,  as  above  stated, 
that  the  act  contains  six  different  subjects  not  germane 
to  its  title. 

It  must  be  understood  that  this  court  was*  among  if 
not  the  first  court  of  the  arid-land  states  to  hold,  without 
a  legislative  declaration  upon  the  subject,  that  the  doc- 
trine of  riparian  rights  is  unsuited  to  the  demands  and 
necessities  of  the  agricultural  and  mining  industries  of 
this  state  and  the  prosperity  of  its  people.  The  legisla- 
ture has  declared  that  "water"  belongs  to  the  "public." 
Nevada  was  the  first  of  the  arid-land  states  of  the 
Pacific  Coast  to  literally  adopt  the  "Wright  Law"  of 
California,  upon  which  all  the  irrigation  district  laws  of 
the  arid-land  states  are  grounded. 

The  title  of  the  act  under  consideration  cont^^ins 
but  one  general  subject,  to  wit,  the  organization  of 
irrigation  districts,  which  we  think  is  broad  and  com- 
prehensive enough  to  include  every  provision  of  the 
act,  and  we  so  hold.  Anderson  v.  G.  V.  Irr.  Dist.,  35 
Colo.  532,  85  Pac.  313 ;  Nampa  &  M.  Irr.  Dist.  v.  Brose, 
11  Idaho,  474,  83  Pac.  499 ;  Pioneer  Irr.  Dist.  v.  Bradley, 
8  Idaho,  310,  68  Pac.  295, 101  Am.  St.  Rep.  201. 
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6.  It  is  urged  in  the  second  place  that  the  act  is 
violative  of  the  due-process-of-law  clause  of  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United 
States,  in  that  no  limitation  is  placed  upon  the  indebted- 
ness which  the  district  may  incur,  and  private  property 
may  be  confiscated  by  taxation.  As  a  general  proposi- 
tion this  contention  is  set  at  rest  by  Fallbrook  Irr.  Dist. 
V.  Bradley,  164  U:  S.  112,  17  Sup.  Ct.  56,  41  L.  Ed.  369, 
reversing  Bradley  v.  Fallbrook  Irr.  Dist.(C.  C.)  68  Fed. 
948.  And  to  repeat  the  opinions  of  state  courts  to  the 
same  effect  would  be  a  work  of  supererogation. 

We  are  of  the  opinion  that  counsel  have  overlooked, 
not  intentionally,  section  14  of  the  act,  which  provides : 

"The  board  of  directors,  or  other  officers  of  the 
district,  shall  have  no  power  to  incur  any  debt  or  liability 
whatever  either  by  issuing  bonds  or  otherwise  in  excess 
of  the  express  provisions  of  this  act,  and  any  debt  or 
liability  incurred  in  excess  of  such  express  provisions 
shall  be  and  remain  absolutely  void.     *     *     *  " 

The  proviso  contained  in  the  section  permits  and 
limits  certain  indebtedness  not  material  here. 

The  power  to  incur  any  debt  or  liability  is  not 
unlimited,  but  is  expressly  restricted  to  revenue  suffi- 
cient to  meet  the  obligations  voluntarily  assumed  by  the 
landowners  within  the  district,  as  voiced  by  their  votes 
at  elections  held  for  that  purpose.  Board  of  Directors 
of  Alfalfa  Irrigation  District  v.  Collins,  46  Neb.  425,  64 
N.  W.  1086. 

The  board  of  directors  apportions  the  amount  each 
year  necessary  to  meet  these  obligations,  and  the  act  pro- 
vides how  collectible,  and,  when  collected,  how  to  be  used. 

7.  Counsel  fail  to  distinguish  between  the  phrases 
"assessment  of  benefits"  and  "special  ^sessments"  to 
be  charged  or  levied  against  the  land  within  the  district, 
and  the  term  "tax,"  as  ordinarily  used  in  revenue  laws. 
It  is  the  plan  of  assessment  of  benefits  and  special 
assessment  of  benefits  required  to  be  carefully  ascer- 
tained and  equitably  and  fairly  apportioned  or  dis- 
tributed to  the  lands  within  the  district  as  nearly  as 
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can  be,  that  appeals  to  us  as  commendinsf  the  act  as  a 
wise  public  policy.  The  benefits  charged  against  the 
lands  are  presumed  to  be  returned  to  the  owner  in  its 
enhanced  value.  Should  a  large  landowner  within  the 
district  not  see  fit  to  take  advantage  of  the  benefits 
apportioned  or  distributed  to  his  land,  it  is  reasonable 
to  infer  that  he  will  farm  out  his  land  to  others,  and  in 
this  way  the  farming  industry  of  the  state  will  be 
stimulated,  which  is  the  question  of  the  hour  in  Nevada. 

An  "assessment"  or  "special  assessment"  is  not  a  tax 
levied  upon  property  according  to  its  value,  and  is 
distinguished  from  the  general  idea  of  a  "tax,"  although 
we  concede  it  owes  its  origin  to  the  same  sources  as  the 
taxing  power.  There  is  a  wide  difference  in  law  between 
a  tax  and  an  assessment.  In  the  one  case  the  taxes  are 
assessed  against  the  individual  and  become  a  charge 
upon  his  property  generally.  In  the  other,  the  assess- 
ment, being  for  the  benefits  accruing  to  the  specific 
property,  becomes  a  charge  only  upon  and  against  it, 
and  liability  for  the  charge  is  confined  to  the  particular 
property  benefited.  Therefore  an  assessment  or  special 
assessment  is  not  embraced  within  the  meaning  of  the 
word  "taxation,"  because  the  owner  of  the  property 
assessed  gets  back  the  amount  of  his  assessment  in  the 
benefits  received  by  his  property,  and  therefore  does  not 
bear  the  burden  of  a  tax. 

8-11.  The  principal  attack  upon  the  constitutionality 
of  the  act  remains  to  be  considered.  Section  8  thereof 
reads: 

"Sec.  8.  Any  person,  male  or  female,  of  the  age  of 
21  years  or  over,  whether  a  resident  of  the  district  or 
not,  who  is  or  has  declared  his  intention  to  become  a 
citizen  of  the  United  States  and  who  is  a  bona-fide  holder 
of  title,  or  evidence  of  title,  as  defined  in  section  1  hereof, 
to  land  situated  in  the  district,  shall  be  entitled  to  one 
vote  at  any  election '  held  under  the  provisions  of  this 
act,  and  shall  be  held  to  be  referred  to  whenever  the 
words  elector  or  electors  are  used  herein.  Any  elector 
residing  outside  of  the   district   owning  land  in  the 
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district  and  qualified  to  vote  at  a  district  election  shall  be 
considered  as  a  resident  of  that  division  and  precinct  of 
the  district  in  which  the  major  portion  of  his  lands  are 
located  for  the  purpose  of  determining  his  place  of 
voting  and  qualifications  for  holding  office.  A  guardian, 
executor,  or  administrator  shall  be  considered  as  the 
holder  of  title  or  evidence  of  title  as  prescribed  in  sec- 
tion 1  hereof  to  the  land  in  the  estate  for  which  he  is 
such  guardian,  executor,  or  administrator,  and  shall 
have  the  right  to  sign  petitions,  vote  and  do  all  things 
that  any  elector  may  or  can  do  under  this  act.  Corpora- 
tions holding  land  in  the  district  shall  be  considered  as 
persons  entitled  to  exercise  all  the  rights  of  natural 
persons  and  the  president  of  the  corporation,  or  other 
person  duly  authorized  by  the  president  or  vice-president 
in  writing,  may  sign  any  petition  authorized  by  this  act 
or  cast  the  vote  of  the  corporation  at  any  election." 

It  is  asserted  that  this  section  is  obnoxious  to  sections 
1  and  6  of  article  2  of  the  constitution,  in  that  it  imposes 
a  property  qualification  upon  the  right  to  vote  within  the 
letter  and  spirit  of  the  constitution. 

Section  1  of  article  2  of  that  instrument,  as  amended, 
provides  that — 

"All  citizens  of  the  United  States  (not  laboring  under 
the  disabilities  named  in  this  constitution)  *  *  *  shall 
be  entitled  to  vote  for  all  officers  that  now  or  hereafter 
may  be  elected  by  the  people,  and  upon  all  questions 
submitted  to  the  electors  at  such  election.    *    *    *  " . 

Section  6  of  said  article  requires  provision  to  be  made 
by  law  for  the  registration  of  the  names  of  electors,  to 
preserve  the  purity  of  elections  and  their  regulation. 

The  question  presented  for  our  determination  being 
one  of  first  impression  in  this  jurisdiction,  and  one  that 
has  given  rise  to  conflicting  views  arid  decisions  in  the 
courts  of  the  arid-land  states  whose  irrigation  district 
laws  impose  property  and  residential  qualifications  on 
the  right  to  vote,  the  subject  is  worthy  of  full  discussion. 
Preliminary  thereto  it  is  deemed  proper  to  make  these 
observations : 
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The  object  of  suffrage  is  the  continuity  of  government 
and  the  preservation  and  perpetuation  of  its  benefits. 
Cyc.  of  Political  Science,  vol.  3,  p.  822. 

The  development  of  the  right  of  suffrage  or  voting  is  a 
matter  more  largely  of  historical  than  of  legal  interest. 

Suffice  it  to  say  that  the  several  qualifications  on  the 
right  to  vote  —  educational,  property,  and  moral  —  in 
force  at  different  times  in  the  colonial  period  of  our  his- 
tory, has,  since  1879,  been  supplanted  by  the  adoption  of 
constitutional  provisions  by  the  several  states  sUpilar  to 
that  contained  in  the  constitution^  of"  Nevada.  The 
impression  widely  prevails  that  these  provisions  of  the 
constitution  place  the  right  to  vote  in  the  same  category 
as  the  right  to  life,  liberty,  and  property.  Many  cases 
have  been  fought  upon  this  theory.  The  courts,  however, 
have  held  with  general  unanimity  (this  court  being 
among  the  number)  that  the  right  to  vote  as  conferred 
by  the  constitution  is  a  mere  political  privilege,  and 
not  an  inherent,  unqualified,  personal,  or  political  right. 
Riter  v.  Douglass,  32  Nev.  400,  109  Pac.  444.  This  case 
involved  the  constitutionality  of  the  primrf y  election  law 
of  this  state.  The  court  held  that  section  1,  article  4,  of 
the  constitution,  prescribing  the  qualifications  of  electors 
and  guaranteeing  their  right  to  vote,  applies  to  the  elec- 
tion of  public  officers,  and  not  to  the  selection  of  party 
nominees.  Thus  we  have  a  judicial  decision  of  our  own, 
limiting  somewhat  the  phrase  "all  elections,"  as  used 
in  the  section  of  the  constitution  under  review. 

By  the  weight  of  authority,  the  term  "all  officers"  and 
questions'  submitted  to  the  electors  at  such  election,  as 
used  in  section  1,  article  2,  has  reference  to  the  election 
of  all  officers  provided  for  in  the  constitution.  Sectfon  32 
of  article  4  makes  provision  that  the  legislature  shall 
provide  for  the  election  by  the  people  of  certain  officers 
I  named  and  "other  necessary  officers,"  and  fix  by  law 

their  duties  and  compensation. 

In  the  exercise  of  its  power  the  legislature  has 
enumerated  what  officers  shall  be*  elected  and  appointed. 
Rev.  Laws,  2765. 

Vol.  44—22 
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This  court,  in  the  case  of  State  v.  Arrington,  18  Nev. 
412,  4  Pac.  735,  declares  that  the  framers  of  the  consti- 
tution and  the  people  adopting  it  intended  that  all 
necessary  state,  county,  and  township  officers  must  be 
elected  by  the  people  of  the  locality  immediately  con- 
cerned. If,  then,  it  can  be  said  that  irrigation  district 
officers  are  not  necessary  officers  in  the  conduct  of  the 
affairs  of  state,  we  are  unable  to  perceive  in  what 
respect  it  can  reasonably  be  contended  that  the  term 
"elections,"  as  used  in  the  constitution,  may  be  extended 
to  include  irrigation  district  officers  and  elections. 

It  is  manifest  that  the  officers  and  elections  contem- 
plated in  section  1,  article  2,  are  only  those  officers  and 
elections  by  whose  action  all  of  the  people  within  the 
state  or  one  of  its  political  subdivisions  are  to  be  affected. 
If  it  may  reasonably  be  said  that  irrigation  districts 
are  political  subdivisions  of  the  state,  burdened  with 
political  and  governmental  functions  to  be  exercised  in 
running  the  machinery  of  the  state  and  local  govern- 
ment, there  might  be  some  force  to  the  argument  that  it 
is  a  "municipal"  corporation.  That  it  is  a  public  corpora- 
tion, the  creature  of  the  legislature,  deriving  all  its  pow- 
ers, rights,  and  franchises  from  legislative  enactment  or 
statutory  implication,  is  not  questioned.  Its  officers  or 
agents  who  administer  its  affairs  are  created  by  the  legis- 
lature and  chosen  or  appointed  by  the  law  of  its  creation. 
It  possesses  and  can  exercise  such  powers  only  as  are 
expressly  conferred  by  the  law  of  its  creation,  or  such 
as  are  necessary  to  the  exercise  of  its  corporate  powers, 
the  performance  of  its  corporate  duties,  and  the  accom- 
plishment of  the  purposes  for  which  it  was  created.  Its 
purpose  is  to  reclaim  privately  owned  arid  lands  from 
a  common  source,  the  owner  to  bear  the  expense.  It  has 
no  political  function.  It  does  not  encroach  upon  any 
department  of  the  state,  county,  or  township  govern- 
ment. It  is  a  corporate  entity  of  the  state,  to  bring 
under  cultivation  its  arid  lands  for  the  general  welfare 
of  the  entire  state,  unconnected  with  the  political 
government  of  the  locality  covered  by  its  operation. 
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"Others  than  landowners  have  no  possible  interest  in 
the  irrigation  district,  as  such,  or  in  its  financial  manage- 
ment, nor  right  to  a  voice  in  the  naming  of  its  officers ; 
and  a  nonresident  landowner  has  exactly  the  same  inter- 
est and  responsibility  as  a  resident,  and  is  entitled  to 
the. same  voice  in  the  direction  of  its  affairs.  Districts 
within  this  statute  can  be  distinguished  from  private 
corporations  only  by  the  fact  that  their  organization  is 
compulsory  upon  those  not  petitioning  for  it,  and  that 
the  expense  of  maintenance  is  incurred  and  a  large  debt 
created,  which  are  made  liens  on  the  land  without  the 
consent  of  the  owner,  payment  of  which  must  be  made 
by  compulsory  assessment.  No  other  elements*  of  gov- 
ernment or  municipal  proprietorship  are  involved." 
Board  of  Directors  v.  Peterson,  64  Or.  46,  128  Pac.  837, 
129  Pac.  123. 

Thfe  district  is  not  established  for  political  or 
governmental  purposes,  but  as  a  mere  scheme  for 
conducting  works  of  public  improvement;  and  since 
also  the  costs  of  such  improvements  are  made  a  charge 
against  the  lands  benefited  thereby,  the  right  to  a  voice 
in  the  establishment  of  the  districts,  where  given  by 
the  legislature,  is  clearly  more  of  a  private  or  property, 
right  than  a  public  or  political  one.  Upon  principle, 
therefore,  we  hold  that  the  right  to  vote  in  elections 
provided  for  under  the  statute  does  not  constitute  an 
exercise  of  the  elective  franchise  so  as  to  render  the 
law  unconstitutional  and  void  because  requiring  a 
property  qualification  and  permits  nonresident  land- 
owners to  vote. 

12.  We  regard  it  as  an  unreasonable  inference  to 
suppose  that  the  framers  of  the  constitution  ever  con- 
templated that  section  1  of  article  2  of  that  instrument 
was  intended  to  be  extended  and  to  apply  to  irrigation 
district  elections,  which  is  the  mere  creature  of  statu- 
tory enactment.  We  are  of  the  opinion  that  it  is  only  at 
elections  which  the  constitution  itself  requires  to  be 
held,  and  officers  to  be  voted  for  as  named  in  the  instru- 
ment or  created  by  the  legislature  as  officers  necessary 
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in  exercising  functions  of  the  government  in  running  the 
machinery  of  the  state,  that  section  1,  article  2,  applies. 
We  are  aware  that  this  conclusion  conflicts  with  the 
decisions  in  Madera  Irr.  Dist.,  92  Cal.  296,  28  Pac.  272, 
675,  14  L.  R.  A.  755,  27  Am.  St.  Rep.  106,  and  Pioneer 
Irr.  Dist.  v.  Walker,  20  Idaho,  605, 119  Pac.  304. 

We  are  in  accord  with  the  case  of  Board  of  Directors 
V.  Peterson,  supra,  and  decline  to  adopt  the  conclusion 
stated  in  the  California  and  Idaho  decisions.  Section  8 
is  patterned  largely  upon  the  Oregon  statute,  6186 
L.  O.  L.  as  amended.  General  Laws  1915,  p.  234. 

The  Oregon  court,  in  the  Peterson  case,  says : 

'^Although  the  decisions  in  Re  Madera  Irrigation 
District,  92  Cal.  296  (28  Pac.  272,  675,  14  L.  R.  A.  755, 
27  Am.  St.  Rep.  106) ,  and  in  Pioneer  Irrigation  District 
V.  Walker,  20  Idaho,  605  (119  Pac.  304),  hold  to  the 
contrary,  we  cannot  adopt  the  conclusion  stated  therein. 
We  believe  we  are  not  running  counter  to  section  2, 
article  2,  of  the  constitution  in  this  conclusion,  and  a 
contrary  holding  would  work  a  great  wrong  upon  the 
farmers,  who  may  obtain  considerable  benefit  under  such 
an  organization,  and  who,  on  the  other  hand,  might  be 
burdened  by  debt  beyond  the  benefits  conferred;  and 
its  affairs  should  be  left  exclusively  to  those  affected 
thereby." 

It  is  suggested  that  the  Oregon  constitution  contains 
the  broad  provision,  "in  all  elections  not  otherwise  pro- 
vided for  in  this  constitution,"  not  contained  in  our 
constitution,  therefore  the  case  of  Board  of  Directors 
V.  Peterson  is  not  controlling.  We  observe  the  court 
does  not  base  its  conclusions  upon  the  broad  provisions 
contained  in  the  constitution,  but  its  reasoning  is  that 
the  California  and  Idaho  courts  might  have  reached  a 
different  result  upon  principle  under  their  constitutions. 

In  construing  the  constitution  the  thing  to  be  sought 
is  the  thought  expressed.  Pershing  County  v.  Hum- 
boldt County,  43  Nev.  78,  181  Pac.  960,  183  Pac.  314 ; 
State  ex  rel.  Lewis  v.  Doron,  5  Nev.  399. 
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It  is  not  questioned  but  that  such  instrument  must  be 
construed  according  to  its  purpose  and  intent.  The 
object  of  section  1  of  article  2  is  obviously  twofold: 
First,  to  secure  to  the  people  the  right  to  select  repre- 
sentatives for  their  government ;  and,  second,  to  deter- 
mine the  will  of  the  people  upon  such  questions  as  may 
be  submitted  to  them. 

13.  It  is  urged  that  irrigation  districts  are  within 
the  spirit  and  letter  of  the  constitution,  and  to  preclude 
resident  qualified  electors  therein  from  voting  at  the 
elections  provided  for  under  the  act  is  violative  of  the 
residential  qualification  of  electors  as  prescribed  in  sec- 
tion 1  of  article  2  and  the  general  election  law.  Our 
answer  to  this  position  is  that  we  have  endeavored  to 
make  it  clear  that  we  are  of  the  opinion  that  such  dis- 
tricts are  not  political  subdivisions  of  the  state,  or 
created  for  political  or  governmental  purposes,  and  that 
the  term  "elections,"  embraced  in  section  1,  article  2,  is 
used  in  its  restrictive  political  sense — as  election  of 
public  officers  and  to  determine  the  will  of  the  people 
upon  questions  in  which  they  have  a  public,  as  dis- 
tinguished from  an  immediate  private  interest.  Any 
other  interpretation  of  the  intent  and  purpose  of  the 
section  of  the  constitution  in  question  would  lead  to 
the  absurd  result  of  allowing  every  qualified  elector  to 
insist  upon  voting  at  every  election,  public  as  well  as 
private,  and  thus  interfere  with  affairs  of  others  in 
which  he  has  no  interest  or  concern.  It  is  true  the 
public — ^the  people  of  the  district — ^are  presumed  to  be 
interested  in  the  reclamation  of  its  arid  lands.  Never- 
theless, the  district  is  one  of  those  public  enterprises 
which  results  in  a  benefit  to  privately  owned  lands  and, 
therefore,  the  cost  is  by  the  statute  made  a  lien  upon 
such  lands.  The  land  alone  is  made  to  bear  the  charge 
of  the  immense  cost  of  its  improvement.  It  is  the  land 
that  is  organized  into  a  district  to  make  it  possible  for 
its  owners  by  their  combined  efforts  to  bring  the  same 
under  cultivation  through  a  corporate  system,  which 
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but  for  the  helping  hand  of  the  constitution,  as  guided 
and  controlled  by  the  law-making  body  of  the  state, 
possibly  could  never  be  accomplished. 

"That  those  who  are  specially  interested  and  who 
must  pay  for  the  improvement  are  heard  upon  the  ques- 
tion as  to  whether  it  shall  be  done,  and  are  permitted 
to  appoint  those  who  shall  superintend  it,  is  not 
unusual,  nor  would  it  constitute  an  exercise  of  the 
elective  franchise."  People  ex  rel.  v.  Reclamation 
District  No.  551,  117  Cal.  114,  48  Pac.  1016. 

Hence,  we  conclude  that  the  residential  requirement 
of  voters,  as  prescribed  in  the  constitution  and  the  gen- 
eral election  law,  has  no  application  to  irrigation  districts 
as  organized  under  the  Nevada  irrigation  district  act. 

Being  of  the  opinion  that  the  legislation  in  question  is 
such  as  is  within  the  scope  of  the  authority  of  the  legis- 
lature to  enact,  and  that  the  objections  ihere  raised 
against  its  constitutionality  are  not  well  taken,  we 
affirm  the  judgments  appealed  from. 

Ducker,  J. :    I  concur. 

Coleman,  J.,  dissenting : 

I  am  not  in  accord  with  all  that  is  said  in  the  foregoing 
opinion.  I  am  convinced  that  such  projects  as  contem- 
plated by  the  statute  in  question  are  capable  of  being 
productive  of  much  benefit  to  the  state,  and  I  am  in 
sympathy  with  the  idea;  but,  not  being  able  to  concur 
in  some  of  the  views  expressed,  I  am  driven  to  the  neces- 
sity of  dissenting.  I  could  briefly  set  forth  my  views, 
but,  as  such  action  would  serve  no  useful  purpose,  I 
refrain  from  doing  so. 


i 
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In  the  Matter  of  the  Application  of  A.  CER- 
FOGLIO FOR  A  Writ  of  Habeas  Corpus. 

[195Pac.96] 

1.  Statutes — Constitutional  Provisions  as  to  Title  Is  to  Pre- 

vent Trickery  or  Inattention. 

The  purpose  of  Const,  art.  4,  see.  17,  providing  that  each  law 
shall  embrace  but  one  subject  and  the  matters  properly  con- 
nected therewith,  which  shall  be  briefly  expressed  in  the  title, 
is  to  prevent  inconsiderate  or  undesirable  legislation  througli 
trickery  or  inattention. 

2.  Statutes — Constitutional  Requirement  as  to  Title  Liberally 

Construed. 

Const,  art.  4,  sec.  17,  requiring  each  law  to  embrace  but  one 
subject,  which  shall  be  briefly  expressed  in  its  title,  though 
mandatory,  should  be  liberally  construed. 

3.  Statutes — Provision  of  Prohibition  Act  Held  Within  Title. 

The  provision  of  prohibition  act,  sec.  7,  prohibiting  the 
possession  of  intoxicating  liquors  in  certain  places,  including 
soft-drink  parlors,  has  a  legitimate  tendency  to  promote  the 
object  of  that  act  to  suppress  the  liquor  traflic.  so  that  it  is 
within  the  title  thereof  to  prohibit  tlie  manufacture,  sale, 
keeping  for  sale,  and  gift  of  intoxicating  liquors. 

4.  Intoxicating  Liquors — Person  Making  Home  in  Place  Where 

Possession  Is  Prohibited  Cannot  Keep  Liquors  There. 

Though  the  prohibition  act  does  not  prevent  the  keeping 
of  liquors  in  a  home  for  personal  use,  a  person  who  makes  his 
home  in  one  of  the  places  in  which  the  possession  of  liquor  is 
prohibited  by  section  7  of  that  act  cannot  keep  liquor  therein 
and  thereby  avoid  the  provision  of  the  act. 

Original  proceeding  in  habeas  corpus  by  A.  Cerfoglio. 
Writ  dismissed,  and  petitioner  remanded  to  custody.   ' 

Moore  &  Mcintosh,  for  Petitioner : 

The  prohibition  act  is  unconstitutional  in  this:  That 
the  title  is  not  broad  enough  to  cover  the  provisions  of 
section  7,  under  which  petitioner  has  been  prosecuted, 
and  is  therefore  violative  of  the  provision  that  "each 
law  enacted  by  the  legislature  shall  embrace  but  one 
subject  and  matter  properly  connected  therewith,  which 
subject  shall  be  briefly  expressed  in  the  title."  Const. 
Nev.,  art.  4,  sec.  17.  The  title  of  the  prohibition  act 
refers  to  "the  manufacture,  sale,  keeping  for  sale,  and 
gift,"  while  the  section  in  controversy  makes  it  unlawful 


344  Ex  Parte  Cerfoglio  [44th  Nev. 

Argument  for  RespoDdent 

for  any  person  to  "keep  or  have  for  personal  use  or 
otherwise,  or  to  use  or  permit  another  to  have,  keep, 
or  use  intoxicating  liquors."  The  title  of  the  act  being 
restrictive,  it  was  without  the  power  of  the  legislature 
to  extend  the  subject-matter  beyond  the  restrictions 
contained  in  the  title.    S.  P.  Co.  v.  Bartine,  170  Fed.  735. 

The  people  and  the  legislature  having  seen  fit  to 
adopt  a  restrictive  title  with  reference  to  prohibition, 
which  restrictive  title  on  its  face  has  reference  only  to 
the  "manufacture,  sale,  keeping  for  sale,  and  gift"  of 
liquors,  they  cannot  include  in  the  act  provisions  which 
are  not  within  that  title,  and  which  were  obviously  not 
intended  to  be  included.  Wind  River  L.  Co.  v.  Frankfort 
Co.,  196  Fed.  340. 

"The  provision  of  our  constitution  is  that  every  act 
shall  embrace  but  one  subject  and  matters  properly  con- 
nected therewith,  which  subject  shall  be  expressed  in 
the  title.  This  provision  is  to  prevent  tricking  the  legis- 
lature into  passing  acts  foreign  to  the  one  under  con- 
sideration by  it."  Schmitt  v.  Cook  Brewing  Co.,  120 
N.  E.  19,  3  L.  R.  A.  270. 

L.  D.  Summerfield,  District  Attorney,  and  W.  M, 
Kearney,  Assistant  District  Attorney,  for  Respondent: 

The  title  of  the  prohibition  act  complies  with  all  the 
requirements  of  the  constitution.  The  provisions  of 
section  7  come  within  section  17  of  article  4  of  the  con- 
stitution by  being  "matter  properly  connected  there- 
with." Ex  Parte  Zwissig,  42  Nev.  360.  "All  of  these 
provisions  are  properly  connected  with  the  purpose  of 
the  legislature  to  prevent  the  traffic  in  intoxicating 
liquor  as  a  beverage,  and  are  therefore  within  the  title 
of  the  act."  Schmitt  v.  Cook  Brewing" Co.,  120  N.  E.  19, 
3  L.  R.  A.  270.  "The  restriction  requiring  the  subject 
of  the  act  to  be  expressed  in  its  title  should  be  reason- 
ably construed,  considering  substance  rather  than 
form."  36  Cyc.  1018.  "Any  number  of  provisions  may 
be  contained  in  an  act,  however  diverse  they  may  be,  so 
long  as  they  are  not  inconsistent  with  or  foreign  to  the 
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general  subject  or  object."  25  R.  C.  L.  843.  "All  that 
can  be  reasonably  required  is  that  the  title  shall  not 
be  made  to  cover  legislation  incongruous  in  itself,  and 
which  by  no  fair  intendment  can  be  considered  as  having 
a  necessary  or  proper  connection."  Blair  v.  Chicago,  201 
U.  S.  400 ;  State  v.  Ah  Sam,  15  Nev.  27 ;  State  ex  rel. 
Sparks  v.  Bank,  31  Nev.  456;  Ex  Parte  Ah  Pah,  34 
Nev.  283. 

By  the  Court,  Ducker,  J. : 

This  is  an  original  proceeding  in  habeas  corpus. 

Petitioner  was  convicted  in  the  Second  judicial  district 
court  in  and  for  the  county  of  Washoe,  State  of  Nevada, 
of  violating  the  prohibition  law  of  this  state.  He  was 
thereafter  sentenced  to  serve  a  term  of  two  months  in 
the  county  jail  of  said  county  and  remanded  into  the 
custody  of  the  sheriff  of  the  county  for  the  serving  of 
sentence.  He  alleges  that  he  is  unlawfully  imprisoned 
and  restrained  of  his  liberty,  and  seeks  to  be  discharged 
upon  this  writ. 

The  charging  part  of  the  information  upon  which 
petitioner  was  tried  and  convicted  in  the  district  court 
is  as  follows : 

"That  the  said  defendant  on  the  26th  day  of  August, 
A.D.  1920,  or  thereabouts,  and  before  the  filing  of  this 
information,  at  and  within  the  county  of  Washoe,  State 
of  Nevada,  did,  then  and  there,  wilfully  and  unlawfully, 
keep  and  have,  for  personal  use  and  otherwise,  intoxi- 
cating liquors  at  a  place  where  soft  drinks  are,  and 
were  on  said  date,  sold,  to  wit,  the  Europa  Hotel,  situ- 
ated at  No.  246  Lake  Street,  in  the  city  of  Reno,  county 
of  Washoe,  State  of  Nevada,  said  Europa  Hotel  not 
being  then  and  there  a  drug  store." 

The  information  is  based  upon  section  7  of  the 
prohibition  act  (Stats.  1919,  c.  1).  This  section  pro- 
vides : 

"It  shall  be  unlawful  for  any  person  to  keep  or  have 
for  personal  use  or  otherwise,  or  to  use,  or  permit 
another  to  have,  keep  or  use,  intoxicating  liquors  at  any 
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restaurant,  store,  office  building,  club,  place  where  soft 
drinks  are  sold  (except  a  drug  store  may  have  and  sell 
alcohol  and  wines  as  provided  by  sections  four  and 
twenty-four),  fruit  stand,  news  stand,  room,  or  place 
where  bowling  alleys,  billiard  or  pool  tables  are  main- 
tained, livery  stable,  public  building,  park,  road,  street, 
or  alley.    ♦     ♦    ♦ " 

Petitioner  attacks  section  7  of  the  act  upon  the  ground 
that  it  is  unconstitutional.  It  is  insisted  that  the  title 
of  the  act  is  not  broad  enough  to  include  the  subject- 
matter  of  said  section  7,  and  that  it  is  therefore  inhibited 
by  that  part  of  section  17  of  article  4  of  the  constitution 
of  the  State  of  Nevada,  which  provides : 

"Each  law  enacted  by  the  legislature  shall  embrace 
but  one  subject  and  matters  properly  connected  there- 
with, which  subject  shall  be  briefly  expressed  in  the 
title." 

This  contention  presents  the  only  question  we  have  to 
determine,  as  all  other  objections  to  the  legality  of 
petitioner's  confinement  were  expressly  waived  on  the 
oral  argument  in  this  court.  The  title  of  the  prohibition 
act  reads : 

"An  act  to  prohibit  the  manufacture,  sale,  keeping 
for  sale,  and  gift,  of  m.alt,  vinous  and  spirituous  liquors, 
and  other  intoxicating  drinks,  mixtures  or  preparations, 
making  the  superintendent  of  the  Nevada  state  police 
ex  officio  commissioner  of  prohibition,  and  defining  his 
duties;  and  providing  for  the  enforcement  of  this  act 
and  prescribing  penalties  for  the  violation  thereof." 
Stats.  1919,  p.  1. 

It  is  urged  that  the  title  is  restrictive,  and  that  the 
proscription  of  the  possession  of  intoxicating  liquors  for 
personal  use  at  the  places  designated  in  said  section  has 
no  logical  connection  with  the  subject  expressed  in  the 
title,  and  that,  as  the  purpose  of  the  constitutional  inhi- 
bition is  to  prevent  the  legislature,  or  the  people  acting 
in  a  legislative  capacity,  as  the  case  may  be,  from  being 
misled  by  the  title  into  enacting  legislation  dealt  with, 


Jan.  1921]  gX  PARTE  CERPOGLIO  347 

Opinion  of  the  Court — Ducker,  J. 

foreign  to  the  subject  indicated  by  the  title,  said 
section  7  is  so  incongruous  thereto  as  to  offend  this 
constitutional  principle. 

1.  We  recognize  the  purpose  of  the  provision  of  the 
constitution  in  question  is  to  prevent  inconsiderate  or 
undesirable  legislation  through  trickery  or  inattention. 

Judge  Cooley,  in  his  work  on  Constitutional  Limita- 
tions, in  discussing  the  evils  designed  to  be  remedied 
by  such  provisions,  says : 

"It  may  therefore  be  assumed  as  settled  that  the 
purpose  of  these  provisions  was:  First,  to  prevent 
hodgepodge  or  iog-roUing'  legislation;  second,  to  pre- 
vent surprise  or  fraud  upon  the  legislature  by  means 
of  provisions  in  bills  of  which  the  titles  gave  no  intima- 
tion, and  which  might  therefore  be  overlooked  and 
carelessly  and  unintentionally  adopted;  and,  third,  to 
fairly  apprise  the  people,  through  such  publication  of 
legislative  proceedings  as  is  usually  made,  of  the  sub- 
jects of  legislation  that  are  being  considered  in  order 
that  they  may  have  opportunity  of  being  heard  thereon, 
by  petition  or  otherwise,  if  they  should  so  desire.  The 
general  purpose  of  these  provisions  is  accomplished 
when  a  law  has  but  one  general  object,  which  is  fairly 
indicated  by  its  title.  To  require  every  end  and  means 
necessary  or  convenient  for  the  accomplishment  of  this 
general  object  to  be  provided  for  by  a  special  act  relating 
to  that  alone  would  not  only  be  unreasonable,  but  would 
actually  render  legislation  impossible."  Cooley's  Const. 
Lim.  172. 

He  adds  on  page  175 : 

"There  has  been  a  general  disposition  to  construe  the 
constitutional  provision  liberally,  rather  than  to  embar- 
rass legislation  by  a  construction  whose  strictness  is 
unnecessary  to  the  accomplishment  of  the  beneficial* 
purposes  for  which  it  has  been  adopted." 

2.  The  principle  involved  has  received  consideration 
in  former  decisions  of  this  court  and  the  rule  recognized 
and    applied   that   the   provision,    though    mandatory. 
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should  be  liberally  construed.  State  v.  Ah  Sam,  15  Nev. 
27,  37  Am.  Rep.  454 ;  State  ex  rel.  Sparks  v.  State  Bank 
and  Trust  Co.,  31  Nev.  456, 103  Pac.  407, 105  Pac.  567. 

3.  The  object  of  the  act  is  inseparably  connected 
with  its  subject ;  and  if  it  can  be  said  that  the  suppres- 
sion of  the  personal  use  of  the  liquors  mentioned  in  the 
title  at  the  places  desigrnated  in  section  7  has  any  legiti- 
mate tendency  to  promote  the  object  of  the  act,  it  is  not 
without  the  scope  of  the  title,  and  is  therefore  unassail- 
able as  an  infraction  of  the  constitution.  Is  it  calculated 
to  perform  such  an  office  ?  We  have  no  doubt  of  it.  In 
Ex  Parte  Zwissig,  42  Nev.  360,  178  Pac.  20,  this  court 
declared  both  the  object  and  purpose  of  the  act  as  well 
as  the  purpose  of  section  7.  In  regard  to  the  former  we 
said  that  the  "plain  purpose  of  the  act  is  not  only  to 
suppress  traffic  in  the  concoctions,  liquors,  and  drinks 
mentioned  in  the  act,  but  mainly  to  suppress  their 
consumption,  except  where  otherwise  indicated,  and  in 
case  of  doubt  every  portion  of  the  act  must  be  con- 
strued in  the  light  of  that  object."  In  respect  to  the 
latter  provision  the  court  declared  that  its  purpose  was 
to  prevent  an  "evasion  of  the  act."  We  see  no  reason  to 
recede  from  these  positions. 

Now  the  title  of  the  act  declares,  briefly,  the  subject 
of  the  legislation  covered  in  the  act,  namely,  the  prohibi- 
tion of  the  manufacture,  sale,  keeping  for  sale,  and  gift 
of  the  liquors  mentioned.  The  object,  the  supression  of 
these  liquors,  is  obvious  from  the  title.  That  the  fram- 
ers  of  the  act  would  include  in  the  body  of  it  the  neces- 
sary means  to  enforce  it  was  to  be  expected.  That  it  is 
unnecessary  and  often  not  conducive  to  proper  legisla- 
tion to  include  such  means  in  the  title  is  well-established 
constitutional  law  which  presumes  that  no  one  will  be 
misled  by  such  omissions. 

It  will  be  observed  that  the  restrictions  imposed  by 
section  7  cover  a  very  wide  scope,  and  it  cannot  be 
successfully  contended  that  restrictions  upon  the  use  of 
liquors  or  anything  else  do  not  reduce  legitimate  traffic 
in  the  thing  affected.    The  greater  the  restrictions  the 
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more  limited  is  the  traffic  in  the  thing  required.  From 
these  considerations  it  must  be  apparent  that  section  7 
is  adapted  to  function  in  furtherance  of  the  purpose  of 
the  act  to  prohibit  traffic  in  the  liquors  referred  to  in 
the  title,  and  is  therefore  within  its  scope. 

Decidedly  illustrative  of  this  construction  is  the  case 
of  Schmitt  V.  Cook  Brewing  Co.,  187  Ind.  623,  120  N.  E. 
19,  3  A.  L.  R.  270,  cited  by  counsel  for  respondent.  In 
this  case  the  title  of  the  act  in  question  read : 

"An  act  prohibiting  the  manufacture,  sale,  gift, 
advertisement  or  transportation  of  intoxicating  liquor 
except  for  certain  purposes  and  under  certain  condi- 
tions." 

The  constitutional  inhibition  involved  was  the  same 
as  the  one  under  consideration  here,  except  that  the 
word  "briefly"  did  not  appear.  The  court,  after  stating 
the  purpose  of  the  provision,  said : 

"It  will  be  seen  by  the  authorities  which  we  have 
heretofore  set  out  that  to  prohibit  the  traffic  the  legis- 
lature may  define  as  an  intoxicant  that  which  is  far  from 
intoxicating,  in  order  to  prevent  the  manufacture  and 
sale  of  that  which  is  intoxicating ;  that  it  may  prevent 
the  possession  of  liquor;  that  it  may  provide  that  the 
place  where  liquor  is  kept  or  manufactured  may  be 
declared  a  nuisance  and  closed;  that  it  may  designate 
those  who  are  to  handle  and  dispense  liquor  and  upon 
what  terms ;  that  it  may  forbid  advertisement  of  liquor ; 
that  it  may  provide  what  shall  make  a  prima-facie  case 
of  violation  of  the  law.  All  of  these  provisions  are 
properly  connected  with  the  purpose  of  the  legislature 
to  prevent  the  traffic  in  intoxicating  liquor  as  a  beverage, 
and  are  therefore  within  the  title  of  the  act." 

Many  similar  provisions  alluded  to  by  the  court  in  the 
foregoing  case  are  included  in  the  prohibition  act  of 
this  state  and  constitute  the  machinery  designed  by  the 
framers  of  the  act  to  execute  its  mandate.  To  require 
them  to  be  indexed  in  the  title  is  unnecessary,  because 
they  are  matters  properly  connected  with  its  subject  by 
reason  of  the  function  which  each  performs. 


350  Dixon  v.  City  op  Reno  [44th  Nev. 

Argument  for  Appellant 

We  have  examined  carefully  the  cases  cited  by 
petitioner,  but  find  nothing  in  them  opposed  to  the 
views  we  have  expressed.  Every  case  must,  of  neces- 
sity, stand  upon  the  particular  statute  involved. 

4.  Counsel  argue  that  the  personal  use  of  liquors  is 
not  prevented  in  a  home,  and  that  often  the  home  is  at 
certain  of  the  places  mentioned  in  section  7.  The  ques- 
tion of  the  personal  use  of  liquor  in  the  home  has  not 
come  to  us.  We  will  deal  with  it  when  it  arrives.  But 
suffice  it  to  say,  in  passing,  that  no  one  in  the  possession 
of  any  of  the  proscribed  liquor  can  avoid  the  effect  of 
the  law  by  making  his  home  on  the  street  or  in  the 
alley  or  in  any  of  the  places  interdicted  by  the  statute. 

The  writ  must  be  dismissed,  and  petitioner  remanded 
to  the  custody  of  the  sheriff  of  Washoe  County. 


[No.  2374] 

J.  B.  DIXON,  Appellant,  v.  CITY  OF  RENO, 
GEORGE  C.  BRYSON,  and  JOHN  D.  HILL- 
HOUSE,  Respondents. 

[195Pac.333] 

1.  CJosTS — Appellant  Not  Allowed  Cost  on  Affibmance,  Though 
He  Was  Given  Permission  to  Amend. 

Where  appellant  filed  a  cost  bill  under  court  rule  6,  subd.  2, 
and  respondents  objected  under  subdivision  3,  the  clerk's  ruling 
against  allowing  costs  must  be  upheld  where  the  judgment 
against  appellant  was  affirmed,  but  the  court  merely  ex  gratia 
remanded  the  cause  with  leave  to  plaintiff  to  amend,  since  such 
judgment  did  not  give  appellant  relief  justifying  allowing  him 
costs  under  Rev.  Laws,  5381,  subd.  2. 

Action  by  J.  B.  Dixon  against  the  City  of  Reno 
and  others.  Judgment  for  defendants,  and  plaintiff 
appealed,  and  the  cause  was  affirmed  and  remanded, 
with  permission  to  amend,  and  plaintiff  filed  his  cost  bill, 
which  was  objected  to  by  the  respondents,  and  refused 
by  the  clerk,  and  plaintiff  appeals.  Decision  of  clerk 
affirmed. 

/.  B.  Dixon,  for  Appellant : 

There  was  a  final  judgment  against  appellant,  but 
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under  the  opinion  of  the  court  he  is  allowed  to  amend 
his  complaint  as  he  may  be  advised,  which  necessarily 
implies  that  the  final  judgment  is  vacated,  annulled,  or 
reversed.  This  is  a  distinct  relief  and  advantage  to 
appellant,  and  under  the  statute  entitles  him  to  his  costs 
on  appeal.  Rev.  Laws,  5376,  et  seq. ;  Mavrich  v.  Grier, 
3  Nev.  52 ;  Richards  v.  Vermilyea,  42  Nev.  294 ;  Dixon 
V.  S.  P.  Co.,  42  Nev.  73. 

Partial  affirmance  or  reversal  on  appeal  amounts 
practically  to  success  for  appellant.  5  Ency.  PI.  &  Pr. 
202,  203;  Jelly  v.  Leachman,  39  Pac.  1113;  State  v. 
Martin,  87  Pac.  1054;  Colvin  v.  Clark,  165  Pac.  101; 
Young  V.  Extension  Ditch  Co.,  93  Pac.  772. 

LeRoy  F.  Pike,  for  Respondents : 

The  appellant  is  not  the  prevailing  party,  and  is  not 
therefore  entitled  to  any  relief  by  way  of  costs.  It  was 
the  ruling  of  the  clerk  that  appellant  had  not  obtained 
relief  as  contemplated  by  the  statute.  Rev.  Laws,  5381. 
The  relief  granted,  if  any,  was  to  the  respondents.  This 
court  simply  stated  that  if  appellant  believed  it  advisable 
he  might  amend. 

By  the  Court,  Sanders,  C.  J. : 

Upon  receipt  of  notice  of  the  decision  of  this  court  in 
the  case  of  Dixon  v.  City  of  Reno,  43  Nev.  413,  187  Pac. 
308,  the  appellant  therein,  J.  B.  Dixon,  within  the  time 
prescribed  in  subdivision  2  of  rule  6  of  this  court,  filed 
his  cost  bill  as  required  by  said  rule,  amounting  to  the 
sum  of  $66.25.  Thereupon  the  respondents,  as  provided 
by  subdivision  3  of  said  rule,  filed  and  served  upon 
appellant  their  objections  thereto,  and  demanded  that 
the  clerk  of  this  court,  upon  the  hearing  of  said  objec- 
tions, strike  the  cost  bill  from  the  files.  Thereafter  the 
clerk,  upon  hearing  and  consideration  of  said  objections, 
ruled  "that  the  appellant  take  nothing  by  his  memoran- 
dum of  costs  and  expenses."  The  appellant,  being  dis- 
satisfied with  this  ruling,  gave  written  notice  of  appeal 
therefrom  to  this  court,  as  provided  in  subdivision  3  of 
said  rule  6. 
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In  support  of  his  appeal,  appellant  takes  the  position 
that  when,  as  in  this  case,  no  order  is  made  as  to  costs  in 
the  instances  specified  in  the  statute  relative  to  costs  on 
appeal,  the  party  obtaining  any  relief  shall  have  his 
costs,  and  cites  section  5381  of  the  Revised  Laws,  which 
reads : 

"In  the  following  cases  the  costs  of  an  appeal  to  the 
supreme  court  shall  be  in  the  discretion  of  the  court : 

"1.  Where  a  new  trial  is  ordered. 

"2.  When  a  judgment  is  modified.  "In  the  event  no 
order  is  made  by  the  court  relative  to  the  costs  in  the 
two  instances  mentioned  in  this  section,  the  party 
obtaining  any  relief  shall  have  his  costs." 

The  question  presented  for  determination  is  whether 
the  appellant  obtained  such  relief  upon  his  appeal  as 
entitles  him  to  costs.  By  reference  to  our  opinion  in 
Dixon  V.  City  of  Reno,  supra,  it  will  be  observed  that 
the  conclusion  reached  turned  upon  the  question  of 
whether  or  not  the  lower  court  had  erred  in  sustaining 
respondents*  demurrer  to  appellant's  amended  complaint. 
Our  decision  upon  this,  the  only  question  presented,  was : 

"The  separate  demurrers  to  the  complaint  are  sus- 
tained, and  the  case  is  remanded,  with  leave  to  plaintiff 
to  amend,  if  deemed  advisable." 

From  this  appellant  takes  the  position  that,  since  the 
cause  was  remanded  with  leave  to  him  to  amend  his 
complaint,  if  deemed  advisable,  he  obtained  from  this 
court  by  his  appeal  such  relief  as  entitled  him  to  costs 
as  contemplated  in  subdivision  2,  section  5381,  Revised 
Laws. 

We  are  unable  to  concur  in  this  veiw.  The  main — in 
fact,  the  only^-question  in  the  case  was  correctly  deter- 
mined against  the  contention  of  the  appellant,  namely, 
that  the  court  erred  in  sustaining  the  demurrer  to  his 
amended  complaint.  But,  being  of  the  opinion  that  the 
complaint  was  such  as  might  properly  be  amended, 
though  not  mentioned  by  appellant,  we  ex  gratia 
remanded  the  cause,  with  leave  to  amend  if,  in  view 
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of  what  is  said  in  the  opinion  concerning  his  pleading, 
appellant  deemed  it  advisable  to  amend. 

The  relief  granted  being  ex  gratia,  we  decline  to 
allow  appellant  his  costs,  and  therefore  affirm  the 
decision  of  the  clerk. 

It  is  so  ordered. 

DucKER,  J. :    I  concur. 

Coleman,  J. :    I  concur  in  the  order. 


[No.  2421] 

THE    STATE    OF    NEVADA,  Respondent,  v. 
EMILIANO  MUNIOS,  Appellant. 

[195Pac.806] 

1.  Homicide — Legislature  Can  Dispense  with  Common-Law  For- 

malities AS  TO  Indictment. 

The  legislature  can  dispense  with  the  common-law  formali- 
ties required  in  charging  murder  in  an  indictment,  and 
prescribe  a  form  without  them,  as  Criminal  Practice  Act, 
sec.  201. 

2.  Homicide — Indictment  in  Statutory  Form  Held  Sufficient  to 

Charge  First-Degree  Murder. 

After  the  statute  (Rev.  Laws,  6386)  as  to  murder  was 
amended  in  1915  (Stats.  1915,  c.  48)  to  declare  murder  per- 
petrated by  poison,  or  lying  in  wait,  or  torture,  or  committed 
in  the  perpetration  of  or  attempt  to  perpetrate  arson,  rape,  rob- 
bery, or  burglary,  murder  in  the  first  degree,  and  all  other 
kinds  of  murder,  murder  in  the  second  degree,  an  indictment 
simply  charging,  in  the  form  prescribed  by  Criminal  Practice 
Act,  sec.  201,  then  existing  and  not  afterwards  changed,  that 
defendant  did,  "without  authority  of  law,  and  with  malice 
aforethought,"  kill  and  murder  by  cutting  him  with  a  knife, 
was  sufficient  to  charge  murder  in  the  first  degree,  although 
not  charging  premeditation  and  deliberation. 

Appeal  from  Sixth  Judicial  District  Court,  Humboldt 
(now  Pershing)  County;  James  A.  Callahan,  Judge. 

Emiliano  Munios  was  convicted  of  murder  in  the  first 
degree,  and  he  appeals.    AflSrmed. 

Booth  B,  Goodman,  for  Appellant : 

The  indictment  is  insufficient  to  support  or  justify 

Vol.  44—23 
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the  verdict,  for  the  reason  that  it  does  not  charge  any 
of  the  necessary  elements  of  murder  in  the  first  degree, 
and  does  not  charge  that  the  murder  was  "perpetrated 
by  means  of  poison,  or  lying  in  wait,  or  torture,"  or  that 
it  was  committed  under  any  of  the  circumstances  or  by 
any  of  the  means  set  forth  in  our  statute  defining 
murder  in  the  first  degree,  and  therefore  charges  only 
murder  in  the  second  degree.  Stats.  1915.  "An  indict- 
ment or  information  charging  an  offense  denounced  and 
defined  by  statute  should  be  as  fully  descriptive  of  the 
offense  as  is  the  language  of  the  statute,  and  should 
allege  every  substantial  element  of  the  offense  defined 
by  statute."  14  R.  C.  L.  32.  "Where  an  intent  is  an 
ingredient  of  the  offense  necessary  to  be  charged,  there 
is  no  sufficient  averment  of  an  intent  where  it  is  merely 
alleged  that  the  defendant  did  the  specific  acts  charged 
in  an  attempt  to  commit  crime."  State  v.  Lung,  21  Nev. 
209.  At  common  law  the  omission  of  the  words  "malice 
aforethought"  and  "murder"  makes  the  indictment 
incapable  of  sustaining  a  conviction  of  murder.  "The 
qualifying  words  which  define  murder  in  the  first  degree, 
when  committed  other  than  by  specific  methods,  must  be 
inserted  in  the  indictment."  Wharton,  Crim.  Law,  837 ; 
21  Cyc.  855 ;  Schaffer  v.  State,  22  Neb.  557. 

The  statute  of  1915,  defining  murder,  goes  perhaps 
further  than  other  statutes,  and  ends  with  the  words 
"all  other  kinds  of  murder  shall  be  deemed  murder  in 
the  second  degree."  This  phrase  does  away  with  the 
common  law  and  leaves  murder  in  the  first  degree  an 
offense  particularly  described  by  statute,  embodying 
certain  characteristic  elements  which  must  be  pleaded. 
The  crime  has  been  made  statutory,  and  we  must  abide 
by  the  rules  in  relation  to  the  pleading  of  offenses 
defined  by  statute. 

R,  M.  Hardy,  District  Attorney,  for  Respondent: 

The  only  point  raised  is  as  to  the  sufficiency  of  the 
indictment  to  sustain  the  verdict  of  murder  in  the  first 
degree.     No  other  point  having  been  raised,  and,  the 
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objection  being  without  merit,  the  judgment  should  be 
affirmed. 

It  is  not  necessary  in  charging  an  offense  to  plead 
evidentiary  facts,  but  only  the  ultimate  facts ;  and  it  is 
for  the  court  or  jury  to  determine  the  degree  of  the 
crime  proven.  "It  was  not  necessary  at  common  law  to 
even  charge  that  murder  was  committed  in  the  perpe- 
tration of  another  crime,  and  it  was  sufficient  to  charge 
it  in  the  common  form ;  and,  upon  proof  that  the  crime 
was  committed  in  the  perpetration  of  another  crime, 
such  proof  stood  in  lieu  of  the  proof  of  malice  afore- 
thought. This  doctrine  is  sustained  by  ample  authority 
of  the  courts  of  other  states  under  statutes  similar  to 
ours."    Ex  Parte  Dela,  25  Nev.  346. 

The  form  and  requisites  of  any  indictment  have  been 
prescribed  by  statute.  These  requisites  have  been 
repeated  in  subsequent  enactments  providing  for 
charging  by  information.    Rev.  Laws,  7052,  7058-7060. 

By  the  Court,  Ducker,  J. : 

The  appellant  was  convicted  of  murder  of  the  first 
degree  and  sentenced  to  life  in  the  state  prison. 

This  appeal  is  taken  from  the  order  denying  a  motion 
for  a  new  trial.  The  sole  question  presented  by  appellant 
for  determination  is  that  the  indictment  upon  which  he 
was  convicted  does  not  charge  murder  of  the  first  degree, 
but  only  murder  of  the  second  degree.  The  charging 
part  of  the  indictment  is  as  follows : 

"That  said  defendant,  Emiliano  Munios,  on  the  15th 
day  of  August,  1918,  or  thereabouts,  and  before  the 
finding  of  this  indictment,  at  the  said  county  of  Hum- 
boldt, State  of  Nevada,  did  then  and  there,  without 
authority  of  law,  and  with  malice  aforethought,  kill 
and  murder  one  Raffaelo  Ricci,  by  cutting  him  with  a 
knife." 

At  the  time  appellant  is  charged  to  have  committed 
the  crime  for  which  he  was  convicted,  the  statute 
dividing  murder  into  two  degrees  provided,  in  part : 

"All  murder  which  shall  be  perpetrated  by  means  of 
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poison,  or  lying  in  wait,  or  torture,  or  which  shall  be 
committed  in  the  perpetration,  or  attempt  to  perpetrate, 
any  arson,  rape,  robbery,  or  burglary,  or  which  shall  be 
committed  by  a  convict  in  the  state  prison  serving  a 
sentence  of  life  imprisonment,  shall  be  deemed  murder 
of  the  first  degree ;  and  all  other  kinds  of  murder  shall 
be  deemed  murder  of  the  second  degree.  *  *  *  Every 
person  convicted  of  murder  in  the  first  degree  shall 
suffer  death  or  confinement  in  the  state  prison  for  life, 
at  the  discretion  of  the  jury  trying  the  same;  *  *  * 
and  every  person  convicted  of  murder  of  the  second 
degree  shall  suffer  imprisonment  in  the  state  prison  for 
a  term  of  not  less  than  ten  years,  and  which  may  be 
extended  to  life."  Rev.  Laws,  6386,  as  amended  by 
Stats.  1915,  c.  48. 

The  statute,  in  one  respect,  is  an  anomaly,  and  we 
doubt  if  its  counterpart  exists  or  has  ever  existed  upon 
the  statute  books  of  any  country.  It  is  a  shocking 
reflection,  and  repellent  to  the  common  dictates  of 
humanity,  to  think  that,  under  its  provisions,  all  the 
countless  and  atrocious  forms  which  murder  may 
assume,  except  those  specially  designated,  including  the 
cruel  and  deliberate  killing  of  the  innocent  and  young, 
the  aged  and  the  helpless,  were  deemed  murder  of  the 
second  degree,  punishable  by  imprisonment,  the  mini- 
mum of  which  was  but  ten  years.  This  strange, 
unnatural  legislative  creature  came  into  being  in  1915 
and  expired  in  1919,  "unwept,  unhonored  and  unsung" 
except  by  the  few,  who,  through  the  medium  of  its  dis- 
pensing power,  went  un whipped  of  public  justice.  We 
seriously  question  the  power  thus  exercised,  withdraw- 
ing in  a  large  measure  that  security  of  life,  guaranteed 
to  the  people  of  this  state  by  the  organic  law  of  the  land. 
The  legislature  of  1919  restored  to  the  statute  the  pro- 
vision that  every  wilful,  deliberate,  and  premeditated 
killing  shall  be  deemed  murder  of  the  first  degree,  and 
we  must  believe  that  the  omission  was  either  inadver- 
tent, or  its  effect  not  fully  appreciated. 

"Murder  is  the  unlawful  killing  of  a  human  being, 
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with  malice  aforethought,  either  express  or  implied. 
The  unlawful  killing  may  be  effected  by  any  of  the 
various  means  by  which  death  may  be  occasioned."  See 
section  119  of  "An  act  concerning  crimes  and  punish- 
ments" (Rev.  Laws,  6384) . 

By  section  201  of  the  Criminal  Practice  Act  (Rev. 
Laws,  7051)  the  following  form  is  provided: 

"The  State  of  Nevada,  plaintiff,  against  A.  B., 
defendant.  *  *  *  Above  named  is  accused  by  the 
grand  jury  *  *  *  of  a  felony  (or  the  crime  of  mur- 
der   *     *     *  ),  committed  as  follows:    The  said  A.  B., 

on  the day  of ,  A.D.  19...,  or  thereabouts,  at 

the  county  of  ,  State  of  Nevada,  without 

authority  of  law  and  with  malice  aforethought,  killed 
Richard  Roe,  by  shooting  with  a  pistol.    *    *     *  " 

1.  The  legislature  has  the  power  to  dispense  with  the 
common-law  formalities  required  in  charging  murder 
in  an  indictment,  and  prescribe  such  a  form.  State  v. 
Millain,  3  Nev.  409. 

It  is  well  settled  that  an  indictment  charging  murder 
in  the  form  prescribed  will  support  a  verdict  of  murder 
of  the  first  degree.  State  v.  Millain,  supra;  State  v. 
Thompson,  12  Nev.  140;  State  v.  Hing,  16  Nev.  307; 
State  V.  Wong  Fun,  22  Nev.  336,  40  Pac.  95. 

The  indictment  in  the  instant  case,  therefore,  would 
have  been  sufficient  to  support  a  verdict  of  murder  of 
the  first  degree  before  the  amendment  in  1915  (Stats. 
1915,  c.  48)  dividing  murder  into  two  degrees,  by  which 
the  provision  "any  other  kind  of  wilful,  deliberate  and 
premeditated  killing"  was  omitted  from  the  statute.  If 
it  would  have  been  sufficient  then,  it  certainly  was  not 
insufficient  at  the  time  the  appellant  is  charged  to  have 
committed  the  crime  for  which  he  stands  convicted,  for 
the  amendment  did  not  alter  or  affect  the  statutory 
definition  of  murder.  It  simply  limited  the  cases  of 
first-degree  murder  to  those  special  instances  designated 
in  the  statute. 

The  general  definition  of  murder  in  the  statute 
includes  both  degrees,  the  same  as  at  common  law  it 
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included  all  cases  of  felonious  homicide,  not  only  where 
the  murder  was  perpetrated  by  means  of  poison,  or  lying 
in  wait,  or  torture,  or  by  any  other  kind  of  wilful, 
deliberate,  and  premeditated  killing,  etc.,  but  also  those 
cases  where  the  killing  was  not  characterized  by  any 
particular  atrocity,  or  by  deliberation  or  premeditation. 
State  V.  Thompson,  supra. 

But  it  is  urged  that  the  provision  which  makes  all 
other  kinds  of  murder,  except  those  designated,  murder 
of  the  second  degree,  does  away  with  the  common  law 
and  leaves  murder  of  the  first  degree  an  offense  par- 
ticularly described  by  the  statute,  and  embodies  certain 
characteristic  elements  which  must  be  pleaded  in  the 
indictment.  That  the  legislature  of  1915  recognized  no 
such  effect  is  reasonable  to  assume  from  the  fact  that 
no  attempt  was  made  to  change  the  statutory  form  pre- 
scribed for  charging  murder,  or  any  of  the  statutory 
tests  for  ascertaining  the  sufficiency  of  an  indictment. 
These  particular  instances  in  which  murder  is  conclu- 
sively presumed  to  be  murder  of  the  first  degree  were 
embodied  in  the  statute  when  the  form  for  charging 
murder  was  prescribed.  Consequently  it  must  have  been 
deemed  that  an  indictment  substantially  in  this  form 
would  sufficiently  charge  them.  In  Ex  Parte  Dela,  25 
Nev.  353,  60  Pac.  220,  83  Am.  St.  Rep.  603,  this  court 
said : 

"It  was  not  necessary  at  common  law  to  even  charge 
that  murder  was  committed  in  the  perpetration  of 
another  crime,  and  it  was  sufficient  to  charge  it  in  the 
common  form;  and,  upon  proof  that  the  crime  was 
committed  in  the  perpetration  of  another  crime,  such 
proof  stood  in  lieu  of  the  proof  of  malice  aforethought." 

The  use  of  poison  in  the  commission  of  the  crime  of 
murder,  or  by  lying  in  wait,  etc.,  its  commission  in  the 
perpetration  or  attempting  to  perpetrate  any  of  the 
felonies  enumerated  in  the  statute,  are  merely  circum- 
stances of  aggravation,  which,  in  the  law,  amount  to, 
or  are  the  equivalent  of,  premeditation. 

2.     In  alleging  other  forms  of  murder  it  was  never 
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necessary  in  this  jurisdiction  to  charge  deliberation  or 
premeditation.  Upon  principle,  then,  why  was  it  neces- 
sary, under  the  amendment  in  1915,  to  allege  the  equiva- 
lent in  order  to  charge  murder  of  the  first  degree?  We 
hold  that  it  was  not,  and  that  the  indictment  is  sufficient 
to  support  the  verdict. 

The  decisions  cited  by  counsel  for  appellant  to  sustain 
his  contention  and  holding  in  effect  that  an  indictment 
charging  homicide  without  charging  a  premeditated 
design,  or  lying  in  wait,  torture,  etc.,  will  not  support 
a  conviction  of  murder  of  the  first  degree,  are  opposed 
to  the  great  weight  of  authority,  and  contrary  to  the 
principle  enunciated  in  State  v.  Thompson,  supra. 

The  judgment  is  afiirmed. 


[NO.240G] 

AL.  L.  CLARK,  Respondent,  v.  LONDON  ASSUR- 
ANCE CORPORATION  (a  Corporation),  Appel- 
lant. 

[195Pae.809] 

1.  Insurance— -Failure  to  Furnish  Proofs  of  Loss  Within  Time 

Prescribed  Does  Not  Prevent  Recovery. 

Under  the  New  York  standard  fire  insurance  policy,  pro- 
viding that  in  case  of  loss  insured  shall  render  sworn  proofs 
within  sixty  days,  the  failure  to  render  proofs  of  loss  within 
such  time  does  not  prevent  a  recovery. 

2.  Insurance — Proofs  of  Loss  Not  Part  of  Contract. 

Though  a  contract  of  insurance  provides  for  the  rendering 
of  proofs  of  loss,  such  proofs  do  not,  when  rendered,  become 
a  part  of  the  contract.  . 

3.  Insurance — Proofs  of  Loss  Not  Binding  on  Insurer. 

The  insurer  is  not  a  party  to  the  proof  of  loss,  and  does  not 
participate  in  making  it.  and  is  not  bound  by  the  proofs  or  by 
any  statement  contained  in  or  omitted  from  such  proofs. 

4.  Contracts — Forfeiture  Must  Be  Clearly  Expressed. 

Courts  are  not  diligent  in  searching  for  an  excuse  to  justify 
a  forfeiture  or  convert  a  precautionary  clause  into  one  of  for- 
feiture, and  nothing  will  be  held  as  contemplating  a  forfeiture, 
unless  such  idea  is  clearl3'  expressed. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County ;  Edward  F.  Lunsford,  Judge. 
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Action  by  Al.  L.  Clark  ag^ainst  the  London  Assurance 
Corporation.  From  a  judgment  for  plaintiff  and  from 
an  order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Miller,  Thornton,  Miller  &  Watt  and  Withers  & 
Withers,  for  Appellant: 

The  contract  requires  that  proofs  shall  be  furnished, 
and  that  they  shall  be  presented  within  sixty  days  after 
a  fire.  There  is  no  more  reason  for  making  the  first 
than  the  second  requirement  obligatory,  and  it  will  not 
be  contended  that  proofs  can  be  entirely  dispensed  with. 
This  would  be  making  a  new  contract  for  the  parties, 
instead  of  construing  or  interpreting  the  contract 
actually  made.  "We  are  of  the  opinion  that  the  court 
could  not  set  aside  and  ignore  the  plain  provisions  of 
the  contract  of  insurance.  Defendant  had  the  right  to 
limit  its  liability  by  the  terms  of  the  contract."  Bastian 
V.  British  American,  143  Cal.  289. 

Failure  to  present  proofs  of  loss  within  the  period 
provided  for  by  the  policy  precludes  the  insured  from 
making  recovery  under  his  policy.  Arkansas  Mill  v. 
Clark,  105  S.  W.  257;  White  v.  Home  Mutual,  IMCal. 
131 ;  Emery  v.  Glenns  Falls,  76  Atl.  230 ;  Hanover  v. 
Johnson,  57  N.  E.  277 ;  Leftwitch  v.  Royal,  46  Atl.  1010 ; 
Cook  V.  North  British,  62  N.  E.  1049 ;  Gould  v.  Dwelling 
House  Ins.  Co.,  51  N.  W.  455;  Shipero  v.  Western,  53 
N.  W.  463 ;  Burgess  v.  Mercantile,  89  S.  W.  568 ;  Hare 
V.  Headley,  35  Atl.  445 ;  Peabody  v.  Saterlee,  52  L.  R.  A. 
956 ;  S.  F.  Savings  Union  v.  Western,  157  Fed.  695. 

"A  policy  of  insurance  is  a  contract  which  must  be 
enforced  according  to  its  terms.  *  *  *  There  is  but 
one  safe  rule,  and  that  is  to  take  the  contract  as  written, 
subtracting  nothing  therefrom  and  adding  nothing 
thereto.'*    Healey  v.  Imperial  F.  I.  Co.,  5  Nev.  268. 

McCarran,  Miller  &  Mashhurn,  for  Respondent : 
Plaintiff  gave  notice  of  loss  in  proper  time,  and  that 
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was  sufficient.  The  purpose  of  notice  is  to  acquaint  the 
insurer  with  the  fact  of  the  loss  by  fire,  so  that  investi- 
gation may  be  made.  "To  hold  that  a  plaintiff  must,  as 
a  condition  upon  which  its  right  to  recover  depended, 
furnish  information  already  well  known  to  defendant, 
would  be  a  rigid  and  technical  construction  of  this  pro- 
vision of  the  policy,  from  a  compliance  with  which  it 
could  receive  no  benefit.  Such  construction  should  not 
be  adopted."  Will  &  Bauer  Co.  v.  Rochester  G.  I.  Co., 
125  N.  Y.  Supp.  606;  Omaha  F.  I.  Co.  v.  Dierks,  43 
Neb.  473. 

The  loss  was  total.  Where  the  original  notice  shows 
that  the  loss  was  total,  formal  proof  of  loss  is  thereby 
dispensed  with.    Joyce,  Insurance,  sec.  3338. 

Failure  to  render  proof  of  loss  within  sixty  days  after 
the  fire  is  not  sufficient  to  forfeit  the  policy,  render  it 
void,  or  prevent  recovery.  Joyce,  Insurance,  sec.  3282 ; 
Conn.  F.  I.  Co.  v.  Colo.  L.  M.  &  M.  Co.,  50  Colo.  424; 
13  Am.  &  Eng.  Ency.,  2d  ed.  329 ;  4  Cooley's  Briefs  on 
Insurance,  3369 ;  1  Clement,  Fire  Insurance,  201. 

Reasonable  excuse  for  not  making  the  proof  of  loss 
within  the  prescribed  time  relieves  the  insured  from  the 
danger  of  forfeiture.  Leftwitch  v.  Royal,  46  Atl.  1010 ; 
Cook  V.  North  British,  62  N.  E.  1049. 

Substantial  compliance  with  the  terms  of  the  policy 
as  to  time  of  making  proof  of  loss  and  the  making  of 
such  proof  within  a  reasonable  time  after  the  fire  is 
all  that  is  necessary;  a  "strict  literal  compliance  not 
being  necessary."  Joyce,  Insurance,  2d  ed.,  sec.  3275; 
Miller  v.  Hartford  F.  I.  Co.,  70  Iowa,  704;  Jefferson 
Realty  Co.  v.  Employers  L.  A.  Corp.,  149  Ky.  741 ;  Etna 
L.  I.  Co.  V.  Bethel,  140  Ky.  608 ;  Barker  v.  Phoenix  I.  Co., 
5  Am.  Dec.  339 ;  Padget  v.  North  Carolina  H.  I.  Co.,  98 
S.  C.  244;  National  Union  F.  I.  Co.  v.  Burkholder,  116 
Va.  942. 

Failure  to  render  proof  within  time  required  by  policy 
does  not  prevent  recovery  of  insurance  money  in  a  suit, 
even  where  the  policy  provided  that  no  action  could  be 
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maintained  "until  after  full  compliance  with  all  the 
foregoing  requirements"  of  the  policy.  Rynalski  v. 
Insurance  Co.  of  Penn.,  96  Mich.  395 ;  Conn.  F.  I.  Co.  v. 
Colo.  L.  M.  &  M.  Co.,  Ann.  Cas.  1912c,  597 ;  Hartford 
F.  I.  Co.  V.  Redding,  67  L.  R.  A.  418;  Columbian  L.  I. 
Co.  V.  Miller,  Ann.  Cas.  1914D,  408 ;  Maryland  Casualty 
Co.  V.  Burns,  149  S.  W.  867;  Continental  F.  I.  Co.  v. 
Whitaker,  64  L.  R.  A.  451 ;  Kahnweiler  v.  Phoenix  Ins. 
Co.,  57  Fed.  562;  G.  &  R.  Ins.  Co.  v.  Prairie  Co.,  248 
Fed.  452. 

Rendering  proof  of  loss  within  the  time  specified  in 
the  policy  is  not  a  condition  precedent.  Steele  v.  German 
Ins.  Co.,  18  L.  R.  A.  85 ;  Phoenix  Ins.  Co.  v.  Creason,  14 
Ky.  L.  Rep.  573;  Hall  v.  Concordia  Insurance  Co.,  51 
N.  W.  524. 

Forfeitures  are  not  favored.  Mason  v.  St.  Paul  F.  & 
M.  Ins.  Co.,  82  Minn.  336;  Clement,  Fire  Insurance, 
201;  Cooley's  Briefs  on  Law  of  Insurance,  3366;  14 
R.  C.  L.  1327;  Flatley  v.  Phenix  Ins.  Co.,  70  N.  W.  829. 

By  the  Court,  Coleman,  J. : 

This  is  an  action  to  recover  upon  an  insurance  policy 
the  sum  of  $1,000,  damages  sustained  by  fire.  Judg- 
ment was  in  favor  of  plaintiff,  from  which,  and  from  an 
order  denying  a  motion  for  a  new  trial,  an  appeal  has 
been  taken. 

The  policy  sued  upon  is  what  is  known  as  a  "New 
York  standard  policy."  It  contains  a  provision  to  the 
effect  that  in  case  of  loss  the  insured  shall  render  to  the 
company  sworn  proof  thereof  within  sixty  days  after 
the  fire.  The  fire  occurred  April  8,  1918,  of  which  the 
company  became  aware  the  following  day.  The  property 
insured  was  wholly  destroyed.  The  company's  adjuster 
inspected  the  premises  April  13,  and  on  the  14th  the 
company  was  notified  by  letter  of  the  fire.  Sworn  proof 
of  loss  was  mailed  to  the  San  Francisco  office  of  the 
company  on  the  sixty-eighth  day  after  the  fire.  A  few 
days  prior  to  the  fire  plaintiff  had  permitted  a  policy  of 
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$2,000  carried  on  the  property  to  lapse  for  nonpayment 
of  premium. 

1.  The  sole  defense  to  the  action  was  the  failure  to 
render  sworn  proof  of  loss  within  sixty  days  after  the 
fire.  As  an  excuse  for  failure  to  render  the  sworn  proof 
of  loss  within  the  sixty-day  period,  plaintiff,  in  reply, 
pleaded  sickness. 

There  is  no  provision  in  the  policy  to  the  effect  that 
the  insured  shall  forfeit  his  rights  thereunder  in  case 
proof  of  loss  is  not  rendered  within  sixty  days  after  a 
loss  by  fire  is  sustained,  though  it  does  contemplate 
forfeitures  under  certain  other  circumstances. 

In  disposing  of  this  appeal,  we  deem  it  necessary  to 
consider  but  one  proposition  of  law.  It  may  be  said 
at  the  outset  that  there  are  two  lines  of  authority  on 
the  question  of  whether  or  not  the  failure  to  make  proof 
of  loss  within  the  sixty-day  period  bars  recovery.  Judge 
Van  Fleet,  in  S.  F.  Savings  Union  v.  Western  A.  Co., 
157  Fed.  696  (decided  in  1907) ,  said  that  the  courts  were 
evenly  divided  on  this  point.  Since  that  time,  in  keep- 
ing with  the  progressive  spirit  of  the  age,  the  current 
of  authority  has  been  strongly  in  favor  of  the  rule  that 
such  a  failure  is  not  of  itself  sufficient  to  deny  the  right 
of  recovery. 

It  is  the  contention  of  appellant  that  no  circumstance 
will  excuse  a  delay  beyond  the  sixty-day  period  in  ren- 
dering the  proof  of  loss.  That  such  a  view  would  be  a 
harsh  one  to  take  goes  without  saying.  In  case  a  build- 
ing which  is  covered  by  a  policy  similar  to  the  one  in 
question  should  catch  fire  through  no  fault  of  the 
insured,  and  in  an  effort  to  extinguish  the  fire  he  should 
be  so  injured  as  to  be  rendered  helpless  and  unconscious 
for  more  than  sixty  days,  and  a  total  loss  should  ensue, 
would  any  one  except  defendant  say  there  could  be  no 
recovery  ? 

In  reply  to  the  suggestion  that  the  insured,  who,  being 
insane,  failed  to  file  proof  of  loss  within  the  time  limit 
stated  in  the  policy,  could  not  recover,  it  was  said  that 
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such  a  proposition  is  too  repugnant  to  justice  and 
humanity  to  merit  serious  consideration  (Ins.  Co.  v. 
Boykin,  12  Wall.  433,  20  L.  Ed.  442) ;  and  the  doctrine 
thus  stated  has  been  approved  (Woodmen  A.  Assn.  v. 
Pratt,  62  Nfeb.  673,  87  N.  W.  546,  55  L.  R.  A.  291,  89 
Am.  St.  Rep.  777;  Houseman  v.  Home  Ins.  Co.,  78  W. 
Va.  203,  88  S.  E.  1048,  L.  R.  A.  1917a,  299 ;  Metropolitan 
Gas.  Co.  V.  McAuley,  134  Ga.  165,  67  S.  E.  393). 

The  policy  sued  upon  contains  no  forfeiture  clause. 
By  its  terms  the  company  became  liable  when  the  prop- 
erty Was  consumed.  To  justify  a  reversal  of  the  judg- 
ment, we  must  say  that  the  delay  in  rendering  the  proof 
of  loss  constituted  a  forf-eiture  on  the  part  of  plaintiff 
of  his  claim  for  damages  against  the  company.  That 
forfeitures,  as  a  general  proposition,  are  not  favored,  is 
a  well-recognized  rule.  The  Supreme  Court  of  Appeals 
of  Virginia,  in  North  B.  &  M.  Ins.  Co.  v.  Edmundson, 
104  Va.  486,  52  S.  E.  350,  lays  down  the  rule  to  be : 

"Where  *no  forfeiture  is  provided  for  in  case  of  failure 
to  furnish  proofs,  forfeitures  being  stipulated  in  case 
of  breach  of  other  requirements,  or  furnishing  the  proofs 
in  the  specified  time  is  not  expressly  made  a  condition 
precedent  to  recovery,  the  gireat  majority  of  recent 
decisions  hold  that  the  effect  of  failure  to  furnish  them 
is  merely  to  postpone  the  time  of  payment  to  the 
specified  time  after  they  are  furnished.'  " 

The  CJourt  of  Appeals  of  Kentucky,  in  the  case  of 
Kenton  Ijis.  Co.  v.  Downs,  90  Ky.  236,  13  S.  W.  882,  had 
under  consideration  the  question  here  presented.  It  was 
held  that  the  court  would  not  imply  a  forfeiture. 

In  Continental  F.  I.  Co.  v.  Whitaker  &  Dillard,  112 
Tenn.  151,  79  S.  W.  119,  64  L.  R.  A.  451,  105  Am.  St. 
Rep.  916,  the  court  quotes,  with  approval,  from  Joyce 
on  Insurance,  as  follows : 

"If  a  policy  of  insurance  provides  that  notice  and 
proofs  of  loss  are  to  be  furnished  within  a  certain  time 
after  loss  has  occurred,  but  does  not  impose  a  forfeiture 
for  failure  to  furnish  them  within  the  time  prescribed, 
and  does  impose  forfeiture  for  a  failure  to  comply  with 
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other  provisions  of  the  contract,  the  insured  may,  it  is 
held,  maintain  an  action,  though  he  does  not  furnish 
proofs  within  the  time  designated,  provided  he  does  fur- 
nish them  at  some  time  prior  to  commencing  the  action 
upon  the  policy.  And  this  has  been  held  to  be  true, 
even  though  the  policy  provides  that  no  action  can  be 
maintained  until  after  a  full  compliance  with  all  the 
requirements  thereof." 

In  Coventry  v.  Evans,  102  Pa.  281,  it  is  held  that  the 
provisions  in  a  policy  prescribing  a  time  limit  within 
which  to  make  proof  of  loss  will  not  be  construed  as  a 
ground  for  forfeiture  when  proof  is  not  made  within  the 
prescribed  time,  unless  it  is  expressly  so  stipulated  in 
the  policy.  This  rule  was  followed  in  Eureka  v.  Gray, 
2  Ohio  Cir.  Ct.  R.  (N.S.)  265,  which  was  affirmed  in  69 
Ohio  St.  542,  70  N.  E.  1119,  without  comment. 

In  Flatley  v.  Phenix  Ins.  Co.,  95  Wis.  618,  70  N.  W. 
828,  wherein  a  policy  substantially  the  same  as  the  one 
involved  in  this  case  was  in  question,  the  court  said : 

"Forfeitures  are  not  favored  and  will  not  be  implied, 
and  clauses  relied  on  as  creating  them  are  to  be  strictly 
construed.  The  provision  that  'the  sum  for  which  this 
company  is  liable,  pursuant  to  this  policy,  shall  be  pay- 
able sixty  days  after  due  notice,  ascertainment,  estimate, 
and  satisfactory  proof  of  loss  have  been  received  by  this 
company,  in  accordance  with  the  terms  of  the  policy,' 
does  not  declare  or  provide  for  any  forfeiture,  or  that 
the  policy  shall  cease  or  become  invalid  if  the  proofs  are 
not  so  furnished ;  nor  does  the  clause  prescribing  that 
the  proofs  of  loss  shall  be  furnished  'within  sixty  days 
after  the  fire,  unless  such  time  is  extended  in  writing  by 
this  company,'  have  that  effect,  or  materially  influence 
the  question.  The  provision  is  not  that  the  loss  on  the 
policy  shall  not  become  due  and  payable  unless  proof 
of  loss  shall  be  furnished  within  the  sixty  days  specified, 
but,  in  substance,  that  'the  sum  for  which  this  company 
is  liable,  pursuant  to  the  policy,  shall  not  be  payable 
until  sixty  days  after  due  notice,  ascertainment,  esti- 
mate, and  satisfactory  proof  of  loss  have  been  received 
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by  the  company,  in  accordance  with  the  terms  of  the 
policy/  " 

In  Higson  v.  Insurance  Co.,  152  N.  C.  206,  67  S.  E.  509, 
the  court,  in  considering  this  question,  says : 

"There  are  no  words  of  forfeiture  annexed  to  the 
failure  to  file  proofs  of  loss.  The  policy  was  written  by 
the  defendant,  and  will  be  construed  most  strongly 
against  it.  If  it  intended  that  the  plaintiff  should  lose 
her  insurance  by  failing  to  file  proofs  of  her  loss,  it 
should  have  said  so  in  plain  and  unambiguous  language. 
Having  failed  to  do  so,  we  must  construe  the  contract 
as  we  find  it  expressed  in  the  words  chosen  by  the 
defendant." 

In  Munson  v.  G.  A.  Ins.  Co.,  55  W.  Va.  423,  47  S.  E. 
160,  in  which  substantially  the  identical  question  here 
involved  was  determined,  the  court  quotes  approvingly 
from  Elliott  on  Insurance,  sec.  307,  as  follows : 

"Where  no  forfeiture  is  provided  by  the  contract,  and 
the  service  of  the  proof  of  loss  is  not  made  a  condition 
precedent  to  the  liability  of  the  company,  the  effect  of 
such  failure  is  simply  to  postpone  the  day  of  payment. 
No  liability  attaches  to  the  company,  however,  until 
such  proofs  are  furnished;  but,  unless  otherwise  pro- 
vided, expressly  or  by  fair  implication,  it  is  not 
important  that  proofs  be  not  in  fact  served  within  the 
time  stated  in  the  policy." 

The  same  view  is  taken  in  S.  M.  Smith  Ins.  Agency  v. 
Hamilton  F.  I.  Co.,  69  W.  Va.  129,  71  S.  E.  194. 

In  Gragg  v.  Home  Ins.  Co.,  90  S.  W.  1045,  28  Ky.  Law 
Rep.  988,  the  court  says : 

"The  court  in  the  case  of  Kenton  Insurance  Company 
V.  Downs,  13  S.  W.  882,  12  Ky.  Law  Rep.  115,  had  under 
consideration  a  policy  with  a  similar  provision  as  the 
one  before  us  with  reference  to  making  and  filing  proofs 
of  the  loss.  The  defense  was  the  failure  of  the  insured 
to  furnish  proofs  of  loss  within  thirty  days  after  the 
loss  occurred.  The  court  decided  that  such  failure  did 
not  forfeit  or  bar  the  action,  but  the  furnishing  of  the 
proof  was  a  requirement  to  be  complied  with  before  an 
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action  could  be  maintained,  unless  waived  by  the  insurer. 
The  law  does  not  favor  forfeiture,  and,  as  the  furnishing 
of  proofs  is  not  expressly  made  a  ground  of  forfeiture, 
it  will  not  be  given  that  effect.  Conditions  affecting  the 
risk  are  more  strictly  enforced  than  those  relating  to 
the  mode  of  establishing  the  loss." 

In  St.  Paul  F.  &  M.  Ins.  Co.  v.  Owens,  69  Kan.  602,  77 
Pac.  544,  where  the  only  question  involved  was  the 
identical  one  here  presented,  judgment  in  favor  of  the 
insured  was  affirmed.  The  court  quotes  from  several 
authorities,  and  says : 

"A  forfeiture  is  never  declared  by  courts  unless  it  is 
plainly  and  specifically  provided  for  in  the  policy.  The 
policy  involved  in  this  case  does  not  declare  that  a  for- 
feiture shall  take  place  if  proof  *  ♦  *  be  not  made 
within  sixty  days  from  the  date  of  the  destruction  of 
the  property." 

In  Northern  Assurance  Co.  v.  Hanna,  60  Neb.  29,  82 
N.  W.  97,  wherein  the  identical  question  here  presented 
was  before  the  court,  it  is  said : 

"There  is  no  forfeiture  expressly  provided  for,  and  we 
are  not  authorized  to  supply  one  by  construction.  Our 
conclusion  upon  this  branch  of  the  case  is  that  the  time 
within  which  proofs  of  loss  were  to  be  furnished  is  not 
of  the  essence  of  the  contract ;  and  that  the  failure  to 
furnish  such  proofs  within  the  prescribed  period  did  not 
work  a  forfeiture  of  plaintiff's  claim  for  indemnity." 

The  Supreme  Court  of  Alabama,  in  Taber  v.  Royal 
Ins.  Co.,  124  Ala.  681,  26  South.  252,  in  disposing  of 
this  question,  says : 

"Provisions  of  this  kind  [as  to  filing  proof  within 
sixty  days],  to  be  effective  as  forfeitures,  must  be 
expressed  as  such  in  unmistakable  terms  in  the  contract 
itself." 

The  Supreme  Court  of  Florida  in  Indian  River  State 
Bank  v.  Hartford  Fire  Ins.  Co.,  46  Fla.  283,  35  South. 
228,  says :    ■ 

"The  provision  of  the  policy  sued  upon  herein, 
requiring  the  assured  to  make  proofs  of  loss  within 
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sixty  days  after  the  fire,  does  not  provide  that  such 
policy  shall  become  void,  forfeited,  or  annulled  upon  a 
failure  to  furnish  such  proofs  of  loss  within  the  pre- 
scribed time,  and  such  is  not  the  legal  effect  of  said 
contract  between  the  parties." 

The  Supreme.  Court  of  Georgia,  in  Southern  F.  I.  Co. 
V.  Knight,  111  Ga.  622,  36  S.  E.  821,  52  L.  R.  A.  70,  78 
Am.  St.  Rep.  216,  quotes  with  approval  as  follows  from 
Joyce  on  Insurance : 

"If  a  policy  of  insurance  provides  that  notice  and 
proofs  of  loss  are  to  be  furnished  within  a  certain  time 
after  loss  has  occurred,  but  does  not  impose  a  forfeiture 
for  failure  to  furnish  them  within  the  time  prescribed, 
and  does  impose  forfeiture  for  a  failure  to  comply  with 
other  provisions  of  the  contract,  the  insured  may,  it  is 
held,  maintain  an  action,  though  he  does  not  furnish 
proofs  within  the  time  designated,  provided  he  does 
furnish  them  at  some  time  prior  to  commencing  the 
action  upon  the  policy.  And  this  has  been  held  to  be 
true  even  though  the  policy  provides  that  no  action  can 
be  maintained  until  after  a  full  compliance  with  all  the 
requirements  thereof." 

In  Connecticut  F.  I.  Co.  v.  Colo.  Leasing  Co.,  50  Colo. 
424,  116  Pac.  154,  Ann.  Cas.  1912c,  597,  it  is  said: 

"It  must  be  held,  in  accordance  with  what  seems  to 
be  the  rule  under  the  weight  of  recent  authority,  that 
the  failure  to  furnish  the  statement  within  sixty  days 
merely  postponed  the  time  of  payment  to  the  specified 
time  after  it  was  furnished,  and  did  not  defeat  recovery, 
the  action  having  been  commenced  after  sixty  days  after 
the  statement  was  furnished,  and  within  twelve  months 
after  the  fire." 

To  the  same  effect,  see  Steele  v.  German  Ins.  Co.,  93 
Mich.  81,  53  N.  W.  514,  18  L.  R.  A.  85;  Com.  Union  A. 
Co;  V.  Shults,  37  Okl.  95,  130  Pac.  575 ;  19  Cyc.  844 ; 
13  Am.  &  Eng.  Ency.  Law,  329;  Joyce  on  Insurance, 
sec.  3282. 

2,  3.    While  the  contract  of  insurance  provides  for  the 
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rendering  of  a  proof  of  loss,  the  latter  does  not,  when 
rendered,  become  a  part  of  such  contract;  nor  is  it  a 
part  of  any  agreement  between  the  parties.  It  is  a 
statement  of  one  of  the  parties  to  the  contract  of  insur- 
ance, made  in  attempting  to  comply  with  a  provision 
of  the  contract.  The  insurer  is  not  a  party  to  the  proof 
of  loss,  does  not  participate  in  the  making  of  it,  and  is 
not  bound  by  it,  nor  by  any  statement  which  may  be 
contained  in  or  omitted  therefrom. 

4.  There  is  not  a  suspicion  of  fraud  or  unfair  dealing 
in  this  case.  One  of  the  purposes — in  fact,  the  chief 
one — of  requiring  the  proof  of  loss  is  to  prevent  imposi- 
tion and  fraud.  The  insurer  is  seeking  to  avail  itself  of 
a  technicality.  Courts  are  not  diligent  in  searching  for 
an  excuse  to  justify  a  forfeiture,  nor  are  they  keen  to 
convert  a  precautionary  clause  into  one  of  forfeiture. 
Nothing  will  be  held  as  contemplating  a  forfeiture 
unless  that  idea  is  clearly  expressed. 

We  have  deemed  it  proper  to  review  at  sonte  length 
the  authorities  sustaining  our  conclusion,  although  the 
courts  do  not,  as  a  rule,  devote  much  time  to  a  considera- 
tion of  the  question  presented,  as  shown  by  recent 
opinions,  the  latest,  so  far  as  we  are  aware,  being  in  the 
case  of  Southern  Idaho  v.  Hartford  F.  I.  Co.,  31  Idaho, 
130,  169  Pac.  616. 

Certain  Nevada  cases  are  called  to  our  attention  by 
counsel  for  appellant.  Suffice  it  to  say  that  they  are  not 
in  conflict  with  the  view  we  have  expressed.  In  fact, 
the  point  here  involved  was  not  presented  in  either  of 
them. 

There  being  nothing  in  the  policy  of  insurance  sued 
upon  authorizing  a  forfeiture,  the  judgment  and  order 
appealed  from  are  affirmed. 
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Argument  for  Respondent 
[No.  2495] 

In  the  Matter  of  the  Application  of  JOE  JAGLES 
AND  W.  E.  VARNES  FOR  A  Writ  of  Habeas 
Corpus. 

[195Pac.808] 

1.  Bail  —  Matters  To   Be  Considered  in   Determining  Amount 

Enumerated. 

The  matters  to  be  considered  in  determining  a  reasonable 
bail,  requirement  of  excessive  bail  being  inhibited  by  Const, 
art.  1,  sec.  6,  are  that  the  object  of  bail  is  merely  to  assure 
the  presence  of  accused  for  the  trial,  the  nature  of  the  offense 
charged,  the  penalty  imposable,  probability  of  accused's  appear- 
ance, his  pe<mniary  condition,  character,  and  reputation,  and 
the  likelihood  of  conviction. 

2.  Bail — $3,000  Fixed  on  Charge  for  Manufacturing  Intoxicat- 

ing Liquors  Held  Excessive  and  Reduced  to  $1,000. 

Bail  of  $:{,000  for  one  charged  with  unlawfully  manufactur- 
ing and  keepiiig  for  sale  intoxicating  liquors,  the  maximum 
penalty  for  which  is  $1,000  flue  and  a  year's  imprisonment  in 
jail,  held  excessive,  and  reduced  to  $1,000. 

Original  proceeding  in  habeas  corpus  by  Joe  Jagles 
and  W.  E.  Varnes  for  reduction  of  bail.  Reduction  of 
bail  ordered. 

/.  G.  Thompson  and  John  D.  Hoyt,  for  Petitioners : 

The  amount  of  bail  is  clearly  excessive.  Ex  Parte 
Creed,  149  S.  W.  192;  Ex  Parte  Fleming,  149  S.  W. 
195 ;  Ex  Parte  Houghton,  97  Pac.  1021. 

This  court  has  decided  that  bail  such  as  required  in 
this  case  is  sufficient  upon  a  charge  of  grand  larceny. 
Ex  Parte  Douglas,  25  Nev.  425. 

Upon  showing  inability  to  raise  amount,  bail  is 
reduced  in  prosecution  for  murder.  Ex  Parte  Martin, 
159  S.  W.  1182.  In  a  similar  prosecution,  bail  was 
reduced  because  evidence  circumstantial.  Ex  Parte 
Canna,  136  S.  W.  60. 

L.  B.  Fowler,  Attorney-General,  and  Frank  T.  Dunn, 
District  Attorney,  for  Respondent : 

Excessive  bail  shall  not  be  demanded;  but  to  get  an 
intelligent  definition  of  excessive  bail  is  practically 
impossible,  because  each  case  is  surrounded  by  its  own 
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peculiar  circumstances.  "The  appellate  court  will  not 
interfere  to  reduce  bail  unless  it  appears  per  se  that 
the  amount  is  excessive  and  disproportionate  to  the 
offense  involved."  6  C.  J.  991;  Ex  Parte  Duncan,  54 
Cal.  75 ;  Ex  Parte  Ryan,  44  Cal.  555 ;  In  Re  Williams, 
82  Cal.  183. 

A  larger  bail  than  the  maximum  fine  is  not  illegal. 
State  V.  Martinez,  11  La.  Ann.  23 ;   5  Cyc.  90. 

Per  Curiam: 

Petitioners  having  been  charged  by  information  in 
the  district  court  of  Nye  County  with  a  gross  misde- 
meanor, in  that  they  did,  on  or  about  January  14,  1921, 
unlawfully  manufacture  and  keep  for  sale  in  said  county 
certain  intoxicating  liquors,  applied  to  that  court  to  be 
released  on  bail  pending  trial.  The  court  fixed  the  bond 
of  each  at  $3,000.  They  contend  that  the  bail  is  exces- 
sive, allege  that  they  are  unable  to  give  it,  and  institute 
this  original  proceeding  in  habeas  corpus  to  have  it 
reduced. 

1.  The  constitution  provides  (art.  1,  sec.  6)  that 
excessive  bail  shall  not  be  required.  In  reaching  a  con- 
clusion as  to  what  is  a  reasonable  bail,  a  court  should 
consider  that  the  object  of  bail  is  simply  to  assure  the 
presence  of  the  accused  for  trial;  also,  the  nature  of 
the  offense  charged,  the  penalty  which  may  be  inflicted, 
the  probability  of  the  appearance  of  the  accused,  his 
pecuniary  condition,  his  character  and  reputation,  and 
the  circumstances  surrounding  the  case  relative  to  the 
likelihood  of  conviction.    6  C.  J.  988. 

2.  For  the  offense  charged,  the  maximum  penalty 
which  may  be  imposed  upon  conviction  is  a  fine  of  $1,000 
and  confinement  in  the  county  jail  not  to  exceed  twelve 
months. 

It  appears  that  the  sheriff  of  Nye  County,  on  or  about 
January  14,  1921,  received  information  that  Isaac  Ran- 
kin, John  Somerville,  and  others  were  operating  a  still 
in  Fish  Lake  Valley.  Procuring  search  warrants,  he 
proceeded  to  the  section  mentioned  and  there  found  in 
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a  cabin  a  still,  nine  barrels  of  fermenting  liquor,  several 
gallons  of  liquor  which  by  test  runs  about  25  per  cent 
alcohol  by  volume,  a  blue  serge  suit  of  clothes,  and  some 
toilet  articles.  No  one  was  found  in  possession  of  the 
premises,  but  there  were  indications  of  a  very  recent 
occupation  thereof.  The  next  morning  the  officers  vis- 
ited another  habitation  in  the  section,  where  they  found 
Rankin,  Somerville,  one  Berry,  and  the  petitioners.  One 
of  the  petitioners  claimed  to  be  the  owner  of  the  suit 
of  clothes,  and  the  other  of  some  of  the  toilet  articles. 

We  do  not  deem  it  proper  to  discuss  the  various 
elements  which  enter  into  consideration  in  reaching  a 
conclusion  as  to  the  order  in  the  matter.  To  do  so  would 
be  to  anticipate  the  duty  of  the  jury  upon  the  trial, 
which  would  be  highly  improper.  In  fact,  there  is  little 
that  we  can  with  propriety  dwell  upon,  because  of  the 
possibility  of  its  being  distorted  either  for  or  against 
the  defendants.  There  are  those  who  deem  it  proper  to 
fix  the  bonds  of  all  persons  charged  with  crime  in  a  sum 
so  great  as  to  preclude  its  being  given,  but  it  was  the 
obviation  of  such  a  consequence  that  prompted  the 
provision  in  our  constitution  against  excessive  bail.  In 
other  words,  the  idea  was  that  the  punishment,  if  there 
is  to  be  any,  should  follow  the  conviction,  and  not  both 
precede  and  follow  it,  or  be  inflicted  in  spite  of  possible 
acquittal. 

The  conclusion  which  we  have  reached  in  this  matter 
is  in  keeping  with  the  action  of  other  courts  in  similar 
cases.  In  Ex  Parte  Creed,  67  Tex.  Cr.  R.  173,  149  S.  W. 
192,  it  appears  that  three  charges  were  filed  against  the 
petitioner  for  violating  the  prohibition  law  of  Texas,  the 
penalty  being  one  to  three  years  in  the  penitentiary  on 
each  charge.  The  court  reduced  the  bond,  fixing  it  at 
$500  in  each  case.  See,  also,  Ex  Parte  Houghton,  1  Okl. 
Cr.  302,  97  Pac.  1021.  This  court  in  Ex  Parte  Douglas, 
25  Nev.  425,  on  application  for  the  reduction  of  bail  in 
a  case  wherein  petitioner  was  charged  with  a  felony,  in 
that  he  had  stolen  eighteen  head  of  cattle,  the  penalty 
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for  which   was   from  one   to   fourteen   years   in   the 
penitentiary,  reduced  the  bond  from  $5,000  to  $3,000. 

At  the  conclusion  of  the  oral  ar^ment  herein,  the 
court,  after  a  conference,  being  of  the  opinion  that  the 
bail  fixed  by  the  district  court  was  excessive,  ordered 
that  it  be  reduced  to  the  sum  of  $1,000,  and  that 
petitioners  be  released  upon  bond  in  that  amount. 


[No.  2445] 

THE  STATE  OF  NEVADA,  Respondent,  v. 
JOHN  BACHA,  Appellant. 

[194  Pac.  1066] 

1.  Chattel  Mortgages — Bill  of  Sale  on  Automobile  to  Secure 

Loan  Held  Mortgage,  and  Not  Conditional  Sale. 

A  transaction  by  which  a  party  secured  a  loan  by  a  bill  of 
sale  on  his  automobile  held  not  a  conditional  sale,  but  a  mort- 
gage, and  where  the  car  had  passed  into  the  mortgagee's 
possession,  the  mortgagor  had  a  right  of  redemption,  which  he 
could  not  cut  off  by  contract  with  the  mortgagee. 

2.  Chattel  Mortgages — Provision  That  Property  Shall  Become 

Mortgagee's  Held  Not  to  Cut  Off  Redemption. 

An  agreement  by  which  the  owner  gave  the  lender  a  bill  of 
sale  of  an  automobile  to  secure  a  loan,  providing  that  the 
property  should  become  the  mortgagee's  absolutely  on  failure 
to  pay  the  indebtedness,  cannot  be  construed  to  pass  title  as 
under  an  ancient  common-law  mortgage,  but  leaves  the  mort- 
gagor an  equity  of  redemption. 

3.  False  Pretenses — Representation  of  Ownership  of  Automo- 

bile in  Which  Defendant  Had  Only  Equity  of  Redemption 
Is  False. 

Where  a  defendant,  prosecuted  for  obtaining  money  under 
false  pretenses,  gave  a  mortgage  on  an  automobile  then  in 
possession  of  another  holding  under  a  bill  of  sale  to  secure  a 
former  loan,  notwithstanding  the  defendant  had  an  equity  of 
redemption  in  the  former  mortgage,  held,  that  his  representa- 
tion as  to  ownership  constituted  a  false  pretense. 

4.  Chattel  Mortgages  —  Mortgagee  Entitled  to  Possession  on 

Default. 

Where  defendant  was  in  default  on  a  first  mortgage  on  an 
automobile,  the  mortgagee  was  entitled  to  possession  of  the 
machine,  and  could  extinguish  the  right  of  redemption  by 
foreclosure  or  sale  after  notice. 
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5.  False  Pretenses — Jury  Could  Consider  Defendant's  Failure 

TO  Tell  Prosecuting  Witness  Certain  Facts. 

As  bearing  on  the  question  of  knowledge  and  intent  of 
defendant,  accused  of  false  pretenses  in  representing  that  he 
was  the  owner  of  an  automobile,  the  jury  could  consider  the 
fact  that  he  told  the  complaining  witness  nothing  whatever 
concerning  his  transaction  with  a  third  person  to  whom  he 
had  given  a  bill  of  sale  of  the  car  as  security  for  a  loan. 

6.  False  Pretenses — Need  Not  Be  Sole  Inducement  for  Parting 

WITH  Property. 

A  false  pretense  need  not  be  the  sole  inducement  for  the 
victim  of  a  fraudulent  representation  to  part  with  his  money 
or  thing  of  value,  but  it  is  sufficient  if  the  defrauded  party 
was  materially  influenced  by  the  false  pretense  to  part  with  his 
property,  although  other  motives  may  have  operated  to  produce 
.the  result. 

7.  Criminal  Law^ — Witness's  Statement  that  He  Relied  on  His 

Own  Knowledge  an  Opinion. 

The  statement  of  the  complaining  witness  in  a  prosecution 
for  false  pretenses  that  he  relied  on  his  own  knowledge  of 
defendant's  ownership  of  an  automobile  was  merely  the  expres- 
sion of  an  opinion. 

8.  False  Pretenses — False  Pretense  of  Ownership  of  Automo- 

bile Held  to  Have  Induced  Complaining  Witness  to  Make 
Loan. 

Although  complaining  witness  had  reason  to  believe  frbiii 
the  conduct  of  defendant  and  his  ,wife  with  reference  to  an 
automobile  that  it  belonged  to  the  defendant,  held  that  without 
defendant's  false  representation  that  it  still  belonged  to  him 
when  in  fact  he  had  only  an  equity  of  redemption  therein,  the 
complaining  witness  would  not  have  made  a  loan  secured  by 
a  mortgage  on  the  car. 

9.  False  Pretenses — Pretense  Held  Sufficient  to  Deceive  One 

OF  Ordinary  Intelligence  and  Prudence. 

Where  defendant  had  been  the  owner  of  a  car,  and  the 
complaining  witness  had  seen  it  in  his  possession,  but  did  not 
know  that  defendant  had  then  only  an  equity  of  redemption 
in  the  car,  and  upon  defendant's  false  pretense  of  ownership 
loaned  him  money,  taking  a  mortgage  on  the  car,  heldy  that  the 
false  pretense  was  calculated  to  deceive  one  of  ordinary  intelli- 
gence and  business  prudence  into  parting  with  money  without 
making  further  investigation  so  that  the  defendant  would  be 
liable  criminally. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County ;  Thomas  F.  Moran,  Judge. 

John  Bacha  was  convicted  of  obtaining  money  by 
false  pretenses,  and  he  appeals  from  the  verdict  and 
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judgment,  and  from  the  order  denying  his  motion  for 
a  new  trial.    AflSrmed. 

Moore  &  Mcintosh,  for  Appellant : 

The  pretenses  made  by  the  defendant  must  be  false; 
he  must  know  such  pretenses  to  be  false,  and  the  defen- 
dant must  make  such  false  pretenses  with  the  express 
intention,  at  the  time  they  are  made,  to  defraud.  Before 
conviction  can  be  had,  these  facts  must  be  proven  beyond 
a  reasonable  doubt.  "The  false  pretenses  alleged  must 
have  been  the  sole  and  actuating  cause  or  pretense  which 
moved  or  caused  the  complaining  witness  to  loan  the 
money  as  alleged  in  the  information."  5  Crim.  Def. 
300,  385. 

When  the  means  are  at  hand  whereby  a  complaining 
witness  may  inform  himself  of  the  truth  or  falsity  of 
statements  made  in  a  business  trahsaction,  it  is  his  duty 
so  to  do.  "It  is  not  the  policy  of  the  law  to  punish  as  a 
crime  the  making  of  every  foolish  or  ill-considered 
agreement;  if  it  is,  the  jails  and  prisons  must  be  greatly 
enlarged.  Where  the  pretense  is  absurd  or  irrational, 
or  such  as  the  party  injured  had,  at  the  very  time,  the 
means  of  detecting  at  hand,  it  is  not  within  the  act." 
State  V.  Cameron,  23  S.  W.  767 ;  State  v.  Crane,  38  Pac. 
270 ;  Commonwealth  v.  Grady,  26  Am.  Rep.  192.  "The 
statutes  against  obtaining  money  *  *  *  under  false 
pretenses  ought  not  to  be  so  interpreted  as  to  include 
cases  where  the  party  defrauded  had  the  means  of 
detection  at  hand."  Wharton,  Crim.  Law,  vol.  2,  sec. 
2129 ;  Fay  v.  Commonwealth,  28  Grat.  912. 

L.  D.  Summerfield,  District  Attorney,  and  W.  M. 
Kearney,  Assistant  District  Attorney,  for  Respondent: 

"Although  the  pretense  must  be  an  inducing  cause  of 
the  owner's  parting  with  his  property,  it  need  not  be 
the  sole  inducing  cause ;  it  is  sufficient  if  it  had  a  mate- 
rial influence  in  inducing  the  owner  to  part  with  his 
property,  although  he  was  also  influenced  in  part  by 
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other  causes."  19  Cyc.  407 ;  People  v.  Weir,  120  Cal.  279. 
Where  the  negligence  of  the  prosecutor  alone,  unmixed 
with  other  considerations,  is  interposed  as  a  defense,  it 
is  immaterial.  This  defense  arises  in  connection  with 
the  character  of  the  pretense,  and  is  decided  under  the 
rules  governing  that  branch  of  the  subject.  19  Cyc.  418 ; 
Elmore  v.  State,  158  Ala.  50;  People  v.  Smith,  3  Cal. 
App.  62;  Whitaker  v.  State,  75  S.  E.  258;  People  v. 
Crawford,  278  111.  184 ;  Broan  v.  State,  62  Tex.  Cr.  592 ; 
State  V.  Hooker,  170  Pac.  374. 

The  weight  of  reason  and  authority  is  to  the  effect 
that  the  prosecutor's  negligence  is  no  defense. 

The  facts  in  the  case  do  not  show  any  negligence  on 
the  part  of  the  complaining  witness.  His  making  the 
loan  under  the  circumstances,  without  any  investigation, 
was  a  perfectly  reasonable  act.  The  question  as  to 
whether  or  not  he  was  negligent  is  one  of  fact  for  the 
jury.    2  Wharton,  Crim.  Law,  11th  ed.,  sec.  1455. 

By  the  Court,  Ducker,  J. : 

The  appellant  was  convicted  of  the  crime  of  obtaining 
money  by  false  pretenses.  He  appeals  from  the  verdict 
and  judgment  and  from  the  order  of  the  court  denying 
his  motion  for  a  new  trial.  The  statute  which  the 
appellant  was  convicted  of  violating  provides : 

"Every  person  who  shall  knowingly  and  designedly, 
by  any  false  pretense  or  pretenses,  obtain  from  any 
other  person  or  persons  any  chose  in  action,  money, 
goods,  wares,  chattels,  effects,  or  other  valuable  thing, 
with  intent  to  cheat  or  defraud  any  person  or  persons 
of  the  same,  shall  be  deemed  a  cheat,  and  on  con- 
viction shall  be  imprisoned  in  the  state  prison  not 
more  than  ten  years  nor  less  than  one  year,  and  be 
sentenced  to  restore  the  property  so  fraudulently 
obtained,  if  it  can  be  done;  provided,  that  should  the 
value  of  any  chose  in  action,  money,  goods,  wares,  chat- 
tels, effects,  or.  other  valuable  thing  so,  as  aforesaid, 
fraudulently  obtained,  not  exceed  in  value  the  sum  of 
fifty  dollars,  every  person  so  offending  shall  be  deemed  a 
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cheat,  and  on  conviction  shall  be  imprisoned  in  the 
county  jail  not  more  than  six  months,  or  be  fined  in  any 
sum  not  exceeding  five  hundred  dollars,  or  by  both  such 
fine  and  imprisonment,  and  be  sentenced  to  restore  the 
property  so  fraudulently  obtained,  if  it  can  be  done/* 
Rev.  Laws,  6704. 

A  number  of  errors  are  specified,  but  the  only  one 
urged  on  this  appeal  is  that  the  verdict  is  contrary  to 
the  evidence.    The  facts  are  substantially  as  follows : 

In  the  early  part  of  January,  1917,  in  the  city  of  Reno, 
the  appellant,  who  was  then  the  owner  of  a  five- 
passenger  Chalmers  automobile,  borrowed  $500  from 
one  Julia  Cowan.  At  the  same  time  he  gave  her  a  note 
and  a  bill  of  sale  of  the  car  as  security  for  the  loan. 
The  money  was  loaned  for  a  period  of  six  months  at  1 
per  cent  per  month  interest.  It  was  understood  between 
them  that  appellant  was  to  retain  the  possession  of  the 
car  and  could  use  it  during  that  period,  which  he  did. 
Julia  Cowan  was  a  witness  for  the  state  and  testified 
that  at  the  time  of  the  transaction  it  was  agreed  that, 
if  the  money  was  not  repaid  within  six  months,  the  car 
was  to  pass  into  her  possession  and  become  her  property. 
She  is  corroborated  as  to  her  version  of  the  agreement 
by  one  Corecco,  one  of  the  proprietors  of  the  garage 
where  appellant  kept  his  car,  who  was  present  at  the 
time  of  the  transaction.  He  was  also  a  witness  for  the 
state,  and  in-  respect  to  this  part  of  the  transaction 
testified  that  it  was  agreed  between  Julia  Cowan  and 
appellant  that,  if  he  did  not  pay  the  $500  within  six 
months,  she  could  have  the  car  on  the  bill  of  sale.  The 
appellant  was  a  witness  on  his  own  behalf,  and  in 
respect  to  this  part  of  the  transaction  testified  that  it 
was  agreed  that  he  was  to  use  the  car  and  sell  it  at  any 
time,  and  that  she  was  to  keep  the  bill  of  sale  until  he 
paid  her;  that  the  car  was  to  be  his  all  the  time,  and 
after  the  six  months  was  up  he  would  have  the  right  to 
sell  the  car  if  he  desired. 

Appellant  never  paid  Mrs.  Cowan  the  amount  borrowed 
from  her,  or  any  part  of  it.    The  interest  on  the  amount 
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to  July  1  was  paid  by  the  appellant.  In  July,  1917,  and 
after  six  months  had  expired,  she  demanded  payment  of 
the  appellant  several  times,  and  finally  told  him  that 
she  was  going  to  take  possession  of  the  car  and  that  she 
claimed  the  ownership  of  it.  On  July  20, 1917,  she  went 
to  the  garage  and  told  Corecco  that  she  had  taken  pos- 
session of  the  car  and  that  the  car  belonged  to  her  and 
that  she  did  not  want  him  to  let  the  car  go  out  of  the 
garage  without  her  permission.  She  also  requested  him 
to  remove  a  wheel  from  the  car,  which  was  done.  She 
testified  that  from  that  time  on  to  and  during  the  month 
of  September,  1917,  she  had  possession  of  the  car; 
that  during  the  month  of  September,  1917,  the  appel- 
lant knew  that  she  had  possession  of  the  car,  for  the 
reason  that  he  came  to  her  several  times  and  wanted  to 
borrow  the  car,  but  she  would  not  consent  to  it.  On  the 
10th  of  October,  1917,  Julia  Cowan  sold  the  car  to  one 
Coughlin.  Corecco  corroborated  Julia  Cowan  as  to  her 
coming  to  the  garage  about  the  20th  of  July,  1917,  and 
instructing  him  and  his  brother  not  to  let  the  car  go 
out  of  the  garage.  The  former  testified  that  instructions 
were  given  to  the  night  man  not  to  let  the  car  go  out  of 
the  garage  under  any  circumstances.  He  also  testified 
that  he  had  no  knowledge  of  the  car  going  out  of  the 
garage  from  July  20  until  it  was  sold  to  Coughlin, 
except  when  he  and  his  brother  had  it  out  for  demon- 
stration purposes,  in  trying  to  sell  the  car  for  Julia 
Cowan.  Appellant  testified  that  he  had  the  car  out  and 
used  it  frequently  from  the  20th  of  July  until  about 
three  or  four  days  before  he  left  Reno  for  San  Fran- 
cisco, on  the  30th  day  of  September,  1917 ;  that  he  did 
not  ask  permission  of  any  one  to  take  the  car  out  of  the 
garage.  He  also  testified  that  Julia  Cowan  did  not  tell 
him  Hot  to  use  the  car  until  about  three  or  four  days 
before  he  left  Reno.  There  is  evidence  tending  to  show 
that  he  purchased  gasoline  and  oil  at  the  Corecco  garage 
during  the  period  intervening  between  the  20th  of  July 
and  his  departure  from  Reno. 
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On  the  18th  of  September,  1917,  appellant  borrowed 
$200  from  one  Ray  Reese  in  Reno  and  gave  him  a  thirty- 
day  note  and  a  chattel  mortgage  on  the  car  to  secure  the 
loan. 

Reese  had  known  appellant  in  Reno  for  several  years. 
He  knew  that  appellant  had  a  five-passenger  Chalmers 
automobile  and  had  seen  him  driving  around  town  on 
different  occasions.  They  had  kept  their  cars  at  the 
same  garage.  Reese  had  met  appellant  at  the  garage 
with  his  car  and  had  never  seen  him  with  any  other  car. 
When  appellant  borrowed  the  money  from  Reese,  the 
former  did  not  tell  him  of  the  transaction  with  Julia 
Cowan  in  which  he  borrowed  $500  from  her  and  gave 
a  bill  of  sale  of  the  car.  When  the  appellant  offered  to 
mortgage  the  car,  Reese  asked  him  where  the  car  was, 
and  he  said  it  was  over  at  the  garage.  Appellant  asked 
Reese  not  to  record  the  mortgage,  but  the  latter  had  it 
recorded  notwithstanding.  There  was  a  telephone  in 
Reese's  place  of  business  where  the  transaction  took 
place  and  also  one  at  the  Corecco  garage,  but  Reese 
did  not  call  up  the  garage  or  go  over  there  to  ascertain 
if  appellant  had  a  car  there  before  loaning  him  the 
money.  Reese  testified,  in  substance,  that  he  would  not 
have  loaned  appellant  the  money  if  he  had  not  offered 
him  a  mortgage  on  his  car ;  that  it  was  the  sole  induce- 
ment to  make  the  loan;  that  the  only  representation 
appellant  made  to  him  was  that  he  would  give  him  a 
mortgage  on  his  car ;  that  in  making  the  loan  he  relied 
upon  appellant's  statements,  and  therefore  did  not  tele- 
phone over  to  the  Corecco  garage  or  go  over  there  to 
look  at  the  automobile. 

Counsel  for  appellant  contends  that  no  false  pretense 
was  made,  and  that,  before  a  conviction  can  be  sustained, 
it  must  be  proven  that  the  pretense  was  false;  that 
appellant  knew  it  to  be  false,  and  that  he  intended  at  the 
time  thereby  to  defraud  the  complaining  witness.  The 
contention  that  there  was  no  false  pretense  made  by  the 
appellant  is  based  upon  the  assumption  that  the  bill  of 
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sale  given  by  appellant  was  in  effect  a  chattel  mortgage. 
Consequently  it  is  urged  that  at  the  time  he  obtained 
the  money  from  the  complaining  witness  he  still  had  the 
right  to  redeem  the  car  from  Mrs.  Cowan  by  paying 
her  the  amount  due  her ;  and  that  this  right  gave  him  an 
equity  in  the  car  which  he  could  lawfully  mortgage  as 
security  for  the  loan  from  Reese. 

1.  Counsel  for  the  state  insist  that  the  transaction 
was  a  conditional  sale,  and  that  Mrs.  Cowan's  title  to  the 
car  became  absolute  when  appellant  failed  to  make  pay- 
ment as  agreed.  The  testimony  clearly  shows  the  nature 
of  the  transaction.  Surely  the  mere  agreement  that  the 
car  was  to  "pass"  into  the  possession  of  Mrs.  Cowan  in 
case  of  nonpayment  did  not  stamp  the  transaction  as 
a  conditional  sale,  in  the  face  of  her  undisputed  testi- 
mony that  she  loaned  the  money  at  interest  and  took  the 
bill  of  sale  and  note  as  security  for  the  loan.  The  only 
inference  to  be  drawn  from  the  agreement  that  the  car 
was  to  pass  into  her  possession  in  case  of  the  nonpay- 
ment of  the  indebtedness  when  it  fell  due  was  that  she 
might  foreclose  the  mortgage  loan.  The  evidence  of 
Mrs.  Cowan  stamps  the  transaction  as  a  mortgage,  and 
nothing  could  convert  it  into  a  conditional  sale.  The 
maxim  "once  a  mortgage,  always  a  mortgage,"  applies 
to  this  case,  and  the  mortgagor  cannot  cut  off  his  right 
to  redeem  by  an  agreement  entered  into  simultaneously 
with  the  execution  of  the  mortgage  to  relinquish  all 
claim  to  the  mortgaged  property  upon  his  failure  to  pay 
the  debt  secured  at  maturity.  Jones  on  Chattel  Mort., 
sec.  682. 

2.  We  do  not  think  that  it  was  the  intention  of  the 
parties  that  the  transaction  should  ever  be  deemed  other 
than  a  mortgage ;  but,  if  it  was,  considerations  of  public 
policy  should  move  us  to  refuse  to  sanction  such  a 
transaction.  If  such  an  agreement  is  upheld,  then 
virtually  the  ancient  common-law  mortgage  would  be 
still  in  vogue,  its  rigors  unrelieved  by  an  equity  of 
redemption. 

It  may  be  said  to  be  axiomatic  that  no  force  will  be 
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given  to  a  provision  in  a  mortgage  or  simultaneously- 
entered  into  by  which  the  mortgagor  agrees  that,  in  case 
of  his  failure  to  promptly  pay  the  indebtedness  secured, 
the  mortgagee  shall  become  the  absolute  owner  of  the 
property.  27  Cyc.  1098.  The  rule  is  laid  down  in  19 
R.  C.  L.  502,  as  follows : 

"The  right  and  equity  of  a  mortgagor  to  redeem,  as 
has  been  heretofore  seen,  was  regarded  as  an  inseparable 
incident  to  a  mortgage.  Courts  of  equity,  applying  the 
doctrine  'once  a  mortgage,  always  a  mortgage,'  refused 
to  permit  the  parties  to  a  transaction  intended  as  a 
mortgage  to  give  the  transaction  any  other  character. 
And  so  deeds,  absolute  in  form,  if  intended  as  mortgages, 
were  construed  as  such,  giving  the  grantor  a  right  to 
redeem.  Furthermore,  the  mortgagor  cannot  by  any 
agreement,  contemporaneous  with  the  transfer  of  his 
property,  however  explicit  or  forceful,  bind  himself  not 
to  assert  his  right  and  equity  to  redeem.'' 

See,  also,  Holden  &  L.  S.  Co.  v.  Interstate  T.  Co.,  87 
Kan.  221,  123  Pac.  733,  L.  R.  A.  1915D,  492. 

3.  But,  notwithstanding  that  the  bill  of  sale  was 
intended  as  a  chattel  mortgage,  the  pretense  made  to 
the  complaining  witness  was  nevertheless  false.  He 
made  no  pretense  of  offering  an  equity  in  the  car  to  the 
complaining  witness  as  security  for  the  loan.  The  rep- 
resentation was  he  would  give  him  a  mortgage  on  his 
car  which  he  had  at  the  garage.  It  was  the  plain  import 
of  such  a  representation  that  he  was  the  owner  of  the 
car  which  he  had  in  his  possession,  and  not  merely 
entitled  to  an  equity  in  it.  We  do  not  mean  the  represen- 
tation necessarily  conveyed  the  idea  that  he  had  a  per- 
fect title,  but  it  was  certainly  calculated  to  assure  the 
complaining  witness  that  he  had  the  right  of  possession, 
and  that  he  owned  something  more  than  a  mere  right  of 
redemption  in  the  car  which  could  be  extinguished  by 
the  mortgagee  at  any  time. 

4.  The  appellant  was  in  default  on  his  mortgage 
obligation  when  he  made  the  representation  and  had 
no  right  to  the  possession  of  the  car.    The  mortgagee 
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was  entitled  to  the  possession  of  the  car  and  could  have 
extinguished  his  right  of  redemption  at  any  time  by  a 
foreclosure  of  the  mortgage,  or  by  selling  the  car  without 
foreclosure,  after  giving  him  due  notice.  Shoecraft  v. 
Beard,  20  Nev.  182,  19  Pac.  246. 

Appellant  virtually  represented  himself,  in  procuring 
the  loan  of  $200,  to  be  the  owner  of  the  automobile.  By 
this  representation  the  mortgagee  had  the  right  to 
assume  that  the  appellant  enjoyed  the  right  of  exclusive 
possession  of  the  car  and  the  privilege  of  doing  with  it 
as  he  wished. 

5.  The  representation  was  a  sufficient  false  pretense 
to  constitute  an  element  of  the  offense.  There  is  ample 
evidence  to  sustain  the  verdict  as  to  the  elements  of 
knowledge  and  intent  on  the  part  of  the  appellant.  And 
as  to  these  elements,  the  jury  had  a  right  to  consider  in 
connection  with  other  evidence  bearing  upon  them,  that 
appellant  told  the  complaining  witness  nothing  whatever 
of  his  transaction  with  Julia  Cowan. 

6.  It  is  contended  that  the  false  pretense  alleged  was 
not  the  sole  actuating  cause  which  induced  the  complain- 
ing witness  to  loan  the  money  as  alleged  in  the  informa- 
tion. Counsel  for  appellant  grounds  this  contention 
upon  the  testimony  of  the  complaining  witness  to  the 
effect  that,  before  appellant  represented  to  him  that  he 
would  give  him  a  mortgage  on  his  car  which  he  had  over 
at  the  garage,  he  knew  that  appellant  owned  such  a  car, 
and  relied  also  upon  this  knowledge  in  making  the  loan. 
But  in  this  connection  it  must  be  noted  that  the 
complaining  witness  also  stated  that  he  relied  upon 
appellant's  statement,  and  therefore  did  not  telephone 
over  to  the  garage.  We  consider  the  contention  to  be 
extremely  technical.  Moreover,  it  is  not  true,  as  a 
matter  of  law,  that  the  false  pretense  must  be  the  sole 
inducement  for  a  victim  of  a  fraudulent  representation 
to  part  with  his  money  or  thing  of  value.  It  is  sufficient 
if  the  defrauded  party  was  materially  influenced  by  the 
false  pretense  to  part  with  his  property,  although  other 
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motives  may  have  operated  to  produce  the  result.  19 
Cyc.  407,  and  other  cases  cited  to  support  the  text;  2 
Bishop's  New  Criminal  Procedure.  The  law  is  well 
established  that  the  false  pretense  need  not  have  been 
the  only  inducement. 

7,  8.  The  statement  of  the  complaining  witness  that 
he  relied  upon  his  own  knowledge  of  the  appellant's 
ownership  of  the  car,  and  also  upon  the  representation 
made,  is,  at  the  most,  merely  the  expression  of  an 
opinion.  The  real  fact  of  the  matter  must  in  most  cases 
be  deducible  from  the  circumstances  of  the  particular 
case;  for,  where  there  is  a  combination  of  causes, 
operating  to  cheat  a  person  of  his  property,  he  cannot 
always  know  with  certainty  how  it  was.  In  this  case, 
while  the  complaining  witness  had  reason  to  believe 
from  the  conduct  of  appellant  and  his  wife  with  refer- 
ence to  the  car  that  the  car  belonged  to  him,  it  is 
obvious  without  the  representation  from  which  he  could 
reasonably  conclude  that  appellant  was  still  the  owner 
and  in  possession  of  it,  he  would  not  have  parted  with 
his  money.  This  is  the  only  logical  inference  the  jury 
could  draw  from  the  circumstances,  and  they  were 
properly  instructed  in  this  regard. 

9.  We  have  next  to  consider  the  contention  which 
appellant  makes  that,  before  his  conviction  can  be 
sustained,  it  must  appear  that  the  pretense  alleged  must 
have  been  sufficient  to  have  deceived  a  man  of  ordinary 
intelligence  and  business  prudence,  and  that,  if  the  com- 
plaining witness,  by  the  exercise  of  ordinary  care  and 
prudence,  could  have  protected  himself  from  the  decep- 
tion, his  failure  to  do  so  is  a  defense  to  the  action.  The 
first  branch  of  the  contention  requires  only  a  brief  com- 
ment. The  false  pretense  in  this  case  is  not  of  the 
character  held  by  some  authorities,  including  the  cases 
of  State  V.  Crane,  54  Kan.  251,  38  Pac.  270,  and  State  v. 
Cameron,  117  Mo.  641,  23  S.  W.  767,  cited  by  counsel 
for  appellant,  insufficient  to  support  a  conviction.  In 
this  case  it  was  fully  calculated  to  deceive.    As  to  the 
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latter  branch  of  the  contention,  it  is  urged  that  prior 
to  the  transaction  the  complaining  witness  knew  appel- 
lant owned  the  automobile  and  kept  it  at  the  same 
garage  where  the  witness  kept  his  machine,  which  was 
only  a  short  distance  from  the  place  where  the  transac- 
tion occufred;  that  there  was  a  telephone  connection 
between  the  two  places,  and,  therefore,  his  failure  to 
make  any  inquiry  or  effort  to  ascertain  the  facts  con- 
cerning the  ownership  of  the  car  relieves  the  appellant 
of  criminal  responsibility. 

The  doctrine  that  negligence  and  lack  of  precaution 
on  the  part  of  the  complaining  witness  constitute  a 
defense  to  the  charge  of  obtaining  money  by  false  pre- 
tenses is  supported  by  the  case  of  Commonwealth  v. 
Grady,  13  Bush  (Ky.)  285,  26  Am.  Rep.  192,  cited  by 
appellant,  and  by  other  cases.  But  this  rule  is  opposed 
to  the  great  weight  of  modern  authority,  and  with 
reason.    In  11  R.  C.  L.  835,  the  matter  is  thus  stated : 

"Although  this  rule  [minority  rule]  has  been  applied 
in  some  cases,  chiefly  to  early  ones,  the  courts  are  now 
generally  agreed  that  the  defendant's  guilt  does  not 
depend  upon  whether  the  victim  could,  with  reasonable 
diligence,  have  ascertained  that  the  represientations  were 
false.  When  all  the  circumstances  evince  that  the  rep- 
resentation was  made  designedly,  with  an  intent  to 
cheat,  and  was  calculated  to  deceive  and  capable  of 
defrauding,  the  prisoner  cannot  excuse  himself  by  say- 
ing that  if  the  victim  had  been  sharp,  vigilant,  and 
astute,  he  could  have  detected  the  fraud  by  using  the 
means  of  detection  available  to  him." 

As  pointed  out  in  the  same  text,  the  courts  adhering 
to  the  minority  rule  seem  to  have  disregarded  the  pur- 
pose of  the  statutes  denouncing  the  offense  of  obtaining 
money  or  property  by  false  pretenses,  and  to  have 
carried  into  the  realm  of  criminal  law  the  rule  of  civil 
actions  of  deceit  that,  when  a  person  had  at  hand  the 
means  of  investigating  the  false  representations,  and 
might  have  determined  their  falsity  by  the  exercise  of 
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ordinary  prudence,  he  will  not  be  heard  to  say  that  he 
was  deceived. 

The  purpose  of  the  statute  is  to  punish  for  dishonesty, 
and  to  protect  persons  from  fraudulent  representations 
which  might  induce  them  to  part  with  their  property. 
This  purpose  would  be  largely  frustrated  if  the  owners 
of  property  having  the  opportunity  for  investigating 
the  false  pretense  were  without  the  protection  of  the 
statute.  Criminals  wary  enough  under  such  a  state  of 
the  law  to  confine  their  activities  to  this  class  of  persons 
would  be  furnished  with  complete  immunity  in  their 
nefarious  calling. 

We  can  conceive  of  cases  in  which  the  false  pretense 
could  be  of  such  an  absurd  character  that  for  a  person 
of  ordinary  intelligence  to  act  upon  it  and  part  with  his 
property  without  an  investigation,  when  the  means  of 
ascertaining  the  deception  were  at  hand,  would'  suffice 
to  bring  the  case  without  the  purview  of  the  statute. 
But  this  is  not  a  case  of  that  kind.  There  was  nothing 
absurd  or  irrational  in  the  representation  made  to  the 
complaining  witness.  It  is  not  unreasonable  for  him  to 
conclude  that  appellant  was  the  owner  of  the  car  and 
had  possession  of  it  at  the  garage  where  he  formerly 
kept  it.  Under  the  facts  as  disclosed  by  the  evidence, 
no  duty  rested  upon  him  to  take  the  time  and  trouble 
to  make  an  investigation  to  verify  appellant's  represen- 
tation. Therefore  to  permit  the  appellant  to  shift  the 
responsibility  of  his  deception  to  the  injured  party 
would  do  violence  to  the  spirit  of  the  statute  and 
countenance  a  wrong. 

The  judgment  of  the  trial  court  should  be  affirmed; 
and  it  is  so  ordered. 

Vol.  44—25  " 
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[No.  2353] 

BERTHA  JOHNSTON  and  CHAS.  E.  JOHNSTON, 
Respondents,  v.  ROMEO  ROSASCHI  and  THE 
NICHOL    LAND    AND    STOCK    COMPANY    (a 

Corporation),  Appellants. 

[194  Pac.  1063] 

.  1.  New  Trial — Action  Held  One  in  Equity,  Permitting  Ten  Days 
TO  Serve  Notice  of  Intention. 

Notwithstanding  an  action  was  tried  in  the  court  below  as 
an  ordinary  action  at  law,  where  the  case  in  its  inception  was 
one  of  purely  equitable  jurisdiction,  the  verdict  of  a  jury  being: 
advisory,  held  that  the  action  was  equitable,  and  a  party  had 
ten  days'  time,  after  entry  of  verdict,  to  file  and  serve  notice  of 
intention  to  move  for  a  new  trial  instead  of  five,  as  in  law 
actions. 

2.  Appeal  and  Error — Objection  Below  Is  Necessary  for  Review. 

Conceding  that  where  a  jury  is  called  in  an  equity  case  only 
special  issues  should  be  submitted,  and  that  a  general  verdict 
is  improper,  and  that  a  judgment  based  thereon  is  erroneous, 
yet  where  it  does  not  appear  that  the  court  regarded  the 
verdict  as  binding,  and  appellant's  counsel  concede  the  jury 
was  called  as  advisory,  appellant,  having  made  no  objection 
to  such  course  at  the  time,  cannot  take  advantage  of  the  error 
on  appeal. 

3.  Trial  —  Parties     Not     Entitled    to    Have     Advisory     Jury 

Instructed. 

In  a  purely  equity  case,  where  the  judge  merely  empanels 
a  jury  to  find  specific  facts,  neither  party  has  a  right  to  have 
the  court  instruct  the  jury,  but,  if  they  are  instructed,  it  fol- 
lows that  the  law  should  be  correctly  stated. 

4.  Appeal  and  Error — Error  as  to  Instructions  in  Equity  Case 

Not  Reversible  Error. 

Since  the  court  in  a  purely  equity  case  is  not  bound  by  the 
jury's  advisory  verdict,  refusal  to  give  a  correct  instruction 
or  a  misdirection  is  not  an  error  authorizing  a  reversal, 

5.  Waters  and  Watercourses — Injunction  Lies  to  Stay  Use  of 

Water  where  Mischief  Irreparable. 

Injunction  to  stay  the  use  of  water  for  irrigation  purposes 
because  of  interference  with  plaintiff's  lands  may  be  granted, 
where  great  and  irreparable  mischief  will  result  and  a  suit  at 
law  will  be  ineffectual. 

6.  Waters  AND  Watercourses  —  Party  Using  Water  for  Irriga- 

tion Must  Not  Injure  Neighbor's  Land. 

While  an  upper  landowner  has  an  undoubted  right  to  make 
a  reasonable  use  of  water  for  irrigation,  he  must  so  use,  man- 
age, and  control  it  as  not  to  injure  his  neighbor's  land,  other- 
wise such  use  may  be  enjoined  if  working  irreparable  injury. 
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7.  Waters  and  Watercourses — In  Action  to  Enjoin  Impounding 

AND  Use  of  Water  by  Tenant,  Landlord  Held  Proper  Party. 
In  an  action  against  a  landlord  and  tenant  to  enjoin  the 
impounding  and  use  of  waste  water  for  irrigation  because  of 
interfering  with  the  use  of  plaintiff's  land,  notwithstanding  the 
rule  that  prima  facie  breach  of  duty,  and  therefore  the  liability, 
is  that  of  the  occupant  or  tenant,  yet  where  the  tenant  ceased 
such  use  and  the  landlord,  made  a  party,  asserted  its  right  to 
so  impound  and  use  such  waters,  it  was  a  proper  defendant. 

8.  Pleading — Ambiguous  and  Uncertain  Ck)MPLAiNT  Held  Cured 

BY  Answer. 

Conceding  that  a  complaint  against  owner  and  tenant  to 
enjoin  an  injury  from  Impounding  of  waters  for  irrigation  was 
defective,  uncertain,  and  ambiguous,  such  defect  was  cured  by 
the  owner's  answer  and  affirmative  defense  and  cross-complaint, 
showing  that  unless  enjoined  he  will  continue  to  impound  such 
waters. 

Appeal  from  Eighth  Judicial  District  Court,  Lyon 
County ;  T.  C.  Hart,  Judge. 

Suit  by  Bertha  Johnston  and  another  against  Romeo 
Rosaschi  and  the  Nichol  Land  and  Stock  Company. 
Judgment  for  plaintiffs,  and  defendant  company  appeals. 
Affirmed. 

Mack  &  Green,  for  Appellant : 

The  demurrer  to  the  original  complaint  and  to  the 
amended  complaint  should  have  been  sustained.  There 
is  no  allegation  that  connected  appellant  with  the  in j  ury . 
No  action  at  all  can  be  maintained  until  notice  is  given 
that  the  instrumentality  maintained  is  a  nuisance.  No 
such  notice  is  alleged.  29  Cyc.  1216;  21  Ency.  Law, 
720 ;  Addison  on  Torts,  sec.  280. 

Appellant  had  no  authority  to  go  upon  the  leased 
premises  for  the  purpose  of  abating  the  alleged  nuisance. 
2  Farnham  on  Waters,  sec.  566;  Plumer  v.  Harper,  14 
Am.  Dec.  333 ;  Castle  v.  Smith,  36  Pac.  859. 

There  was  no  allegation  or  evidence  that  appellant 
had  created  the  nuisance.  It  could  not  be  required  to 
abate  a  nuisance  it  had  not  created.  1  Addison  on  Torts, 
p.  235. 

Respondents  acquiesced  in  the  construction  of  the 
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ditch,  and  could  not  therefore  have  equitable  relief 
against  appellant.    Addison  oh  Torts,  sec.  294. 

When  the  plaintiff  consents  to  an  act  he  cannot 
subsequently  treat  it  as  a  trespass,  nor  recover  damages 
therefor.  Cadwell  v.  Farrell,  28  111.  438;  Ashcroft  v. 
Cox,  50  S.  W.  986 ;  Law  v.  Nettles,  2  Bailey  L.  447 ; 
Brown  v.  Armstrong,  102  N.  W.  1047;  Venneat  v. 
Fleming,  44  N.  W.  906;  28  Am.  &  Eng;  Ency.  460; 
Churchill  v.  Bauman,  95  Cal.  541. 

When  a  landowner  permits  an  appropriator  of  water 
for  a  number  of  years  to  enter  upon  his  land  for  the 
purpose  of  constructing  a  dam,  he  will  be  estopped  from 
treating  the  appropriator  as  a  trespasser  and  denying 
his  right  of  entry.  Miller  v.  Douglas,  60  Pac.  722 ;  Burk 
V.  Simonson,  104  Ind.  174;  Brown  v.  Armstrong,  102 
N.  W.  1047. 

In  the  absence  of  negligence,  the  owner  of  an 
irrigating  ditch  is  not  liable  for  an  injury  by  the  water 
escaping.  Fleming  v.  Lock  wood,  36  Mont.  384;  Lap- 
ham  V.  Curtis,  5  Vt.  371 ;  Hoffman  v.  Tuolumne  Water 
Co.,  10  Cal.  413. 

The  court  erred  in  refusing  to  submit  to  the  jury 
special  interrogatories  submitted  by  appellant.  The 
case  was  a  suit  in  equity  for  injunction  only,  in  which  a 
jury  was  only  advisory  to  the  court,  and  in  which 
special  interrogatories  should  have  been  submitted. 
Those  requested  by  appellant  were  arbitrarily  refused. 
Rev.  Laws,  4945,  5222;  Stats.  1915,  p.  110;  Rev.  Laws, 
4945.  "The  court  may,  however,  instruct  the  jury,  but 
if  it  does  so  the  instructions  should  not  be  general,  as  in 
an  action  at  law,  and  should  relate  only  to  the  deter- 
mination of  the  questions  of  fact  submitted  to  them." 
16  Cyc.  422. 

Robert  L.  Waggoner,  for  Respondents : 

The  only  question  raised  by  demurrer  was  as  to  the 
sufficiency  of  the  facts  alleged  to  sustain  the  cause  of 
action.  This  was  not  an  action  to  abate  a  nuisance,  but 
one  for  an  injunction  against  the  use  of  defendant's 
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property  in  such  a  way  as  to  injure  plaintiff,  and  to 
forbid  an  unlawful  act.  The  unlawful  act  was  admitted 
and  proved  to  have  be^un  long  before  the  lease  was 
given.  A  lessor  is  liable  for  a  condition  existing  on  the 
premises  at  the  time  of  the  lease.  Grady  v.  Wolsner, 
46  Ala.  381;  24  Cyc.  1128. 

Appellant  claimed  the  right  to  empty  its  waste  water 
into  the  pond  for  the  reason  that  it  had  done  so  for  more 
than  thirty  years.  Edgar  v.  Walker,  106  Ga.  454; 
House  V.  Metcalf,  27  Conn.  631;  Gandy  v.  Jubber,  5 
B.  &  S.  78;  Lufkin  v.  Zane,  157  Mass.  117;  Fow  v. 
Roberts,  108  Pa.  489 ;  21  Am.  &  Eng.  Ency.  721 ;  Riley 
V.  Simpson,  83  Cal.  217. 

By  consenting  to  the  unlawful  use  of  its  property, 
appellant  became  liable  to  restraint  by  injunction.  An 
owner  cannot  so  divest  himself  of  responsibility  for  the 
use  of  his  property  as  to  excuse  him  for  its  unlawful 
and  injurious  use  with  his  knowledge  and  consent. 
Pierce  v.  German  S.  Soc,  13  Pac.  478 ;  Kalis  v.  Shattuck, 

11  Pac.  348. 

A  landlord  knowingly  leaving  his  property  in  a 
condition  of  nuisance  may  be  liable  to  third  persons. 
Joyce  V.  Martin,  15  R.  I.  558.  The  landlord  is  said  to 
have  authorized  the  continuance  of  the  wrong,  as  he  had 
notice  of  the  condition  of  the  premises,  and  this  was 
such  as  to  be  a  nuisance  per  se.  Welfare  v.  London  & 
B.  Ry.  Co.,  L.  R.  4  Q.  B.  693 ;  Slight  v.  GutslafF,  35  Wis. 
675 ;  Timlin  v.  Standard  Oil  Co.,  126  N.  Y.  514.  Where 
the  owner  leases  premises  which  are  in  a  condition  of 
nuisance,  or  must  in  the  nature  of  things  become  such 
by  their  user,  and  receives  rents,  he  is  liable  for  the 
injury  resulting  from  such  nuisance.    Roswell  v.  Prior, 

12  Md.  635 ;  Godley  v.  Hagerty,  20  Pa.  St.  387 ;  Con- 
greve  v.  Smith,  18  N.  Y..79;  Clifford  v.  Dam,  81  N.  Y. 
52.  If  the  lessor  of  the  premises  licenses  the  lessee  to 
perform  certain  acts  which  amount  to  a  nuisance,  the 
lessor  is  liable.  White  v.  Jameson,  L.  R.  18  Eq.  303 ; 
Lufkin  V.  Zane,  157  Mass.  117. 

Any  defect  in  the  complaint  was  cured  by  answer  and 
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verdict.    McManus  v.  Ophir  S.  M.  Co.,  4  Nev.  15;    1 
Chitty,  Pleading,  672. 

By  the  Court,  Sanders,  C.  J. : 

This  was  a  suit  in  equity  for  injunctive  relief  to 
prevent  the  impounding  of  waste  water  in  such  manner 
as  to  injure  plaintiffs'  land.  In  the  lower  court  a  tem- 
porary restraining  order  was  granted,  which  was,  upon 
the  final  hearing,  made  permanent.  The  defendant 
Nichol  Land  and  Stock  Company,  a  corporation,  being 
dissatisfied  with  the  result,  in  so  far  as  it  adjudged 
the  plaintiffs  to  be  entitled  to  an  injunction  against  it, 
brings  the  case  here  upon  numerous  assignments  of 
error. 

An  amended  complaint  was  filed  in  the  court  below 
against  the  Nichol  Land  and  Stock  Company,  a  corpora- 
tion, and  Romeo  Rosaschi,  charging  the  defendant  com- 
pany owner  and  its  codefendant  as  lessee  with  having, 
since  March,  1917,  unlawfully  impounded  waste  water 
upon  the  land  under  their  control  and  management,  to 
the  injury  of  plaintiffs'  land.  They  allege  in  their  com- 
plaint that  they  are  powerless  to  protect  themselves  or 
their  land  from  the  injury  complained  of,  and  that  the 
wrong  is  of  such  nature  that  pecuniary  damages  will 
not  and  cannot  adequately  compensate  them  for  the 
injury  suffered  and  sustained,  and  that  they  have  no 
adequate  remedy  at  law.  They  allege  that  the  defen- 
dants threaten  to  and  will,  unless  restrained  and 
enjoined,  continue  to  so  impound  said  waste  water  as 
to  continue  said  injury  to  their  land,  and  therefore 
demand  injunctive  relief. 

The  defendant  corporation  demurred  to  the  complaint 
upon  several  grounds,  which  demurrer  was  overruled. 
Thereupon  it  filed  its  answer,  in  which  it  admits  its 
corporate  character  and  its  ownership  of  the  Tand 
described  in  the  complaint,  and  asserts  that  said  land 
has  been  leased,  demised,  and  let  during  all  the  time 
since  March,  1917,  and  prior  to  the  said  date,  to  its 


Jan.  1921]  JOHNSTON  V.  ROSASCHI  391 

Opinion  of  the  Court — Sanders,  C.  J. 

codefendant,  and  said  land  at  the  time  of  the  alleged 
injury  was  in  the  possession  and  under  the  control  of 
Romeo  Rosaschi,  pursuant  to  the  terms  of  said  lease. 
It  also  specifically  denies  the  other  allegations  contained 
in  the  bill  of  complaint,  and  in  this  connection  avers 
that  if  any  waters  were  impounded  on  said  land  owned 
by  it  and  leased,  as  aforesaid,  since  November,  1914, 
said  water  was  caused  to  be  impounded  solely  by  reason 
of  the  maintenance  by  plaintiffs  and  others  of  the  cer- 
tain ditch,  levees,  and  embankments  running  parallel 
to  their  land  and  known  as  the  Holland  ditch,  which  cut 
off  and  prevented  the  escape  of  water  lawfully  used 
upon  the  land  of  defendant,  leased  as  aforesaid,  and 
the  impounding  of  said  waste  water  was  caused  wholly 
and  entirely  by  plaintiffs  and  others  who  own,  maintain, 
and  control  said  Holland  ditch. 

And  for  a  further,  separate,  and  affirmative  answer 
and  defense  to  the  action,  it  alleges  that  for  more  than 
thirty-four  years  next  precedi^ig  the  commencement  of 
the  action  the  defendant,  its  grantors  and  predecessors 
in  interest,  have,  with  the  knowledge,  consent,  and 
acquiescence  of  plaintiffs,  openly,  notoriously,  continu- 
ously, uninterruptedly,  peaceably,  and  exclusively,  and 
under  claim  of  right,  and  adversely  to  plaintiffs  and  all 
the  world,  irrigated  and  moistened  said  land  for  agri- 
cultural and  grazing  purposes,  and  caused  water  to  flow 
thereon  as  fully  and  to  the  same  extent,  if  any,  that 
waters  were  caused  to  flow  thereon  since  March,  1917, 
and  that  the  defendant  has  obtained  and  acquired  a 
prescriptive  right  and  title  to  irrigate  and  so  overflow 
said  land  owned  by  it. 

And  for  a  further  defense  and  by  way  of  cross- 
complaint  it  alleges  that  plaintiffs'  land  is  owned  and 
controlled  by  C.  F.  Meizner,  the  father  of  Bertha 
Johnston;  that  said  Meizner  and  others  named  in  the 
pleading  excavated,  dug,  built,  and  constructed  an 
irrigation  ditch  along  the  dividing  line  between  the  land 
of  defendant  and  said  Meizner  for  irrigating  the  lands 
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of  the  latter  and  the  parties  named;  that  at  one  point 
where  the  ditch  is  built  along  the  common  line  the  land 
is  lower  than  at  points  east  and  west  thereof,  and  in 
order  to  carry  the  water  across  and  over  the  particular 
low  place  said  Meizner  and  C.  F.  and  J.  F.  Holland 
built  a  high  bank  on  the  north  side  of  said  ditch,  but 
the  bank  on  the  south  side  thereof  next  to  and  upon 
the  land  of  defendant  was  so  poorly  constructed  as  not 
to  retain  the  water  so  as  to  reach  the  lands  of  Meizner 
and  the  Hollands,  and  for  years  past  said  parties  have 
run  water  over  the  south  bank  of  said  ditch  and  flooded 
the  land  of  defendant,  to  its  great  and  irreparable 
damage  in  the  sum  of  $5,000,  and,  unless  enjoined  and 
restrained,  will  continue  to  flood  the  defendant's  land, 
and,  being  without  remedy  at  law,  demands  the  usual 
injunctive  relief,  and  for  $5,000  as  damages. 

Plaintiffs  replied  to  the  answer  and  cross-complaint 
of  the  defendant,  and  upon  the  issues  thus  formed,  upon 
written  application  of  defendant,  the  cause  was  tried 
by  the  court  with  a  jury. 

The  defendant  Romeo  Rosaschi  failed  to  appear  and 
answer  the  complaint,  and  upon  the  trial,  on  application 
of  counsel  for  plaintiffs,  his  default  for  failure  to  answer 
the  complaint  was  duly  and  regularly  entered  and  taken, 
and  the  cause  proceeded  to  trial  between  the  plaintiffs 
on  the  one  side  and  the  Nichol  Land  and  Stock  Company, 
a  corporation,  on  the  other. 

1.  Upon  the  calling  of  the  case  for  argument  in  this 
court,  counsel  for  respondents  moved  for  the  dismissal 
of  the  appeal,  upon  the  ground,  among  others,  that, 
defendant  having  failed  to  file  and  serve  its  notice  of 
intention  to  move  for  a  new  trial  within  five  days  after 
the  rendition  and  entry  of  the  verdict  of  the  jury,  this 
court  is  without  jurisdiction  to  hear  and  determine  the 
appeal  from  the  order  denying  a  new  trial,  and  therefore 
the  appeal  should  be  dismissed.  While  we  concede  that 
the  action  was  tried  in  the  court  below  as  an  ordinary 
action  at  law,  and  some  doubt  and  confusion  exists  as 
to  how  the  court  regarded  the  verdict  of  the  jury,  the 
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case  in  its  inception  was  certainly  one  of  purely  equitable 
jurisdiction. 

Counsel  for  appellant  take  the  position  that  the  jury 
was  called  as  advisory  to  the  court  upon  special  issues 
submitted  to  it  by  interrogatories  propounded  by  counsel 
upon  both  sides  of  the  case,  and,  in  fact,  one  of  the 
principal  assignments  of  error  is  that  the  court  erred 
in  directing  the  jury  in  an  equity  case  to  render  a 
general  verdict  when  special  issues  only  should  have 
been  submitted  to  the  jury.  Being  of  the  opinion  that 
the  verdict  of  the  jury  was  adopted  and  included  in  the 
court's  findings,  made  and  entered  of  record  long  after 
the  rendition  of  the  verdict,  we  are  impelled  to  conclude 
that  the  court  treated  the  verdict  as  advisory,  and  its 
judgment  was  not  based  upon  the  verdict.  Therefore, 
under  the  well-settled  rule  that,  where  the  jury  is  called 
as  advisory  in  the  trial  of  an  equity  case,  and  the  jury 
also  finds  a  general  verdict,  until  the  latter  has  been 
sanctioned  by  the  court  it  is  no  proof  that  the  verdict 

• 

was  actually  rendered  in  the  case,  and  that  the  party 
against  whom  the  verdict  is  found  is  entitled  to  ten 
days  after  the  findings  are  filed  by  the  court  in  which  to 
give  his  notice  of  motion  for  a  new  trial.  Duffy  v. 
Moran,  12  Nev.  94;  Stanton  v.  Crane,  25  Nev.  119,  58 
Pac.  53 ;  State  v.  Murphy,  29  Nev.  253,  88  Pac.  335. 

The  other  ground  for  dismissal  being  without  merit, 
the  motion  to  dismiss  the  appeal  is  denied. 

2.  For  convenience  we  shall  at  this  point  dispose  of 
the  assignment  of  error  that  the  court  erred  in  directing 
the  jury  to  render  a  general  verdict.  Conceding  that 
where  a  jury  is  called  in  an  equity  case  only  special 
issues  should  be  submitted  to  them,  and  that  in  such 
case  a  general  verdict  is  improper,  and  that  a  judgment 
based  thereon  is  erroneous,  yet,  as  it  does  not  appear  to 
our  satisfaction  that  the  court  regarded  the  verdict  as 
binding  and  controlling  upon  it,  and  as  counsel  for  appel- 
lant concedes  that  the  jury  was  called  as  advisory,  and 
having  made  no  objection  to  the  course  taken  by  the 
court,  the  appellant  cannot  now  take  advantage  of  the 
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error.     Simpson  v.  Harris,  21  Nev.  376,  31  Pac.  1009 
(concurring  opinion  of  Bigelow,  J.) . 

3.  Several  assignments  of  error  are  predicated  upon 
the  court's  refusal  to  give  to  the  jury  certain  instruc- 
tions proposed  by  the  defendant  and  in  giving  to  the 
jury,  over  its  objection,  instructions  Nos.  5,  6,  and  7, 
proposed  by  plaintiffs.  In  a  purely  equity  case,  when 
the  judge  simply  empanels  a  jury  to  find  specific  facts, 
it  seems  that  neither  party  has  the  right  to  have  the 
court  instruct  the  jury;  but,  if  they  are  instructed,  it 
follows  as  a  matter  of  course  that  the  law  should  be 
correctly  stated  to  them.  Van  Vleet  v.  Olin,  4  Nev. 
95,  97  Am.  Dec.  513. 

4.  But  since  the  court  in  a  purely  equity  case  is  not 
bound  or  controlled  by  a  verdict,  the  verdict  being 
merely  advisory,  the  refusal  to  give  to  the  jury  a  correct 
instruction,  or  a  misdirection  of  the  jury,  is  not  an  error 
which  will  authorize  the  reversal  of  the  judgment.  In 
such  case  this  court  will  not  review  errors  assigned  to 
instructions  given  to  a  jury,  or  reverse  a  judgment 
because  they  are  erroneous.  Nelson  v.  Smith,  42  Nev. 
302,  176  Pac.  261,  178  Pac.  625  (on  petition  for 
rehearing) . 

5.  6.  It  is  urged  that  the  facts  stated  in  the  complaint 
are  not  sufficient  to  authorize  equitable  relief.  We  are 
not  in  accord  with  this  contention.  We  concede  it  to  be 
the  general  rule  that  injunctive  relief  will  not  be  granted 
to  stay  the  use  of  water  for  irrigation  purposes,  unless 
it  appears  that  irreparable  mischief  will  result  from 
withholding  the  process.  But  where  it  appears  that 
great  and  irreparable  mischief  will  result  from  the 
wrong  complained  of,  and  that  a  suit  at  law  will  be 
ineffectual  as  a  protection  against  further  acts  of  a 
similar  character,  the  jurisdiction  of  equity  is  firmly 
established.    High  on  Injunctions  (3d  ed.)  sees.  802,  839. 

We  also  concede  that  farmers  engaged  in  the  ordinary 
cultivation  of  their  respective  lands  by  artificial  irriga- 
tion must  be  accorded  a  reasonable  use  of  water,  or 
their  lands  will  be  comparatively  worthless.    But  the  law 
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should  not  be  so  construed  as  to  deny  or  abridge  the 
rights  ot  an  adjoining  farmer  to  prosecute  his  agricul- 
tural pursuits,  or  deprive  him  of  any  of  the  incidents 
necessary  to  cultivate  and  improve  his  lands.  Reaffirm- 
ing the  rule  of  the  civil  law  as  heretofore  recognized  by 
this  court,  we  are  of  the  opinion  that,  while  the  upper 
landowner  has  the  undoubted  right  to  make  a  reasonable 
use  of  water  for  irrigation,  he  must  so  use,  manage, 
and  control  it  as  not  to  injure  his  neighbor's  land.  ''Sic 
utere  tuo  ut  cUienum  non  Isedas."  Boynton  v.  Longley, 
19  Nev.  74,  6  Pac.  437,  3  Am.  St.  Rep.  781 ;  Wood  v. 
Moulton,  146  Cal.  317,  80  Pac.  92. 

The  complaint,  though  subject  to  adverse  criticism 
in  form,  states  sufficient  facts  to  bring  the  case  within 
the  well-recognized  rule  of  equitable  jurisdiction. 

7,  8.  But  it  is  insisted  that  the  complaint  is  fatally 
defective  in  that  there  is  a  defect  or  misjoinder  of  par- 
ties defendant.  In  support  of  this  contention  it  is 
strenuously  urged  that  it  appears  affirmatively  upon  the 
face  of  the  complaint  that  the  waste  water  complained 
of  was  impounded  while  and  when  the  land  upon  which 
it  was  so  impounded  was  under  lease  to  appellant's 
codefendant,  and  that  as  a  matter  of  law  the  lessee 
alone  is  the  responsible  party,  and  not  the  defendant 
company.  There  is  no  doubt  that  in  cases  of  injuries 
to  third  parties  from  the  use  of  leased  premises  it  is  the 
general  rule  that  prima  facie  the  breach  of  duty,  and 
therefore  the  liability,  is  that  of  the  occupant  and  not 
of  the  landlord,  and  that,  in  order  to  render  the  latter 
liable,  more  must  be  shown  than  merely  that  the  prem- 
ises on  which  or  from  which  the  injury  arose  were 
by  him  leased  to  another.    16  R.  C.  L.  1063. 

Conceding  that  the  complaint  in  this  respect  may  be 
defective,  uncertain,  and  ambiguous,  we  are  of  the 
opinion  that  where,  in  an  action  against  the  owner  and 
tenant,  it  is  alleged  that  the  injury  is  of  such  nature  as 
cannot  be  compensated  in  damages,  and  that  the  parties 
threaten  to  continue  the  injury,  and  it  appears  from 
the  answer  and  affirmative  defense  and  cross-complaint 
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of  the  owner  that  he  will,  unless  enjoined,  continue  to 
impound  waste  water  upon  his  land  under  a  prescrip- 
tive right  so  to  do,  it  is  in  effect  an  admission  that 
the  averment  in  the  complaint  that  he  threatens  to  con- 
tinue the  wrong  complained  of,  is  true,  and  the  com- 
plaint should  not  be  dismissed.  In  other  words,  we  are 
of  the  opinion  that,  while  the  complaint  is  undoubtedly 
defective  in  the  respect  stated,  the  defect  was  cured  by 
the  answer  of  the  appellant,  and  the  judgment  is  sup- 
ported by  the  pleadings.  Hawthorne  v.  Smith,  3  Nev. 
182,  93  Am.  Dec.  397.  Furthermore  the  record  in  this 
case  shows  that  the  defendant  Romeo  Rosaschi,  the 
lessee,  who  was  offered  and  testified  in  the  cause  as  a 
witness  on  behalf  of  the  appellant,  since  the  service 
upon  him  of  the  temporary  restraining  order  has  ceased 
to  impound  the  waste  water  complained  of  upon  the 
premises  in  his  possession  and  under  his  control,  but, 
notwithstanding  this  fact,  the  owner  of  the  land,  the 
appellant  company,  saw  fit  to  take  the  position  that  it 
would,  unless  restrained,  continue  so  to  use  waste  water 
on  the  premises  in  the  future  as  it  had  in  the  past.  This 
being  true,  it  is  fair  and  just  to  assume  that  the  appel- 
lant's defense  made  it  a  necessary  interested  party 
defendant  to  a  complete  determination  or  settlement 
of  the  main  question  involved. 

Numerous  errors  are  assigned  as  to  the  admission  and 
rejection  of  testimony.  The  court  and  jury  having  found 
against  appellant,  and  as  we  are  of  the  opinion  that  the 
findings  by  the  court  and  jury  are  supported  by  the 
evidence,  it  would  serve  no  useful  purpose  to  extend 
this  opinion  in  order  to  cover  a  criticism  of  the  rulings 
upon  testimony  which,  in  our  opinion,  would  not  have 
changed  the  result.  The  same  may  be  said  of  exceptions 
taken  to  interrogatories  given  and  refused. 

The  judgment  and  order  appealed  from  are  affirmed. 
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ALMEDA  E.  MATT  AND  A.  J.  MATT,  RESPONDENTS, 
V.  A.  H.  BARLOW  AND  C.  A.  NORCROSS,  Appel- 
lants. 

[195  Pac.  1036] 

1.  Landlord  and  Tenant  —  Landlord   Not   Required  to  Repair 

Premises  in  Absence  of  Provision  of  Contract  or  Statute. 

Generally,  where  no  statute  requires  the  landlord  to  repair 
leased  premises,  no  such  burden  will  be  read  into  the  lease 
or  imposed  upon  the  lessor. 

2.  Landlord  and  Tenant — Lessor  Held  Not  Required  to  Provide 

Tenant  of  Irrigated  Land  with  Horses  for  Rebuilding  Dam. 
Tjessor's  agreement  to  furnish  horses  to  break  the  land  and 
to  cultivate  and  harvest  crops  on  irrigated  lands  did  not  require 
him  to  furnish  horses  to  rebuild  washed-out  dam,  though  the 
water  from  dam  w^as  necessary  for  cultivation  of  crops. 

DucKER,  J.,  dissenting. 

Appeal  from  Eighth  Judicial  District  Court,  Lyon 
County;  James  A.  Callahan,  Judge. 

Action  by  Almeda  E.  Matt  and  husband  against  A.  H. 
Barlow  and  C.  A.  Norcross.  Judgment  for  plaintiffs,  and 
defendants  appeal.    Reversed. 

Norcross,  Thatcher  &  Woodburn  and  M.  A.  Diskin,  for 
Appellants : 

The  evidence  is  insufficient  to  warrant  the  judgment, 
which  should  be  reversed. 

No  valid  or  any  contract  was  entered  into,  the  breach 
of  which  would  make  appellants  liable  for  damages  for 
the  failure  to  furnish  horses,  because  the  minds  of  the 
parties  did  not  meet  as  to  the  number  of  horses,  or  when 
or  for  what  purpose  they  were  to  be  furnished;  and 
neither  the  complaint  nor  the  evidence  shows  any  con- 
tract as  to  any  designated  number  of  horses,  or  that  they 
were  to  be  furnished  to  repair  the  dam,  or  for  any  other 
purpose.  "It  is  essential  to  a  contract  that  the  nature 
and  extent  of  its  obligations  be  certain."  13  C.  J.  266 ; 
Jones  V.  Vance  Shoe  Co.,  115  Fed.  707;  Prior  v.  H.  &  D. 
L.  Co.,  80  S.  E.  559. 

It  was  not  contemplated  by  the  parties  that  the  horses 
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to  be  furnished  were  to  be  Used  in  repairing  the  dam, 
or  that  a  dam  would  break.  "The  essence  of  the  rule 
seems  to  be  that  the  defendant  must,  in  some  measure, 
have  contemplated  the  injury  for  which  damages  are 
claimed."  Cohn  v,  Norton,  5  L.  R.  A.  572 ;  Hunt  Bros. 
V.  San  Lorenzo  W.  Co.,  87  Pac.  1093 ;  Jones  v.  George, 
48  Am.  Rep.  280 ;  Squire  v.  W.  U.  T.  Co.,  93  Am.  Dec. 
157;  Eschback  v.  Hughes,  27  N.  Y.  S.  320;  Selig  v. 
Botts,  193  S.  W.  534;  Winslow  E.  Co.  v.  Hoffman,  17 
L.  R.  A.  1130;  Carnegie  v.  Holt,  58  N.  W.  623. 

When  the  dam  broke,  sufficient  horses  were  on  hand  to 
make  repairs.  The  party  claiming  damages  must  use 
reasonable  diligence  to  minimize  the  loss;  he  cannot 
recover  for  loss  which  might  have  been  averted  by 
reasonable  effort.  Warren  v.  Stoddard,  26  L.  Ed.  117; 
Humphrey  v.  S.  P.  Co.,  31  Nev.  120. 

If  appellants  are  liable  for  damages,  the  correct 
amount  should  be  the  cost  of  the  hire  of  horses  to  repair 
the  dam.  Warren  v.  Stoddard,  supra.  The  proximate 
cause  of  the  damage  was  the  breaking  of  the  dam,  not 
any  failure  to  furnish  horses.  1  Sutherland,  Damages, 
4th  ed.,  sec.  34,  p.  129. 

Mdck  &  Green,  for  Respondents : 

Where  a  party  to  a  contract  has  actual  notice  or 
knowledge  of  special  circumstances  that  a  remote  or 
consequential  injury  will  result  from  the  breach  of  his 
contract,  he  will  not  be  relieved  from  liability  for  such 
injury.  3  Sutherland,  Damages,  4th  ed.,  sec.  702 ;  Burr  us 
V.  N.  C.  O.  R.  Co.,  38  Nev.  156. 

"Where  special  circumstances  have  been  communicated 
to  a  party  at  the  time  of  the  making  of  a  contract  which 
go  to  show  that  its  breach  will  involve  special  damage, 
such  damage  may  be  recovered,  although  not  the  natural 
result  of  an  ordinary  breach."  13  Cyc.  34 ;  8  R.  C.  L. 
459,  461-462 ;  8  Ency.  Law,  2d  ed.,  p.  596 ;  1  Sedgwick, 
Damages,  8th  ed.,  sees.  122,  157;  Bradbury  M.  Co. 
V.  Laclede  G.  Co.,  125  Mo.  App.  96;  4  Sutherland, 
Damages,  4th  ed.,  p.  3903. 


Jan.  1921]  MATT  V.  BaRLOW        *  399 

Opinion  of  the  CJourt — Coleman,  J. 

By  the  Court,  Coleman,  J. : 

A  suit  was  brought  in  the  district  court  of  Lyon 
County  to  recover  damages  alleged  to  have  been  sus- 
tained by  Almeda  E.  Matt  for  breach  of  contract  of 
lease.  The  complaint  alleged  that  on  or  about  March  1, 
1918,  the  defendants  verbally  leased  to  Almeda  E.  Matt 
80  acres  of  land  in  Lyon  County,  Nevada,  together  with 
wagon,  harness,  team,  horses,  farming  implements, 
tackling  and  rigging;  that  it  was  further  agreed  that 
the  defendants  were  to  furnish  help  to  clean  the  ditches 
on  the  land  leased,  to  build  fences,  harvest  hay  and 
grain,  break  40  acres  of  land  for  wheat  and  barley,  and 
furnish  seed  for  the  seeding  of  the  ground  and  feed  for 
the  team  so  to  be  furnished.  It  is  further  alleged  that 
the  defendants  agreed  to  pay  $35  per  month  to  apply 
toward  feeding  the  help;  also  that  in  consideration  of 
the  services  agreed  to  be  performed  .by  A.  J.  Matt  in 
repairing  the  fences  upon  the  ranch,  cultivating  and 
irrigating  the  80  acres,  harvesting  the  crops,  and  feed- 
ing the  help  to  be  furnished  by  the  defendants,  the  said 
Almeda  Matt  should  have,  free  of  charge,  a  7-acre  tract, 
to  be  planted  as  she  might  desire,  and  one-half  of  the 
crops  grown  upon  the  80-acre  tract. 

It  is  averred  that  plaintiffs  performed  the  obligations 
resting  upon  them  in  pursuance  of  said  agreement  of 
lease,  but  that  the  "defendants  refused  and  neglected  to 
perform  their  items  of  contract  beyond  furnishing  the 
land,  and  plaintiffs  were  damaged  thereby  in  the  sum 
of  $800." 

A  second  cause  of  action  was  alleged,  on  account  of 
which  the  court  allowed  judgment  for  $36.  An  answer 
was  filed  denying  the  material  allegations  of  the 
complaint. 

Because  of  the  relationship  of  husband  and  wife, 
A.  J.  Matt  was  joined  as  plaintiff. 

The  case  was  tried  to  the  court,  and  judgment 
rendered  in  favor  of  the  plaintiffs  in  the  sum  of  $394.60, 
as  damages  sustained  for  failure  to  furnish  horses  to 
rebuild  the  dam,  and  $36  on  account  of  the  second  cause 
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of  .action.  It  is  conceded  that  plaintiffs  are  entitled  to 
recover  the  sum  of  $36  upon  the  second  cause  of  action, 
but  contended  that  there  should  be  no  recovery  on  the 
first  cause  of  action. 

The  undisputed  evidence  shows  that  the  defendants 
kept  one  team  of  work  horses  and  a  driving  horse  upon 
the  ranch  all  of  the  time.  It  also  appears  that  the 
plaintiff  seeded  only  12  acres  in  all — 5  in  wheat,  5  in 
barley,  and  2  in  potatoes.  It  is  not  claimed  that  the 
wheat  and  barley  needed  cultivation. 

Plaintiffs  contend  that  since  it  was  necessary  to 
irrigate  the  crops  in  order  to  mature  them,  and  the 
water  being  appurtenant  to  the  land,  it  follows  as  a 
matter  of  course  that  it  was  the  duty  of  the  defendants 
to  furnish  horses  to  rebuild  the  dam.  If  plaintiffs  are  in 
error  in  this  contention,  the  judgment  must  be  modified 
as  indicated. 

Nowhere  in  the  evidence  does  it  appear  that  anything 
was  said  about  furnishing  horses  to  rebuild  the  dam 
in  case  it  was  washed  out,  or  that  defendants  agreed  to 
rebuild  it.  In  fact,  so  far  as  it  appears,  either  from  the 
complaint  or  the  evidence,  no  allusion  was  made  by  the 
parties,  in  entering  into  the  contract,  to  the  dam. 
Appellants  contend  that  the  evidence  is  insufficient  to 
sustain  the  judgment. 

1.  It  is  a  well-established  rule  that  where  premises 
are  leased,  and  there  is  no  stipulation  in  the  law  or 
statute  to  the  effect  that  the  landlord  shall  repair  the 
leased  premises,  no  such  burden  will  be  read  into  the 
contract  of  lease  or  imposed  upon  the  lessor  by  the 
courts.  24  Cyc.  1081 ;  18  Am.  &  Eng.  Ency.  Law  (2d 
ed.)  215;  16  R.  C.  L.  1031.  What,  if  anything,  is  there 
in  this  case  to  take  it  out  of  the  general  rule  which  we 
have  stated  ? 

We  are  unable  to  distinguish  the  instant  case  from 
those  in  which  it  is  held  that  the  general  rule  to  which 
we  have  called  attention  applies.  A  case  similar  to  the 
one  at  bar  is  that  of  Sheets  v.  Selden,  7  Wall.  416,  19 
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L.  Ed.  166,  the  facts  of  which  are  these :  The  State  of 
Indiana,  owning  a  certain  canal,  made  two  leases  of  its 
surplus  water,  one  to  Yanders  &  Sheets,  for  a  term  of 
thirty  years,  in  consideration  of  certain  rents  reserved. 
The  lease  contained  a  provision  that  the  lessee  should 
not  be  deprived  of  the  use  of  water  by  any  act  of  the 
state,  or  its  agents,  or  by  the  inadequacy  of  the  supply, 
for  more  than  one  month  in  the  aggregate  in  one  year ; 
and  that  if,  for  the  purposes  of  repairing  the  canal,  pre- 
venting breaches,  or  making  improvements  to  the  canal, 
or  the  water  connected  with  it,  or  the  inadequacy  of  the 
supply  of  water,  the  lessees  should  be  deprived  of  the 
use  of  any  portion  of  the  water  power  used,  deduction 
should  be  made  from  the  rent  accruing.  After  the 
execution  of  the  lease  Sheets  acquired  Yanders's  interest 
therein,  and  Selden  that  of  the  State  of  Indiana  in  the 
canal.  Sheets,  having  failed  to  pay  the  stipulated  rental, 
Selden  brought  suit  against  him,  in  ejectment,  resulting 
in  a  verdict  in  favor  of  the  plaintiff.  Thereafter  Sheets 
filed  a  bill  in  equity  to  enjoin  the  enforcement  of  the 
judgment  in  ejectment.  One  of  the  facts  relied  upon  in 
the  last-mentioned  action  was  the  inadequacy  of  the 
supply  of  water  furnished  by  the  canal,  owing  to  the 
culpable  negligence  and  gross  carelessness  of  Selden  in 
failing  to  repair  breaches  in  the  canal  locks  and  remov- 
ing obstructions  created  by  the  growth  of  grass  in  the 
bottom  and  on  the  sides  of  the  canal.  The  court,  in 
holding  that  Sheets  could  not  prevail  in  his  action,  said: 

"The  tendency  of  modern  decisions  is  not  to  imply 
covenants  which  might  and  ought  to  have  been 
expressed,  if  intended.  A  covenant  is  never  implied 
that  the  lessor  will  make  any  repairs." 

In  reaching  its  conclusion,  the  court  reviews  several 
decisions,  and  in  commenting  upon  one  of  them  says : 

"In  the  case  of  Trustees  of  the  Wabash  and  Erie 
Canal  v.  Brett,  the  trustees  had  leased  so  much  of  the 
surplus  water  of  the  canal  as  might  be  necessary  for 
the  purposes  specified.    The  right  was  reserved,  upon 
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payment  for  the  mill  to  be  built  by  the  lessee,  to  resume 
the  use  of  the  water  leased  whenever  it  might  be  neces- 
sary for  navigation,  or  whenever  its  use  for  hydraulic 
purposes  should  be  found  to  interfere  with  the  naviga- 
tion of  the  canal.  It  was  averred  that  the  trustees  had 
abandoned  that  part  of  the  canal,  and  suffered  it  to  go 
to  decay,  so  that  the  water  power  was  destroyed  and  the 
plaintiff's  mill  rendered  valueless.  The  court  held  that 
there  was  no  implied  covenant  to  keep  the  canal  in 
repair,  that  the  express  provision  for  compensation  in 
one  case  excluded  the  implication  of  such  rights  in  all 
others,  and  that  the  plaintiff  was  without  remedy." 

The  case  of  Morse  v.  Maddox,  17  Mo.  569,  grew  out  of 
a  lease  between  the  parties  to  the  action,  wherein  Mad- 
dox leased  to  Morse  a  ciertain  portion  of  a  farm  and  a 
water  privilege  through  a  certain  flume  from  a  mill-pond 
for  driving  a  water-wheel  in  a  factory.  On  the  trial  it 
was  proven  that,  after  the  lease  had  been  entered  into, 
the  dam  to  the  pond  got  out  of  repair,  and  did  not 
furnish  the  same  head  of  water  as  before  the  execution 
of  the  lease  by  one-half.  The  action  was  for  damages 
sustained  because  of  the  failure  of  Maddox  to  keep  the 
dam  in  repair.  There  was  in  the  lease  no  covenant  to 
repair.  The  case  was  tried  to  a  jury,  and  the  court,  in 
substance,  instructed  the  jury  that  it  was  the  duty  of 
Maddox  to  keep  the  dam  in  repair.  There  was  a  judg- 
ment for  the  plaintiff,  from  which  defendant  appealed. 
The  court  refers  to  several  authorities,  and  quotes  from 
some  to  the  effect  that  the  landlord  does  not  have  to 
repair  where  there  is  no  covenant  to  do  so,  and  proceeds : 

"Now,  under  this  lease,  the  landlord  was  not  bound  to 
repair  the  mill-dam — not  bound  to  keep  a  certain  height 
of  water  in  the  dam.  He  grants  the  use  of  the  water, 
or,  rather,  grants  the  privilege  of  using  the  water  in  the 
pond,  through  the  flume  or  forebay,  to  the  plaintiff, 
together  with  his  farm." 

The  judgment  was  reversed. 

The  case  of  Bradbury  v.  Higginson,  162  Cal.  602,  123 
Pac.  797,  is  in  line  with  the  cases  we  have  mentioned. 
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The  plaintiff  leased  to  the  defendant  certain  premises  to 
which  was  appurtenant  a  water  system.  The  action 
was  to  recover  a  balance  alleged  to  be  due  as  rentals 
for  the  premises  leased.  The  defense  was  that  the  water 
system  became  out  of  repair,  and  that  it  was  the  duty 
of  the  plaintiff  to  repair  the  same.    The  court  said : 

"If  water  was  being  supplied  to  the  premises  from  a 
water  system  owned  or  maintained  by  the  plaintiff,  the 
right  to  the  use  of  the  water  so  supplied  would  be  one 
which  would  naturally,  and  perhaps  necessarily,  apper- 
tain to  the  leasehold  estate.  This  right,  however,  in  the 
absence  of  an  express  term  of  the  written  contract 
further  defining  it,  would  be  only  to  have  the  water 
drawn  from  the  supply  controlled  by  the  plaintiff  and 
to  have  it  pass  through  the  pipes  in  which  it  was  cus- 
tomarily conducted  to  the  premises.  Under  the  term 
'appurtenances'  there  could  not  be  implied  an  agreement 
on  the  part  of  the  plaintiff  to  keep  in  repair  the  water 
system  or  the  pipes  leading  to  the  leased  premises." 

The  Supreme  Court  of  Indiana,  in  Skillen  v.  Water- 
works Co.,  49  Ind.  193,  in  an  action  for  damages  growing 
out  of  the  failure  of  the  defendant  to  repair  a  canal 
which  furnished  the  water  which  the  defendant  leased 
to  the  plaintiff  for  motive  power  for  a  certain  mill,  held 
that  the  defendant  was  under  no  obligation  to  repair  the 
dam,  and  hence  was  not  liable  in  damages. 

2.  We  have  not  found  a  case  of  a  similar  character 
in  which  a  different  result  has  been  reached.  Why 
should  not  such  be  the  rule  in  the  instant  case?  What 
fact  is  there  in  this  case  to  take  it  out  of  the  rule 
mentioned  ?  We  take  it  that  if  there  had  been  no  agree- 
ment to  furnish  horses  to  break  the  land  and  to  cultivate 
and  harvest  the  crops,  there  would  be  no  contention  that 
the  defendants  should  have  furnished  horses  to  rebuild 
the  dam.  It  is  said  that  the  replacing  of  the  dam  was 
a  necessary  act  in  the  cultivation  of  the  crops,  for  which 
the  defendants  obligated  themselves  to  furnish  the 
necessary  horses.  This  statement  seems  to  embody  the 
theory  of  the  plaintiff  as  to  why  the  duty  is  imposed 
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upon  defendants  to  furnish  horses  to  rebuild  the  dam. 
The  defendants  agreed  to  furnish  horses  for  certain 
purposes  only,  viz,  to  break  the  ground  and  cultivate  and 
harvest  the  crops.  The  wheat  and  barley  did  not  need 
cultivation  about  July  1,  when  the  dam  broke,  and 
surely  one  team  of  horses  was  sufficient  to  cultivate  two 
acres  of  potatoes.  Was  it  incumbent  upon  the  defendants 
to  keep  several  teams  of  horses-  in  waiting  to  repair  a 
dam  that  might  or  might  not  break  ?  Or  was  it  incum- 
bent upon  them  to  hire  horses  to  do  so,  or  divert  horses 
from  other  work  for  the  purpose?  It  is  true  that  the 
court  found  that  the  defendants  agreed  to  furnish 
horses  to  repair  the  dam,  but  the  complaint  does  not 
so  allege,  and  the  only  evidence  on  the  point  is  to  the 
effect  that  nothing  was  said  about  the  dam.  The  find- 
ing mentioned  is  a  mere  legal  conclusion,  and  not  one 
based  upon  positive  evidence.  Has  the  court  the  right 
to  read  into  a  contract  such  a  term?  Can  the  court 
impose  upon  the  drfendants  a  condition  never  discussed, 
much  less  not  agreed  upon  ?  Can  the  court  make  a  con- 
tract for  the  parties?  A  landlord  cannot  be  compelled 
to  repair;  then  how  can  he  be  held  liable  for  not  fur- 
nishing the  instrumentalities  wherewith  to  make  repairs, 
unless  he  agrees  to  do  so?  There  is  no  difference  in  the 
rules  governing  the  two  situations. 
Judgment  is  reversed. 
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B.  F.  LAWS,  Respondent,  v.  JOHN   ROSS  and 
MARY  ROSS  (His  Wife),  Appellants. 

[194rac.4651 

1.  Husband  and  Wife — In  Tenant's  Action  fob  Impbovements  on 

Landlobd    Wife's    Pbopei?ty,     Evidence    as    to    Husband's 
Authobity  Held  Admissible. 

In  tenant's  action  against  landlords,  husband  and  wife,  for 
improvements,  tlie  premises  being  in  the  wife's  name,  evidence 
held  admissible  against  the  objection  that  defendants  were 
improperly  joined,  as  the  wife's  liability  might  have  turned 
upon  her  husband's  authority  to  bind  her. 

2.  Landlobd  and  Tenant  —  Tenant's  Complaint  fob  Value  of 

Impbovements  Need  Not  Allege  Defendants'  Ownebship. 

In  tenant's  action  against  alleged  landlords  for  improve- 
ments, the  complaint  was  not  defective  in  not  alleging  owner- 
ship by  defendants  of  the  property,  for  individuals  may  be 
liable  for  improvements  upon  property  to  which  they  have  no 
title  whatsoever. 

3.  Landlobd  and  Tenant — In  Tenant's  Action  fob  Impbovements, 

Evidence  of  Relationship  of  Pabties  Held  Admissible. 

In  tenant's  action  against  alleged  landlords  for  improve- 
ments, evidence  as  to  the  existence  of  relationship  of  landlord 
and  tenant  between  the  parties  was  admissible  as  tending  to 
corroborate  plaintiff's  testimony. 

4.  Husband  and  Wife — Evidence  as  to  Option  Contbact  fob  Sale 

OF  Land  Held  Admissible  on  Question  Whetheb  Land  Was 
Community  Pbopebty. 

In  tenant's  action  against  landlords,  husband  and  wife,  to 
recover  for  improvements,  an  option  on  the  property  given  by 
the  husband,  and  the  defendants'  deed  about  a  year  after  the 
improvements,  held  admissible  on  the  question  of  whether  the 
property  was  that  of  the  community  or  the  separate  property 
of  the  wife. 

5.  Appeal  and  Ebbob — Pbesumed  Coubt  Made  Specific  Findings. 

Where  trial  court  made  no  specific  findings  on  a  point,  no 
request  having  been  made  for  specific  findings,  supreme  court 
must  conclude  that  the  court  did  in  fact  so  find. 

6.  Husband  and  Wife — Community  Pbopebty  Pbesumed  to  Con- 

tinue AS  Such  Until  Contbaby  Is  Shown. 

Property  or  money,  once  a  part  of  the  community,  will  be 
presumed  to  remain  such  until  shown  by  clear,  certain,  and 
convincing  proof  to  have  been  transmuted  into  separate  prop- 
erty. 

7.  Husband  and  Wife  —  Evidence  Held  Insufficient  to   Show 

Pbopebty    Changed   fbom    Community   to    Wife's    Sepabate 
Pbopebty. 

In  tenant's  action  against  landlords,  husband  and  wife,  for 
improvements,  evidence  concerning  a  division  of  defendants' 
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property  held  insufficient  to  establish  that  the  leased  property 
had  been  changed  from  that  of  the  community  to  that  of  the 
wife. 

8.  Landlobd   and   Tenant  —  Evidence   in    Tenant's   Action    for 

Improvements  Held  to  Support  Finding  for  Plaintiff. 

In  tenant's  action  for  improvements,  held  that  the  court's 
finding  in  plaintiff's  favor  was.  sustained  by  evidence. 

9.  Husband    and    Wife — Wife    Held    Proper    Party    in    Action 

Involving  Question  as  to  Whether  Property  Was  Com- 
munity OR  Separate  Property  of  Wife. 

Although  the  wife  is  an  improper  party  in  suits  affecting 
community  property,  or  rights  and  liabilities  growing  out  of 
dealings  therewith,  where  husband  and  wife  took  the  position 
that  the  property  in  question  was  the  separate  property  of  the 
wife,  she  was  not  an  improper  party  in  tenant's  action  for 
improvements  on  such  property. 

.10.  Appeal  and  Error — Supreme  Court  May  Affirm  as  to  One 
Defendant  and  Modify  as  to  Another. 

Under  Rev.  Laws,  5066,  it  is  the  duty  of  the  supreme  court 
to  disregard  any  error  or  defect  which  does  not  affect  the 
substantial  rights  of  the  parties,  or  either  of  them,  so  that 
the  judgment  may  be  modified  as  to  one  defendant  and  affirmed 
as  to  the  other. 

Appeal  from  Eighth  Judicial  District  Court,  Lyon 
County ;  T.  C.  Hart,  Judge. 

Action  by  B.  F.  Laws  against  John  Ross  and  wife. 
From  a  judgment  for  plaintiff  and  an  order  denying  a 
new  trial,  defendants  appeal.  Judgment  against  the 
wife  set  aside^  and  proceedings  dismissed  as  to  her,  and 
judgment  against  the  husband  aflSrmed. 

Robert  L.  Waggoner,  for  Appellants : 

The  complaint  alleges^  a  series  of  joint  acts,  and  claims 
on  that  account  a  joint  liability  of  defendants.  There- 
fore certain  limitations  upon  the  admissibility  of  evi- 
dence are  imposed.  Clark  on  Contracts,  415 ;  7  Am.  & 
Eng.  Ency.,  2d  ed„  p.  101 ;  9  Cyc.  651. 

Title  to  property  must  be  proven  by  the  best  evidence. 
Mere  statements  of  plaintiff  are  not  sufficient.  The 
evidence  must  be  limited  to  the  issues.  1  Elliott,  Evid., 
par.  143 ;  22  Ency.  PI.  &  Pr.  527 ;  Stout  v.  Coffin,  28 
Cal.  65 ;  Edd  v.  Union  Pac.  Co.,  71  Pac.  215.  The  alle- 
gation of  a  loan  to  both  defendants  is  not  sustained  by 
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the  evidence  or  proof  of  loan  to  one.  York  v.  Fortenbury, 
25  Pac,  163.  The  evidence  must  conform  to  the  plead- 
ings. Nichols  V.  Randall,  69  Pac.  26;  Higgins  v. 
Graham,  76  Pac.  898. 

The  wife  is  an  improper  party  in  all  suits  involving 
the  rights  of  the  community,  unless  she  has  separate 
and  diverse  interests.  If  the  judgment  of  the  trial  court 
is  to  stand  in  the  matter  of  the  community  property,  the 
judgment  for  debt  will  not  stand  against  the  wife;  and 
if  the  property  belongs  to  her,  she  cannot  be  held  liable 
for  the  debts  of  her  husband.  Ballinger,  Community 
Property,  sec.  177;  Althof  v.  Conheim,  38  Cal.  230; 
McClay  v.  Love,  25  Cal.  367 ;  Smith  v.  Greer,  31  Cal. 
477 ;  Brown  v.  Orr,  29  Cal.  120. 

"A  husband  and  wife  may  agree  to  transmute  separate 
property  of  either  into  community  property,  or  com- 
munity property  into  separate  property."  Ives  v.  Con- 
nacher,  162  Cal.  174,  121  Pac.  394 ;  Carter  v.  McQuaide, 
23  Pac.  348;  Burkett  v.  Burkett,  78  Cal.  310;  Taylor  v. 
Opperman,  29  Cal.  468;  Rev.  Laws,  2173;  Ballinger, 
Community  Property,  sees.  58-60 ;  Taylor  v.  Opperman, 
21  Pac.  869 ;  Hamilton  v.  Hubbard,  65  Pac*  321 ;  Story 
V.  Marshall,  24  Tex.  305;  Brisson  v.  Brisson,  17  Pac. 
689 ;  Crawford,  v.  Crawford,  56  Pac.  94.  A  husband 
and  wife  may  alter  their  relations  as  to  property.  Rev. 
Laws,  2174;  Marlow  v.  Barlew,  53  Cal.  459.  Gifts 
between  husband  and  wife,  in  the  absence  of  fraud  upon 
third  persons,  are  generally  valid.  Higgins  v.  Higgins, 
46  Cal.  259 ;  In  Re  Cudworth,  65  Pac.  1041 ;  Read  v. 
Rahm,  4  Pac.  Ill ;  Woods  v.  Whitney,  42  Cal.  358 ;  Dow 
V.  G.  &  C.  S.  M.  Co.,  31  Cal.  653 ;  Peck  v.  Brummagim, 
31  Cal.  440;  Hamilton  v.  Hubbard,  65  Pac.  321. 

Objection  to  the  question  as  to  who  ordered  materials 
for  the  repairs  should  have  been  sustained,  because 
under  the  pleadings  there  was  no  issue  on  the  point.  To 
be  concluded  by  declarations  or  conduct,  in  relation  to 
the  title  to  property,  from  denying  the  truth  of  admis- 
sions, the  showing  must  be  very  definite,  both  as  to 
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the  allegations  and  evidence.    Biddle  Boggs  v.  Merced 
Mining  Co.,  14  Cal.  279. 

The  evidence  does  not  support  the  findings.  There  is 
not  evidence  that  any  labor  or  materials  operated  to  the 
benefit  of  the  defendants.  A  finding  not  embraced  in  the 
issues  is  of  no  validity.  Neale  v.  Head,  133  Cal.  42; 
Deaner  v.  O'Hara,  36  Colo.  476 ;  Boothe  v.  Bank,  47 
Or.  299 ;  Crescent  Lumber  Co.  v.  Larsen,  135  Pac.  502 ; 
Hallidie  Co.  v.  Wash.  L.  B.  &  M.  Co.,  126  Pac.  96 ;  Sim- 
mons V.  Simmons,  166  Cal.  438;  Wilcox  v.  Wilcox,  131 
Cal.  770 ;  Rich  v.  Moss  Beach  Co.,  185  Pac.  859.  The 
findings  must  respond  to  the  issues.  Bell  v.  Adams,  150 
Cal.  772 ;  Wilson  v.  Wilson,  6  Idaho,  597.  Conclusions 
of  law  based  upon  findings  of  fact  outside  the  issues 
raised  by  the  pleadings  cannot  be  sustained,  and  will 
not  support  a  judgment.  Fiske  v.  Casey,  36  Pac.  668; 
Carson  v.  Thewe,  9  Pac.  605 ;  Newby  v.  Nyers,  24  Pac. 
971 ;  Pecos  Valley  T.  Co.  v.  Railroad,  174  Pac.  736.  The 
findings  must  cover  so  much  of  the  issues  as  will  sustain 
the  judgment.  County  of  Cochise  v.  Copper  Queen,  71 
Pac.  946 ;  Doe  v.  Doe,  158  Pac.  781. 

/.  Andrew  Guttery,  for  Respondent : 

General  objections  to  the  evidence  are  not  sufficient. 
Rulings  cannot  be  reviewed  when  challenged  only  by 
general  objections.  Wheeler  v.  O'Brien  Bros.,  40  Nev. 
422 ;  Sigaf us  v.  Porter,  84  Fed.  443 ;  Noonan  v.  Mining 
Co.,  121  U.  S.  396 ;  Culmer  v.  Clift,  14  Utah,  291 ;  Car- 
nell  V.  Barnes,  26  Wis.  473 ;  Robins  v.  Imperial  S.  M. 
Co.,  5  Nev.  44;  38  Cyc.  1375,  1378. 

"In  the  absence  of  evidence  to  the  contrary,  presump- 
tion is  in  favor  of  the  rulings  on  the  admission  of 
evidence."  State  v.  Rover,  11  Nev.  343.  "Where  no 
substantial  right  of  the  appellant  can  possibly  be  affected 
by  an  error  occurring  in  the  lower  court,  both  law  and 
common  sense  require  courts  to  disregard  such  error." 
Prezeau  v.  Spooner,  22  Nev.  88 ;  Murphy  v.  S.  P.  Co., 
31  Nev.  120.    "The  complaint  will  be  supported  by  every 
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legal  intendment,  if  there  be  nothing  material  in  the 
record  to  prevent  it."  Meadow  Valley  M.  Co.  v.  Dodds, 
6  Nev.  261.  "In  the  absence  of  evidence  to  the  contrary, 
every  presumption  is  in  favor  of  the  regularity  and 
correctness  of  the  proceedings  in  the  court  below." 
State  V.  Kelly,  1  Nev.  226;  Carpenter  v.  Johnson,  1 
Nev.  331 ;  Virgin  v.  Brubaker,  4  Nev.  31 ;  Flannery  v. 
Anderson,  4  Nev.  437 ;  Estate  of  Sticknoth,  7  Nev.  233 ; 
Philpotts  V.  Blasdel,  8  Nev.  61;  Marshall  v.  Golden 
Fleece  M.  Co.,  14  Nev.  158;  Adams  v.  Rogers,  31 
Nev.  163. 

Defendants  are  sued  in  their  community  relation.  It 
is  certainly  proper  that  the  members  of  the  community 
should  be  named  as  defendants.  ''Where  she  has  an 
interest  in  the  subject-matter  of  the  suit,  she  should  be 
made  a  defendant."  Barrell  v.  Tilton,  119  U.  S.  637. 
"If  the  husband  appear  jointly  in  a  suit  by  or  against 
his  wife,  his  authorization  will  be  implied."  21  Cyc. 
1683.  "An  improper  joinder  of  actions  may  be  waived 
by  the  failure  of  the  defendant  to  demur  at  the  proper 
time."  McKune  v.  S.  C.  Valley  Mill  Co.,  110  Cal.  480. 
"The  husband  has  the  entire  management  and  control 
of  the  community  property,  with  the  absolute  power  of 
disposition  thereof."    Rev.  Laws,  2160. 

"Act  of  purchase  excludes  presumption  of  gift." 
Meyer  v.  Kinzer,  12  Cal.  247 ;  21  Cyc.  1640.  Before  the 
property  was  divided,  it  certainly  was  community  prop- 
erty. "The  earnings  of  both  of  the  spouses  become  the 
property  of  the  community,  and  property  purchased 
with  such  means  is  likewise  a  part  of  the  same."  Wash- 
burn V.  Washburn,  9  Cal.  475;  Adams  v.  Baker,  24 
Nev.  375 ;  Smith  v.  Furnish,  70  Cal.  424.  "Generally 
speaking,  property  purchased  by  either  husband  or  wife 
during  the  existence  of  the  community  is  community 
property."   21  Cyc.  1639 ;  Smith  v.  Smith,  12  Cal.  247. 

The  husband  is  estopped  to  deny  that  the  property  is 
community  property.  21  Cyc.  1654.  "Conveyance  to 
a  married  woman,  other  than  by  way  of  gift,  and  not  for 
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a  consideration  moving  from  her  separate  estate,  vests 
the  title  in  the  community."  21  Cyc.  1640,  1641 ;  Green 
V.  Ferguson,  62  Tex.  525;    Cox  v.  Miller,  54  Tex.  16. 

"No  presumption  exists  in  favor  of  a  wife's  title  to 
property  claimed  by  the  creditors  of  the  husband."  21 
Cyc.  1208 ;  Wagner's  Appeal,  3  Walk.  130. 

The  trial  court  decided  that  the  property  was  and  is 
community  property.  "Where  nothing  is  shown  to  the 
contrary,  this  court  will  presume  that  the  judgment  is 
sustained  by  the  findings,  and  that  the  findings  were 
justified  by  the  evidence."  Nesbitt  v.  Chisholm,  16 
Nev.  39. 

It  will  be  presumed  on  an  appeal,  in  a  case  tried  by 
the  court  without  a  jury,  that  the  court,  in  arriving  at 
its  findings,  took  into  consideration  all  the  evidence 
that  was  properly  admitted.  4  C.  J.  776.  The  appel- 
late court  will  assume  the  facts  to  be  as  testified  to  on 
the  part  of  the  respondent.  Gerhauser  v.  Insurance 
Co.,  7  Nev.  174.  It  will  be  assumed  that  the  issues  were 
found  against  the  defendant.  More  v.  Lott,  13  Nev.  376. 
In  the  absence  of  express  findings,  it  is  the  duty  of  the 
appellate  court  to  presume  the  findings  of  the  lower 
court  to  have  been  such  as  were  necessary  to  support  the 
judgment.  Langworthy  v.  Coleman,  18  Nev.  440;  Wil- 
son V.  Wilson,  23  Nev.  267.  In  the  absence  of  express 
findings,  the  law  implies  findings,  in  favor  of  the 
judgment.    Wilson  v.  Wilson,  supra. 

By  the  Court,  Coleman,  J. : 

This  is  an  action  to  recover  judgment  in  the  sum  of 
$1,012.71  against  the  defendants.  The  complaint  con- 
tains two  causes  of  action,  the  first  being  to  recover  the 
sum  of  $624.12  for  goods,  wares,  and  merchandise 
alleged  to  have  been  furnished,  sold,  and  delivered  by 
the  plaintiff  to  the  defendants,  at  their  special  instance 
and  request,  for  which  it  is  alleged  they  agreed  to  pay 
said  sum.  The  second  cause  of  action  is  to  recover  for 
labor  furnished  at  the  special  instance  and  request  of 
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the  defendants,  of  the  alleged  value  of  $388.59,  and  for 
which,  it  is  alleged,  they  promised  to  pay.  It  is  also 
alleged  that  the  materials  and  labor  were  for  an  addition 
to  the  rear  of  the  Central  Garage  building  in  Yerington, 
Nevada;  that  said  addition  was  constructed  with  the 
materials  and  labor  furnished  by  plaintiff,  and  was  fully 
completed  by  him  and  accepted  by  the  defendants ;  and 
that  no  part  of  the  indebtedness  so  alleged  to  have  been 
contracted  has  been  paid.  An  answer  was  filed  denying 
all  of  the  allegations  of  the  complaint. 

The  defendants  are  husband  and  wife,  and  resided 
for  a  time  at  Tonopah  and  Blair,  Nevada,  where  they 
accumulated  considerable  money.  In  1913,  certain  real 
estate  in  Yerington,  Lyon  County,  Nevada,  upon  which 
there  was  at  all  times  during  the  dealings  between  the 
parties  a  building  known  as  the  "Central  Garage,"  was 
conveyed  to  the  defendant  John  Ross,  who  on  January  1, 
1917,  deeded  it  to  the  defendant  Mary  Ross,  in  considera- 
tion of  $1  and  love  and  affection.  On  February  10, 1915, 
pursuant  to  negotiations  theretofore  conducted  between 
plaintiff  and  John  Ross,  a  lease  was  entered  into  whereby 
the  plaintiff  acquired  possession  of  said  real  estate  and 
improvements  for  a  term  of  three  years,  in  considera- 
tion of  certain  rentals  agreed  to  be  paid. 

On  the  part  of  plaintiff  it  is  contended,  and  the  court 
found,  that  during  the  latter  part  of  the  year  1918 
negotiations  were  entered  into  between  the  parties, 
whereby  it  was  agreed  that  the  plaintiff  might  erect 
upon  said  lot  and  at  the  rear  end  of  the  Central  Garage, 
situated  thereon,  a  shop,  and  that  in  so  doing  he  should 
furnish  all  material  and  labor,  with  the  understanding 
that  upon  his  vacating  the  premises  he  was  to  be  paid 
by  the  defendants  for  the  actual  cost  of  material  and 
labor  necessary  in  constructing  such  addition.  At  the 
time  of  the  construction  of  the  addition  the  plaintiff 
had  no  lease  upon  the  premises.  The  addition  is  built  of 
corrugated  iron,  and  has  a  cement  floor,  with  two  or 
three  pits. 
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It  is  the  contention  of  the  defendants  that  when 
negotiations  were  opened  by  the  plaintiff  for  the  con- 
struction of  the  addition,  permission  was  given  him 
to  do  so  at  his  own  expense;  that  they  were  never  to 
pay  for  the  same,  but  that  plaintiff  might  remove  the 
improvements  when  he  vacated  the  premises,  as  he  was 
compelled  to  do  about  one  year  after  the  making  of 
the  improvements.  He  left  the  improvements  on  the 
premises,  and  now  seeks  to  recover  the  amount  expended 
in  their  construction.  The  defendant  Mary  Ross  now 
claims  the  property  as  her  separate  estate,  but  this 
claim  was  put  forth  for  the  first  time  in  presenting  her 
evidence  upon  the  trial. 

The  trial  court  found  the  allegations  of  the  complaint 
to  be  true,  that  the  property  upon  which  the  addition 
had  been  constructed  was  community  property,  and 
rendered  judgment  in  favor  of  the  plaintiff  and  against 
both  of  the  defendants.  An  appeal  has  been  taken  by 
both  of  the  defendants  from  the  judgment  and  the 
order  denying  a  motion  for  a  new  trial. 

1.  The  first  contention  of  appellants  to  which  we  will 
allude  is  that  certain  objections  to  the  introduction  of 
evidence  upon  the  ground  that  the  defendants  were 
improperly  joined  should  have  been  sustained.  No 
point  was  raised  by  a  demurrer  to  the  complaint  before 
the  answer  was  filed,  nor  is  it  now  contended  that  the 
complaint  was  demurrable  upon  the  ground  of  mis- 
joinder of  parties  defendant.  In  view  of  the  form  of 
the  complaint,  the  trial  court  was  justified  in  admitting 
evidence  which,  when  properly  connected  up,  might 
tend  to  establish  the  cause  of  action  pleaded,  and  show 
that  the  defendants  were  properly  joined.  In  fact,  we 
believe  that  it  is  a  well-recognized  rule  in  this  state  that 
the  husband  must,  in  certain  instances,  be  joined  with 
the  wife,  even  though  there  be  no  liability  on  the  part 
of  the  husband ;  but,  in  any  event,  in  view  of  the  facts 
and  circumstances  disclosed  by  the  record,  the  court  was 
justified  in  allowing  the  widest  latitude  in  the  presen- 
tation of  evidence,  as  the  question  of  the  liability  of 
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Mrs.  Ross  might  have  turned  upon  the  authority  of  John 
Ross  to  bind  her. 

2.  Error  is  assigned  to  the  adverse  ruling  of  the 
court  upon  objections  made  during  the  trial  to  testimony 
tending  to  show  that  the  indebtedness  in  question  was 
incurred  in  connection  with  the  construction  of  the 
addition  to  the  Central  Garage  building.  The  objections 
were  upon  the  ground  that  the  complaint  does  not  allege 
ownership  of  the  property.  No  error  was  committed 
by  the  rulings  of  the  court.  Such  an  allegation  was  not 
essential  to  the  complaint.  Individuals  may,  and  fre- 
quently do,  become  liable  for  improvements  upon  prop- 
erty to  which  they  have  no  title  whatsoever.  If  they 
contract  an  indebtedness,  they  cannot  escape  liability 
simply  because  it  develops  that  they  have  no  title  to  the 
realty  concerning  which  they  incurred  the  liability.  The 
question  for  determination  by  the  court  was:  Did  the 
defendants  contract  the  liability  ? 

3.  Several  errors  are  assigned  to  the  ruling  upon 
objections  to  the  admission  of  evidence  as  to  the  exis- 
tence of  the  relationship  of  landlord  and  tenant  between 
the  parties.  All  of  these  assignments  are  utterly  devoid 
of  merit.  While  it  was  not  necessary  to  allege  the  exis- 
tence of  this  relationship,  the  proof  of  its  existence 
tends  to  corroborate  the  testimony  of  the  plaintiff,  and  is 
material.  We  take  it  that  it  was  upon  this  theory  the 
court  admitted  the  evidence ;  but,  no  matter  what  rea- 
son may  have  moved  the  court,  the  evidence  was  com- 
petent. Counsel  for  appellants  was  supertechnical  in 
his  objections  to  the  testimony  offered  in  behalf  of 
plaintiff.  In  view  of  the  relationship  existing  between 
the  defendants,  and  their  contentions,  and  of  the  case 
with  which  fraud  may  be  perpetrated  by  husband  and 
wife  in  dealing  between  themselves  with  property 
acquired  as  was  this,  and  of  the  facts  of  the  particular 
case,  it  was  the  duty  of  the  court  to  allow  a  wide  range 
in  the  presentation  of  plaintiff's  case  and  in  inquiring 
into  the  true  facts  as  to  the  ownership  of  the  property. 
It  does  not  appear  that  the  court  abused  its  discretion. 
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4.  It  is  also  contended  that  the  court  erred  in 
receiving  in  evidence  an  option  from  defendant  John 
Ross  to  E.  A.  Dillon,  covering  the  property  in  question, 
and  a  deed  from  John  Ross  and  wife  (the  defendants) 
conveying  said  property  to  Dillon,  and  in  refusing  to 
strike  the  same  from  the  record.  These  instruments 
were  executed  about  a  year  after  the  improvements 
had  been  put  upon  the  property.  We  think  the  giving 
of  the  option  by  John  Ross,  and  his  receiving  a  consid^a- 
tion  therefor,  followed  by  the  joint  deed  of  the  defen- 
dants, was  competent  evidence  for  the  court  to  consider, 
along  with  all  the  other  evidence,  in  arriving  at  the 
truth  as  to  whether  or  not  the  property  in  question  was 
community  property  or  the  separate  property  of  Mary 
Ross,  which  was  the  point  upon  which  the  case  cen- 
tered; for,  if  it  was  community  property,  it  followed 
that  the  case,  so  far  as  the  plaintiff  was  concerned,  was 
very  much  simplified,  since,  if  it  was  the  separate  prop- 
erty of  the  wife,  it  would  become  necessary  to  prove 
either  that  John  Ross  was  the  agent  of  Mary  Ross  in 
contracting  the  indebtedness,  or  that  she  had  ratified 
his  act  in  contracting  the  same.  Of  course,  in  either 
event,  it  was  necessary  for  the  plaintiff  to  maintain  his 
theory  of  the  case  as  to  the  contract  for  the  furnishing 
of  the  materials  and  labor. 

We  come  now  to  the  contention  of  the  defendant 
Mary  Ross  that  the  evidence  does  not  justify  the  find- 
ings that  the  property  is  community  property.  The 
defendants  testified  that,  while  residing  in  Tonopah  and 
Blair,  through  speculation  in  stocks,  a  considerable  sum 
of  money  was  made  up  to  a  certain  time.  It  is  also 
testified  to  that  the  tide  turned  and  that  John  Ross  was 
losing  money,  which  moved  Mrs.  Ross  to  suggest  a 
division  of  the  remaining  funds  which  had  been  accumu- 
lated. The  testimony  also  shows  that  the  money  was, 
in  1906,  "divided"  between  the  defendants,  John  Ross 
depositing  that  over  which  he  thus  acquired  control  in 
a  bank  which  failed,  and  Mrs.  Ross  keeping  that  over 
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which  she  acquired  control  in  the  "company's  office." 
They  testified  also  that  the  money  which  went  into  the 
purchasing  of  the  property  in  question  in  1913  was  a 
part  of  that  over  which  Mrs.  Ross  had  assumed  control 
in  1906,  and  that  the  conveyance  to  her  in  1917  was  a 
mere  transfer  of  that  which  was  already  a  part  of  her 
separate  estate. 

5,  6.  Assuming  that  the  defendants  were  capable  in 
1906  of  transmuting  the  community  earnings  into  sepa- 
rate property,  let  us  consider  whether  the  evidence  is 
such  as  to  justify  a  reversal  of  the  judgment,  which  was 
based  upon  the  finding  that  there  was  no  such  transmu- 
tation; for,  while  the  court  made  no  specific  finding 
upon  this  point,  under  our  practice,  no  request  having 
been  made  for  specific  findings,  we  must  conclude  that 
the  court  did  in  fact  so  find.  Moore  v.  Rochester  M.  Co., 
42  Nev.  179,  174  Pac.  1017.  The  evidence  as  to  what 
was  done  by  the  defendants  is  very  meager,  and  goes 
no  further  than  to  show  that  the  accumulations  were 
"divided"  in  1906,  that  John  Ross  deposited  the  portion 
which  he  took  in  a  bank  which  failed,  and  that  Mrs. 
Ross  kept  the  portion  which  she  took  in  the  "company's 
office."  There  is  no  evidence  whatsoever  as  to  the 
understanding  which  was  had  between  the  parties  as 
to  their  respective  rights  and  claims  upon  the  money 
divided.  It  is  not  even  contended  that  it  was  agreed 
at  the  time  that  the  money  over  which  the  respective 
defendants  were  to  exercise  control  was  to  be  their 
separate  property;  nor,  so  far  as  appears,  did  any  one 
ever  hear  of  a  claim  made  by  Mrs.  Ross  that  the  prop- 
erty in  question  was  her  separate  property  during  all 
the  times  that  it  stood  in  the  name  of  John  Ross,  during 
which  period  he  not  only  appeared  of  record  to  be  the 
owner  of  it,  but  dealt  with  it  as  such.  We  believe  that  no 
other  safe  rule  can  be  laid  down  than  that  property  or 
money  once  a  part  of  the  community  will  be  presumed, 
as  against  creditors,  to  remain  such  until  shown  by  clear, 
certain,  and  convincing  proof  to  have  been  transmuted 
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into  separate  property.  In  the  case  of  Lake  v.  Bender, 
18  Nev.  361,  4  Pac.  711,  7  Pac.  74,  this  court  held  that, 
to  establish  a  gift  from  one  spouse  to  another  of  any 
interest  in  a  community  estate,  so  as  to  stamp  it  as  a 
part  of  the  donee's  separate  estate,  "convincing  proof 
is  required."  Chief  Justice  Hawley,  in  an  opinion  filed 
in  the  case  mentioned,  quoted  approvingly  as  follows 
from  Meyer  v.  Kinzer,  12  Cal.  252,  73  Am.  Dec.  538 : 

"The  presumption,  therefore,  attending  the  possession 
of  property  by  either,  is  that  it  belongs  to  the  com- 
munity ;  exceptions  to  the  rule  must  be  proved.  *  *  * 
This  invariable  presumption  which  attends  the  posses- 
sion of  property  by  either  spouse  during  the  existence 
of  the  community  can  only  be  overcome  by  clear  and 
certain  proof.     *     *     * " 

And  in  the  Estate  of  Warner,  167  Cal.  688,  140  Pac. 
584,  the  court  said : 

"It  is  undoubtedly  true  that  the  presumption  which 
attends  the  possession  of  property  by  either  spouse  may 
only  be  overcome  by  clear  and  certain  proof  that  it  is 
really  separate  property." 

7.  Can  we  say,  in  view  of  the  circumstances,  that 
there  was  such  "clear  and  certain"  or  "convincing" 
proof  that  it  was  the  intention  of  the  defendants  in 
1906  to  transmute  community  into  separate  property  ? 
The  trial  court  held  that  there  was  not,  and  we  think  it 
was  justified  in  its  conclusion. 

8.  The  only  remaining  question  is  as  to  whether  or 
not  the  indebtedness  was  contracted  as  alleged.  The 
evidence  is  conflicting,  and  the  case  of  the  plaintiflf  as 
to  the  terms  of  the  agreement  rests  upon  his  testimony 
alone  and  corroborating  circumstances.  The  defendant 
John  Ross,  with  whom  all  negotiations  are  alleged  to 
have  been  had,  flatly  contradicts  the  testimony  of  the 
plaintiflf.  The  court  heard  the  testimony,  observed  the 
witnesses  upon  the  stand,  and  was  in  a  position  to  best 
determine  who  told  the  truth.  Furthermore,  there  are 
several  circumstances  in  the  case  tending  to  corrobo- 
rate the  testimony  of  the  plaintiff,  such  as  his  putting 
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in  a  concrete  floor  with  pits,  though  having  no  lease, 
which  floor  he  could  not  remove.  Upon  the  whole,  we 
think  the  court  was  justified  in  its  finding  and  judgment 
against  defendant  John  Ross. 

9, 10.  It  is  said  that  the  wife  is  an  improper  party  in 
all  suits  affecting  the  community  property,  or  relating  to 
rights  and  liabilities  growing  out  of  dealings  in  connec- 
tion therewith.  This  contention  is  correct;  but,  in 
view  of  the  position  taken  by  the  defendants  all  through 
the  case,  and  now  insisted  upon,  that  the  property  in 
question  is  the  separate  property  of  the  wife,  no  court 
could  say  that  Mrs.  Ross  is  not  a  proper  party  until  all 
of  the  evidence  is  heard  and  the  question  of  the  charac- 
ter of  the  estate  held  by  the  respective  defendants  is 
finally  determined;  for,  if  the  court  should  find  the 
property  to  be  the  separate  property  of  Mrs.  Ross,  she 
might  be  liable,  if  the  agency  of  her  husband  to  contract 
the  indebtedness  is  shown,  and,  if  not  shown,  if  it  be 
established  that  she  ratified  his  action  in  entering  into 
the  agreement  pleaded.  The  trial  court  having  ulti- 
mately found  that  the  property  in  question  was  com- 
munity property,  it  follows  that  no  judgment  should 
have  been  entered  against  Mrs.  Ross  (Ballinger  on  Com- 
munity Property,  sec.  176) ;  but  the  judgment  against 
John  Ross  should  not  be  set  aside  for  that  reason.  Pur- 
suant to  section  5066  of  the  Revised  Laws,  it  is  our 
duty  to  disregard  any  error  or  defect  which  does  not 
affect  the  substantial  rights  of  the  parties,  or  either  of 
them.  Hence  it  is  our  duty  to  affirm  the  judgment  as  to 
the  defendant  John  Ross,  and  to  modify  it  as  to  Mary 
Ross.    21  Cyc.  1553,  note  47. 

While  we  have  not  considered  separately  each  of  the 
errors  assigned,  what  we  have  said  disposes  of  all  of 
them. 

It  appears  that  the  proceeds  from  the  sale  of  the 
property  in  question  to  Dillon  were  deposited  in  bank 
in  the  name  of  the  defendant  Mary  Ross,  and  that  the 
bank  was  garnisheed  in  this  proceeding.  We  are  not 
called  upon  to  determine  whether  the  money  which  was 
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SO  deposited  is  the  property  of  John  Ross  and  subject  to 
the  garnishment  proceedings  against  him. 

It  is  ordered  that  the  judgment  appealed  from  be 
modified  so  as  to  vacate  and  set  aside  the  judgment 
against  Mary  Ross,  and  that  the  proceeding  be  dis- 
missed as  to  her,  and  that  the  judgment  against  John 
Ross  be  affirmed;  the  respondent  to  recover  against 
John  Ross  his  costs  on  this  appeal. 


[No.  2419] 

W.  C.  PITT,  JOHN  G.  TAYOR,  PETER  ANKER, 
Ex  Al.,  Appellants,  v.  J.  G.  SCRUGHAM,  as 
State  Engineer,  Respondent. 

£195  Pac.  1101] 

1.  Injunction — Administrative  Officers  May  Be  Enjoined  from 

Proceeding  under  an  Unconstitutional  Law. 

Parties  interested  in  water  rights  may  challenge  the  author- 
ity of  any  administrative  officer  acting  under  an  unconstitu- 
tional law  to  do  or  threaten  any  act  that  would  constitute  an 
unlawful  interference  with  their  constitutional  rights  to  the 
enjoyment  of  their  private  property. 

2.  Waters   and  Watercourses  —  Act  Authorizing   Engineer  to 

Determine  Relative  Rights  Held  Legitimate  Legislation. 

Stats.  1913,  c.  140,  as  amended  by  Stats.  1915,  c.  253,  con- 
ferring power  upon  the  state  engineer  to  determine  relative 
rights  of  various  claimants  to  waters  of  a  stream  and  to 
regulate  the  use  thereof,  is  legitimate  legislation ;  the  validity 
of  certain  sections  remaining  open  to  consideration. 

3.  Statutes — Water  Code  Held  Not  Invalid  in  Its  Entirety. 

Water  code  (Stats.  1913,  c.  140),  sees.  29,  31,  32,  and  sec- 
tion 30,  as  amended  by  Stats.  1915,  c.  253,  sec.  2,  have  for  their 
purpose  a  severable^  and  distinct  object  from  the  other  sections 
of  the  act  which  is  not  dependent  on  their  validity. 

4.  Constitutional  Law — Part  of  Water  Code  Held  Unconstitu- 

tional AS  Giving  Judicial  Powers  to  State  Engineer. 

Water  code  (Stats.  1913,  c.  140),  sees.  29,  31,  32,  and  sec- 
tion 30,  as  amended  by  Stats.  1915,  c.  253,  sec.  2,  held  uncon- 
stitutional because  attempting  to  give  judicial  power  to  the 
state  engineer  to  hear  and  determine  contests  involving  not 
relative,  but  vested,  water  rights  which  section  84  of  the 
statute  expressly  inhibits. 
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5.  Constitutional    Law  —  State    Engineer    Held    Perfoeming 
Administrative  and  Not  Judicial  Functions. 

Water  code  (Stats.  1913,  c.  140),  sec.  45,  requires  the  state 
engineer  and  district  courts  to  act  as  coordinate  agencies  to 
effect  the  speedy  determination  for  administrative  purposes  of 
the  relative  rights  of  claimants  to  waters  of  a  stream  or  system, 
and  where  the  engineer  as  an  administrative  officer  was  only 
proceeding  to  do  what  the  court  might  require  him  to  do  in 
a  pending  suit,  the  pendency  of  such  suit  furnished  no  grounds 
for  enjoining  the  engineer  from  performing  duties  of  the  court. 

Appeal  from  Sixth  Judicial  District  Court,  Humboldt 
County ;  C.  J.  McFadden,  Judge. 

Suit  by  W.  C.  Pitt  and  others  against  J.  G.  Scrugham, 
State  Engineer,  seeking  to  enjoin  the  defendant  from 
hearing  contests  relating  to  irrigation  waters,  and  from 
an  order  dissolving  the  injunction  pendente  lite,  the 
plaintiffs  appeal.    Order  affirmed. 

Cheney,  Downer,  Price  &  Hawkins,  for  Appellants : 

The  order  dissolving  the  injunction  pendente  lite 
should  be  reversed,  and  the  state  engineer  enjoined  as 
in  the  complaint  prayed. 

The  rights  of  the  plaintiffs,  set  forth  in  the  complaint, 
are  vested  property  rights,  the  determination  and  estab- 
Hshment  of  which  involve  issues  of  law  and  fact  of  and 
concerning  the  "title,  or  right  of  possession  of,  real 
property";  the  issues  of  law  and  fact  concerning  said 
rights  may  not  be  tried,  determined,  and  established  in 
any  way  or  by  any  avenue  other  than  that  prescribed 
by  the  constitution  (Const.  Nev.,  art.  6,  sec.  6) ;  "con- 
tests" need  not  be  filed  with,  and  the  state  engineer  may 
not  try  the  same,  nor  make  an  order  "determining  and 
establishing,"  in  the  first  instance,  the  title  or  the  right 
of  possession  to,  or  the  possession  of,  vested  property 
rights,  which  would  be  divesting  the  district  court  of 
its  original  jurisdiction  to  try  and  determine,  in  the 
first  instance,  and  depriving  plaintiffs  of  their  con- 
stitutional right  to  have  the  said  court  try  and  deter- 
mine all  questions  concerning  vested  property  rights; 
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and  the  distribution  of  water  from  the  stream-system 
can  be  made  by  the  state  engineer  only  after  the  vested 
rights  to  the  use  of  such  water  shall  have  been  tried  and 
determined  and  established  by  decree  of  the  district 
court,  in  accordance  with  the  provisions  of  the  state 
constitution. 

The  application  of  the  phrase  "to  determine  for 
administrative  purposes"  cannot  be  applied  in  connec- 
tion with  the  orders  made  and  proceedings  taken  by  the 
state  engineer,  as  set  forth  in  the  complaint,  as  from 
the  facts  stated  therein,  and  not  denied,  said  orders 
and  proceedings  were  to  enable  the  state  engineer  to 
try,  determine,  and  establish,  riot  for  "administrative 
purposes,"  but  upon  "contests"  to  try,  determine,  and 
establish  vested  property  rights  in  and  to  real  property. 
Vineyard  L.  &  S.  Co.  v.  District  Court,  42  Nev.  1. 

This  appeal  cannot  be  properly  disposed  of  without  a 
decision  as  to  whether  or  not  sections  29,  30,  31,  and  32 
of  the  water  code  are  inhibited  by  the  provisions  of  the 
constitution  above  cited.  The  hearing  before  the  state 
engineer  upon  "contests"  is  in  fact  a  trial.  In  Re  Sucker 
Creek,  163  Pac.  430. 

If  the  state  engineer  is  to  be  permitted  to  try  the  case 
upon  "contests"  in  the  first  instance,  thereby  settling 
the  issues  by  pleadings  (Water  Code,  sec.  35),  it  will  be 
necessary  for  the  adverse  parties,  in  order  to  protect 
their  vested  property  rights,  to  produce  all  evidence  in 
support  of  the  respective  pleadings,  and  to  take  and 
preserve,  by  bill  of  exceptions,  the  errors  occurring  at 
the  trial.  By  whom  shall  such  bill  of  exceptions  be 
settled  and  allowed?  "This  court  has  repeatedly  held 
that,  where  the  method  of  appeal  is  prescribed  by  the 
statute,  it  must  be  followed."  Gill  v.  Goldfield  Con. 
M.  Co.,  43  Nev.  1. 

The  "contests"  are  in  their  very  nature  judicial 
proceedings,  which  may  result  in  the  taking  of  the 
property  of  one  person  and  giving  it  to  another.  Farm- 
ers Irrig.  Dist.  v.  Frank,  101  N.  W.  292 ;   3  Kinney  on 
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Irrigation,  2d  ed.,  sec.  1586 ;  In  Re  Sucker  Creek,  supra. 
Appeals  cannot  be  taken  from  the  order  of  deter- 
mination of  the  state  engineer  to  the  district  court.  Said 
court  has  neither  appiellate  jurisdiction  nor  any  super- 
visory control  over  officers,  and  is  precluded  from 
entertaining  appeals  or  from  exercising  appellate  juris- 
diction, except  as  specified  in  the  constitution.  Const. 
Nev.,  art.  6,  sec.  6 ;  In  Re  Barber  Creek,  43  Nev.  403, 
407;  Knox  v.  Kearney,  37  Nev.  393;  Anderson  v. 
Kearney,  37  Nev.  314.  "It  is  settled  that  affirmative 
words  in  a  constitution,  that  the  courts  shall  have  juris- 
diction stated,  naturally  include  a  negative  that  they 
shall  have  no  other."  Lake  v.  Lake,  17  Nev.  230 ;  State 
V.  Rising,  10  Nev.  97 ;  Leonard  v.  Peacock,  8  Nev.  157 ; 
Paul  V.  Beegan,  1  Nev.  327.  "Where  a  court  is  given 
original  jurisdiction  of  all  cases  at  law  and  in  equity, 
*  *  *  and  if  this  jurisdiction  is  given  by  a  provision 
of  the  state  constitution,  it  cannot  be  taken  away  by  an 
act  of  the  legislature."  39  Cyc.  586 ;  Howell  v.  Moores, 
19  N.  E.  863 ;  State  v.  Atherton,  19  Nev.  332 ;  State  v. 
Douglas,  33  Nev.  82. 

Proceedings  to  try,  determine,  and  establish  vested 
water  rights  are  judicial.  Jurisdiction  is  the  power  to 
hear  and  determine.  If  the  power  to  hear  and  determine 
exists,  the  right  to  take  property  from  one  and  give  it 
to  another  exists,  and  when  that  property  is  a  vested 
property  right,  the  power  exercised  is  judicial.  "It  is 
the  essential  nature  of  an  act,  rather  than  the  method 
of  its  accomplishment,  which  determines  its  character." 
S.  P.  Co.  V.  Bartine,  170  Fed.  725 ;  Prentis  v.  Atlantic 
Coast  L.  Co.,  211  U.  S.  210;  In  Re  North  Powder 
River,  144  Pac.  485 ;  Wattles  v.  Baker  County,  117  Pac. 
417;  Farmers  Irrig.  Dist.  v.  Frank,  101  N.  W.  286; 
Brown,  on  Jurisdiction,  sec.  2;  W.  U.  T.  Co.  v.  Arnold, 
33  Tex.  Civ.  App.  306 ;  111.  Cent.  R.  Co.  v.  Adams,  180 
U.  S.  28 ;  Venner  v.  Great  Northern  Ry.,  209  U.  S.  24 ; 
Charles  v.  White,  112  S.  W.  545;  Willey  v.  Decker,  73 
Pac.  219. 
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Administrative  proceedings  do  not  icontemplate  or 
embrace  a  "contest"  or  "adverse  pleadings"  or  "adverse 
parties"  of  or  concerning  vested  property  rights  in  or  to 
real  property.  The  determination  of  "contests"  as  to 
property  rights  is  the  exercise  of  judicial  powers,  and 
the  proceedings  are  in  the  courts.  Executive  and 
"administrative"  duties  are  such  as  concern  the  execu- 
tion of  existing  laws.  Brazell  v.  Zeigler,  110  Pac.  1052 ; 
People  V.  Salisbury,  96  N.  W.  936;  People  v.  Austin, 
46  N.  Y.  Supp.  526 ;  City  of  Pocatello  v.  Murray,  173 
Fed.  382. 

L.  B.  Fowler,  Attorney-General;  Robert  Richards, 
Deputy  Attorney-General,  and  Norcross,  Thatcher  & 
Woodbum,  for  Respondent : 

The  statute  in  question  is  constitutional  in  all  respects. 
In  view  of  the  enactments  and  various  statutory  dec- 
larations of  the  state,  there  can  be  no  question  of  the 
rights  of  the  state  to  enact  the  legislation  in  controversy. 
Under  the  administrative  provisions,  each  appropriator 
will  be  given,  and  have  distributed  to  him,  the  amount 
of  water  to  which  he  is  entitled  and  which  his  necessity 
demands.  Kansas  v.  Colorado,  206  U.  S.  46 ;  Guitierres 
V.  Albuquerque  L.  &  L.  Co.,  188  U.  S.  545 ;  Bergman  v. 
Kearney,  241  Fed.  884. 

It  is  true  that  the  constitutionality  of  sections  29,  30, 
31,  and  32  of  the  water  law,  which  provide  for  the  filing 
and  .hearing  of  contests  before  the  state  engineer,  has 
not  as  yet  been  directly  passed  upon;  but  the  question 
has  been  already  decided.  Bergman  v.  Kearney,  supra ; 
Vineyard  L.  &  S.  Co.  v.  District  Court,  42  Nev.  1. 

It  is  clearly  within  the  legislative  power  to  enact 
laws  designed  to  remedy  general  confusion  and  uncer- 
tainty as  to  title,  and  to  require  parties  in  possession 
and  claiming  title  to  establish  the  same  in  a  proper 
proceeding.  It  is  but  the  exercise  of  the  police  power  of 
the  state  in  the  interest  of  the  public  welfare.  Bergman 
V.  Kearney,  supra;  Ormsby  County  v.  Kearney,  37 
Nev.  314;  Farmers  I.  D.  Co.  v.  Agricultural  D.  Co.,  45 
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Pac.  44 ;  White  v.  Farmers  H.  C.  &  R.  Co.,  43  Pac.  1028 ; 
Louden  Irr.  Co.  v.  Handy  D.  Co.,  43  Pac.  535 ;  Ex  Parte 
Boyce,  27  Nev.  299 ;  Noble  State  Bank  v.  Haskell,  219 
U.  S.  104. 

The  proceedings  objected  to  are  administrative  and 
not  judicial.  In  Re  Willow  Creek,  74  Or.  592;  Pacific 
Livestock  Co.  v.  Lewis,  241  U.  S.  440 ;  Farmers  Inv.  Co. 
V.  Carpenter,  9  Wyo.  110;  Enterprise  Irr.  Dist.  v.  Tri- 
State  L.  Co.,  92  Neb.  121.  "At  most,  the  powers  granted 
are  quasi- judicial  only."  Ormsby  County  v.  Kearney,  37 
Nev.  315.  It  is  not  every  exercise  of  judicial  power  or 
discretion  that  is  prohibited  to  administrative  officers 
under  the  constitution  (art.  3,  sec.  1),  but  only  those 
judicial  powers  which  are  by  the  instrument  itself  vested 
in  some  other  officer,  court,  or  tribunal.  Bergman  v. 
Kearney,  supra ;  Sawyer  v.  Dooley,  21  Nev.  390. 

The  acts  of  the  state  engineer,  and  the  proceedings 
and  steps  taken  by  him  under  the  water  law,  cannot  be 
called  "cases  in  equity"  or  "cases  at  law."  In  Re  Silvies 
River,  199  Fed.  501;  Farmers  Inv.  Co.  v.  Carpenter, 
supra;  Ormsby  County  v.  Kearney,  supra;  Miller  on 
the  Constitution,  314 ;  State  v.  Stanton,  6  Wall.  50 ; 
Osborn  v.  Bank,  9  Wall.  738. 

The  order  of  determination  has  none  of  the  elements 
of  judicial  power,  which  is  the  power  of  a  court  to 
decide  and  pronounce  a  j  udgment  and  carry  it  into  effect 
between  persons  who  bring  a  case  before  it  for  decision. 
Miller  on  the  Constitution,  314;  W.  M.  S.  Co.  v.  Pills- 
bury,  156  Pac.  491 ;  Muskrat  v.  United  States,  219  U.  S. 
346 ;  I.  C.  C.  V.  Brimson,  154  U.  S.  447.  No  action  which 
is  merely  preparatory  to  an  order  or  judgment  to  be 
rendered  by  some  different  body  can  be  properly  declared 
judicial.    Underwood  v.  McDuffee,  93  Am.  Dec.  193. 

By  the  Court,  Sanders,  C.  J. : 

W.  C.  Pitt,  John  G.  Taylor,  and  Peter  Anker,  with 
thirty-five  other  persons  and  corporations,  on  behalf  of 
themselves  and  all  others,  claiming  a  vested  property 
right  to  the  use  of  water  from  the  Humboldt  River 
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stream-system,  brought  their  suit  in  the  district  court 
of  Humboldt  County  against  J.  G.  Scrugham,  as  state 
engineer,  seeking  judgment  and  decree  of  the  court: 

(a)  That  the  state  engineer  has  no  right  or  authority 
to  try,  hear,  or  determine  "contests*'  concerning  the 
vested  property  rights,  or  the  relative  rights,  of  appro- 
priators  in  and  to  the  waters  of  said  Humboldt  River 
stream-system ;  that  the  acts  done  and  orders  made  by 
said  state  engineer  in  reference  to  or  concerning  the 
trial  of  all  such  "contests"  concerning  vested  property 
rights,  as  set  forth  in  the  complaint,  are  without  right 
or  authority  and  invade  and  impair  such  vested  rights  in 
and  to  real  property. 

(b)  That  sections  18  to  39,  both  inclusive,  and  sections 
45,  46,  51,  88a,  and  88b,  of  the  water  code  of  Nevada 
(chapter  140,  Stats.  1913,  as  amended  by  chapter  253, 
Stats.  1915),  are,  and  that  each  of  said  sections  is, 
unconstitutional,  invalid,  null,  and  void. 

(c)  That  by  virtue  of  the  action  referred  to  in  the 
complaint  wherein  Peter  Anker  is  plaintiff,  and  all 
persons  claiming  any  right  to  the  use  of  water  of  said 
Humboldt  River  stream-system  are  defendants,  said 
action  being  for  general  adjudication  and  determination 
of  the  rights  and  the  relative  rights  of  all  claimants  and 
appropriators  in  and  to  the  waters  of  said  stream- 
system,  said  district  court  acquired  original  jurisdiction 
of  the  subject-matter  thereof,  and  cannot  be  divested  of 
such  original  jurisdiction;  that  the  acts,  orders,  and 
proceedings  of  the  state  engineer,  complained  of  in  the 
complaint,  are  an  invasion  and  infringement  of  the 
original  jurisdiction  of  said  district  court  to  try,  and  of 
the  rights  of  the  parties  to  such  suit  to  have  tried,  by  the 
district  court,  the  vested  property  rights  involved  in 
such  suit;  said  property  rights  and  issues  involved  in 
such  suit  and  in  the  proceedings  before  the  state  engi- 
neer are  identical,  and  involve  issues  of  law  and  fact 
as  to  the  title,  right  of  possession  to  and  the  possession 
of  real  property. 

(d)  That  all  the  water  of  said  Humboldt  River  stream- 
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system,  including  such  water  as  has  been  appropriated, 
was,  and  the  unappropriated  water  of  said  stream- 
system  now  is,  the  property  of  the  United  States,  and 
not  of  the  State  of  Nevada;  that  the  State  of  Nevada 
has  no  right  or  authority,  by  legislative  act,  to  create 
an  office  and  vest  in  the  officer  thereof  power  to  try, 
establish,  and  determine  issues  of  law  and  fact,  which 
are  determinative  of  the  title,  right  of  possession  to,  or 
possession  of  real  property. 

(e)  That  the  state  engineer  be  enjoined,  pendente  lite, 
from  proceeding  to  hear  or  determine,  and  from  making 
any  order  determining,  the  rights  or  the  relative  rights 
of  plaintiffs,  or  either  of  plaintiffs,  or  of  any  other 
claimants,  in  or  to  the  waters  of  said  Humboldt  River 
stream-system,  which  said  rights  were  initiated  and 
completed  prior  to  the  approval  of  said  water  code, 
approved  March  22,  1913,  and  from  trying  any  issue  of 
law  or  fact  arising  upon  "contests"  between  any  claim- 
ants to  the  use  of  water  from  said  stream-system,  which 
said  claimed  right  of  use  had  been  perfected ;  and  from 
making  any  determination  as  to  or  concerning  the  vested 
water  rights  of  plaintiffs  or  of  any  claimant  to  the  use 
of  water  of  said  Humboldt  River  stream-system,  which 
would  in  any  way  impair  vested  rights ;  that  upon  final 
hearing  such  injunction  be  made  perpetual. 

The  injunction,  pendente  lite,  as  prayed  for,  was 
granted,  and  the  summons  and  injunction  served  upon 
the  state  engineer  on  April  10,  1919.  The  defendant 
interposed  a  motion  to  dissolve  said  injunction,  upon 
the  grounds  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  does  not 
state  facts  sufficient  to  entitle  plaintiffs  to  the  injunction 
or  to  the  relief  demanded,  or  to  any  relief. 

Defendant's  motion  to  dissolve  the  injunction  was 
heard ;  upon  such  hearing  defendant  offered  in  evidence 
the  verified  complaint  and  the  temporary  injunction. 
The  plaintiffs  offered  in  evidence  the  verified  complaint, 
the  printed  abstract  of  claims,  and  the  printed  supple- 
mental abstract  of  additional  and  amended  claims  to 
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the  waters  of  the  Humboldt  River  and  its  tributaries, 
compiled  by  the  office  of  the  state  engineer ;  the  printed 
sjoiopsis  of  the  water  law  of  1913,  as  amended  by  Stats. 
1915,  comprising  rules  and  requirements  relating  to  the 
determination  of  existing  rights,  etc.,  compiled  by  the 
state  engineer. 

The  motion  to  dissolve  the  injunction,  pendente  lite, 
was  granted,  from  which  order  plaintiffs  have  appealed. 

We  accept  cheerfully  the  admonition  of  learned  counsel 
for  appellants  that  this  appeal  cannot  be  disposed  of 
properly  without  a  "clear-cut"  decision  upon  the  two 
questions,  namely : 

(1)  Are  sections  29,  30,  31,  and  32  of  the  general 
water  law,  relative  to  contests  initiated  before  the  state 
engineer,  inhibited  by,  or  do  they  do  violence  to,  the 
letter  and  spirit  of  section  6,  article  6,  Constitution  of 
the  State  of  Nevada? 

(2)  Does  the  suit  of  Peter  Anker  against  all  persons 
claiming  any  right  to  the  use  of  the  waters  of  the 
Humboldt  stream-system  entitle  plaintiffs  to  the  injunc- 
tive relief  demanded  by  their  bill  of  complaint? 

1.  As  preliminary  to  a  discussion  of  these  questions, 
it  is  not  improper  to  remark  that  we  yield  to  the  pioneer 
and  forward  citizens  of  Nevada,  engaged  in  agricultur^^l 
pursuits,  the  right  to  challenge  the  authority  of  any 
administrative  officer,  acting  under  an  unconstitutional 
law,  to  do  or  threaten  to  do  an  act  that  constitutes  an 
unlawful  interference  with  their  constitutional  rights, 
among  the  most  prominent  of  which  is  the  enjoyment  of 
private  property.  In  this  arid  state  there  are  but  four 
small  streams  that  pretend  to  flow  for  a  compar2^,tively 
short  distance  continuously  throughout  the  year,  one 
being  the  Humboldt  River,  whose  supply  of  water  is 
utilized  to  the  greatest  possible  extent.  It  is  manifest 
from  the  argumentative  averments  contained  in  plain- 
tiffs' voluminous  complaint  that  many  of  those  who  have 
been  for  years,  and  are  now,  entirely  dependent  upon 
the  variable  flow  of  the  Humboldt  for  the  success  of 
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their  farming  enterprises  look  askance  upon  any  water 
law,  however  beneficent  in  purpose  or  plan,  that  tends  to 
limit  or  to  police  their  right  to  the  use  of  water,  initiated 
long  prior  to  the  creation  of  the  office  of  state  engineer. 

2.  It  must  be  understood  that  the  power  conferred 
upon  the  state  engineer  by  the  act  of  1913,  as  amended 
by  the  statute  of  1915,  to  determine  relative  rights  of 
various  claimants  to  the  waters  of  a  stream  or  stream- 
system,  and  to  regulate  the  use  thereof,  is  legitimate 
legislation  (Vineyard  L.  &  S.  Co.  v.  District  Court,  42 
Nev.  1,  171  Pac.  166;  Bergman  v.  Kearney,  241  Fed. 
884) ;  that  the  statute  of  1913,  as  amended,  has  been 
adjudged  and  declared  to  be  constitutional,  with  the 
reservation  that,  when  alleged  independent  sections  of 
the  law  should  come  before  us  in  a  proper  proceeding  to 
contest  their  validity,  we  were  then  to  consider  and 
determine  the  questions  involved.  Vineyard  L.  &  S.  Co. 
V.  District  Court,  supra. 

3.  Counsel  for  appellants  insist  that  the  time  has 
now  come  for  an  authoritative  decision  of  the  special 
question  whether  sections  29,  30,  31,  and  32  of  the  pres- 
ent water  law  relative  to  "contests"  are  unconstitutional, 
because  they  attempt  to  confer  judicial  powers  upon  the 
state  engineer  to  hear  and  determine  questions  properly 
and  only  determinable  by  a  regularly  organized  court. 

The  act  itself  recognizes  that  its  sections  may  be 
construed  to  be  distinct  and  severable.  Section  87 
provides : 

"Each  section  of  this  act  and  every  part  of  each 
section  is  hereby  declared  to  be  independent  sections, 
and  parts  of  sections,  and  the  holding  of  any  section 
or  part  thereof  to  be  void  or  ineffective  for  any  cause 
shall  not  be  deemed  to  affect  any  other  section  or  any 
part  thereof." 

4.  We  are  of  the  opinion  that  sections  29,  30,  31,  and 
32  have  for  their  purpose  a  severable  and  distinct  object 
from  the  other  sections  of  the  act.  With  these  sections 
eliminated,  the  purpose  and  object  of  the  law  to  bring 
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about  a  speedy,  summary*  and  effectual  determination 
of  the  relative  rights  of  various  claimants  to  the  use 
of  water  of  a  stream  or  stream-system  for  administra- 
tive and  regulative  purposes  is  accomplished.  We  are  of 
the  opinion  that  the  sections  specified  are  unconstitu- 
tional, because  they  attempt  to  give  judicial  powers  to 
the  state  engineer  to  hear  and  determine  contests  involv- 
ing not  relative  but  vested  rights,  which  the  statute 
itself  expressly  inhibits.    Section  84. 

5.  It  is  urged  in  the  next  place  that  the  suit  of  Peter 
Anker  against  all  the  water  users  of  the  Humboldt, 
Little  Humboldt,  and  their  tributaries,  to  determine  the 
rights  to  the  use  of  the  waters  thereof,  instituted  subse- 
quent to  the  proceedings  before  the  state  engineer,  war- 
rants the  injunctive  relief  demanded.  We  are  not  in 
accord  with  this  contention.  The  statute  (section  45) 
expressly  provides : 

"In  the  case  of  any  such  suit  now  pending  or  hereafter 
commenced  the  same  may  at  any  time  after  its  incep- 
tion, in  the  discretion  of  the  court,  be  transferred  to  the 
state  engineer  for  determination  as  in  this  act  provided." 

It  might  be  contended  that  the  proper  interpretation 
of  this  provision  supplements  the  argument  of  counsel 
for  appellants,  that  the  original  jurisdiction  of  the  dis- 
trict court  is  supplanted  by  the  proceedings  before  the 
state  engineer.  Section  45  of  the  act,  read  in  the  light 
of  the  letter  and  spirit  of  the  entire  act,  shows  that  the 
state  engineer  and  district  courts  are  to  act  as  coordinate 
agencies  to  effect,  with  the  least  possible  expense,  a 
speedy  determination,  for  administrative  purposes,  of 
the  relative  rights  of  various  claimants  to  the  waters 
of  a  stream  or  stream-system,  in  order  to  make  water 
do  its  full  duty ;  that  it  may  not  be  wasted,  and  that  it 
shall  be  employed  to  the  fullest  extent.  Since  the  state 
engineer  in  the  instant  case,  as  an  administrative  officer, 
was  only  proceeding  to  do  what  the  court  might  require 
him  to  do  in  the  Anker  case,  the  averments  of  the 
complaint  relative  to  its  pendency  furnish  no  ground  for 
injunctive  relief. 
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Coleman,  J.,  concurring 

All  other  points  raised  and  discussed  by  counsel  for 
appellants  are  set  at  rest  by  the  cases  of  Bergman  v. 
Kearney,  supra,  and  Vineyard  L.  &  S.  Co.  v.  District 
Court,  supra,  and  to  review  what  is  decided  in  those 
cases  would  be  a  work  of  supererogation. 

Entertaining  these  views,  we  affirm  the  order  of  the 
lower  court  sustaining  respondent's  motion  to  vacate  the 
temporary  injunction  issued  herein ;  and  it  is  so  ordered. 

DucKER,  J. :    I  concur. 

Coleman,  J.,  concurring : 

I  concur  in  the  order.  The  opinion  of  my  esteemed 
associates  adheres  to  the  conclusions  reached  in  the 
Vineyard  case  on  all  points  considered  therein,  and 
apparently  approves  of  the  reasoning  in  the  case  of 
Bergman  v.  Kearney.  It  simply  states  their  conclusion 
as  to  the  constitutionality  of  sections  29,  30,  31,  and  32 
of  the  statute,  without  presenting  the  theory  upon  which 
the  conclusion  is  reached.  Accepting,  as  the  opinion 
seems  to  do,  the  correctness  of  the  process  of  reasoning 
resorted  to  in  both  of  the  above-named  cases,  I  am  unable 
to  determine  the  viewpoint  of  my  associates.  Since  we 
all  agree  that  the  process  of  reasoning  and  conclusions 
reached  in  the  cases  mentioned  were  right,  I  see  no  way 
of  escaping  the  conclusion  that  the  state  engineer  does 
not  exercise  judicial  authority  in  hearing  and  determin- 
ing a  contest  in  the  sense  and  for  the  purposes  contem- 
plated by  the  statute,  and  therefore  I  must  disagree 
with  my  esteemed  associates  in  their  conclusion  as  to 
the  constitutionality  of  the  sections  mentioned. 

I  am  not  in  accord  with  the  views  expressed  relative 
to  section  45 ;  but,  in  view  of  the  nature  of  the  opinion, 
it  would  serve  no  good  purpose  to  present  my  ideas 
relative  thereto. 
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Points  decided 
[No.  2485] 

W.  H.  JAMES,  Jr.,  Appellant,  v.  J.  H.  STERN, 

Respondent. 

[195  Pac.  1104] 

1.  Elections  —  "Distinguishing  Mark"  Must  Be  Made  Deliber- 

ately AND  Identifying. 

Under  Stats.  1917,  p.  374,  sec.  48,  forbidding  rejection  of  the 
ballot  where  marks  cannot  be  definitely  shown  to  be  inten- 
tionally distinguishing  marks,  a  distinguishing  mark  is  one 
which  is  made  deliberately  and  which  may  be  used  as  a  means 
of  identification,  but  an  unauthorized  mark  inadvertently 
placed  on  the  ballot  by  the  voter,  not  of  a  character  to  be  used 
readily  for  corrupt  purposes,  does  not  prevent  counting  the 
ballot. 

2.  Elections — Whether  Mark  Is  Distinguishing  Is  Question  of 

Fact  on  Which  Decision  Below  Is  Conclusive. 

Whether  an  unauthorized  mark  on  a  ballot  is  a  distinguish- 
ing mark  is  generally  a  question  of  fact  on  which  the  decision 
of  the  trial  court  or  jury  is  conclusive  on  appeal,  unless  the 
marking  is  so  apparent  or  conclusively  identifying  that  it  can 
be  so  designated  as  a  matter  of  law. 

3.  Elections — Use  of  Stamp  to  Make  Angle  Instead  of  Cross  Is 

"Distinguishing  Mark." 

Marks  in  the  squares  opposite  the  names  of  some  candi- 
dates, made  by  the  voter  with  the  stamp  furnished  by  law  in 
such  a  way  as  to  make  an  impression  in  the  form  of  an  acute 
angle  instead  of  a  cross,  are  clearly  intentionally  made  and 
are  distinguishing  marks,  so  that  the  ballot  should  not  be 
counted. 

4.  Elections — Blot  Held  Not  "Distinguishing  Mark." 

A  heavy  blot  apparently  unintentionally  made  in  the  square 
opposite  the  name  of  one  of  the  candidates  of  such  a  character 
that  the  defect  could  not  be  used  readily  for  corrupt  purpose  is 
not  a  distinguishing  mark,  and  does  not  prevent  the  counting 
of  the  ballot. 

5.  Elections  —  Double   Cross   in   Obvious   Attempt   to   Retrace 

Cross  Not  "Distinguishing  Mark." 

Where  the  voter  made  a  double  cross  in  the  square  opposite 
a  candidate's  name  in  an  obvious  attempt  to  retrace  his  first 
cross,  the  mark  is  not  distinguishing,  and  the  ballot  should  not 
be  rejected. 

6.  Elections  —  Attempt    to    Erase    Cross    Is   "Distinguishing 

Mark." 

An  attempt  by  the  voter  to  erase  a  cross  placed  by  him  in 
the  square  opposite  a  candidate's  name,  which  resulted  in  a 
manifest  injury  and  almost  mutilation  of  the  paper  on  which 
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the  ballot  was  printed,  is  a  distinguishing  mark  which  pre- 
vents the  counting  of  the  ballot. 

7.  Elections — Meaningless  Impression  Invalidates  Ballot. 

A  ballot  on  which  there  appear  in  the  squares  opposite  the 
names  of  several  candidates  marks  which  are  so  indistinguish- 
able as  not  to  indicate  the  slightest  attempt  or  intent  to  make 
a  cross  cannot  be  counted,  since  to  do  so  would  nullify  the 
amendatory  requirement  of  the  statute  that  the  voter,  in 
preparing  his  ballot,  must  stamp  a  cross  in  the  square. 

Appeal  from  First  Judicial  District  Court,  Ormsby 
County ;  Frank  P.  Langan,  Judge. 

Election  contest  proceedings  by  W.  H.  James,  Jr., 
against  J.  H.  Stern.  Judgment  for  contestee,  and  con- 
testant appeals  from  the  judgment  and  from  the  order 
denying  his  motion  for  a  new  trial.    AflSrmed. 

Alfred  Chartz,  for  Appellant: 

Where  a  ballot  is  rendered  faulty  by  reason  of  the 
poor  quality  of  paper,  pads,  or  board,  the  defects  may 
be  considered  as  accidental  and  will  not  vitiate  the 
ballot.  State  v.  Sadler,  25  Nev.  189 ;  Dennis  v.  Caugh- 
lin,  22  Nev.  456. 

When  the  voter  can  see  the  effect  of  his  handling  of 
the  ballot,  it  is  his  duty  to  return  it  if  spoiled  and  get  a 
new  one.    Strosnider  v.  Turner,  29  Nev.  350. 

Blurs  and  blotches  caused  by  the  folding  of  the  ballot 
will  not  vitiate  it.  Dennis  v.  Caughlin,  supra ;  State  v. 
Baker,  35  Nev.  317. 

Where  a  ballot  shows  very  light  impressions  of  the 
cross,  but  it  is  evident  the  voter  had  a  proper  stamp 
and  made  regular  impressions,  and  it  is  impossible  to 
point  to  any  identifying  marks  on  its  face,  the  ballot  is 
legal.    Strosnider  v.  Turner,  supra. 

A  double  cross  will  not  vitiate  a  ballot,  where  it  is 
evident  that  the  voter  endeavored  to  retrace  one  cross 
with  a  heavier  stroke  or  impression  of  the  stamp.  State 
V.  Sadler,  supra ;  Strosnider  v.  Turner,  supra. 

"It  is  evident  that,  *  *  *  where  the  unauthorized 
mark  is  not  of  such  a  character  as  to  be  used  readily 
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for  the  purpose  of  identification,  the  ballots  should  be 
counted."    Dennis  v.  Caughlin,  supra. 

It  is  impossible  to  distinguish  any  cross  opposite  a 
number  of  names,  but  there  are  certain  marks,  as 
though  made  with  a  pen  or  brush.  Crosses  made  with 
pen  or  pencil,  or  by  marking  with  the  wrong  end  of 
the  stamp,  as  with  a  pen  or  brush,  invalidate  the  ballot. 
State  V.  Baker,  supra. 

No  cross,  but  distinct  blotches,  appear  opposite  certain 
names.  The  law  calls  for  a  cross,  and  nothing  else,  and 
inside  the  square,  and  nowhere  else.  "A  cross  is  the 
only  mark  authorized  by  statute  *  *  *  and  it  is  only 
by  force  of  the  statute  that  it  gets  its  significance  for 
that  purpose."  In  Re  Vote  Marks,  21  Atl.  962;  Stro- 
snider  v.  Turner,  supra. 

W.  E.  Baldy,  for  Respondent : 

Where  the  intention  of  the  voter  is  clear,  the  ballot 
should  be  received  and  counted;  and  where  it  appears 
that  blurs  or  blotches  are  evidently  the  result  of  folding, 
the  ballot  is  a  good  one  and  should  be  counted.  State  v. 
Sadler,  25  Nev.  179. 

Ballots  which  do  not  show  a  cross,  but  indescribable 
marks,  are  clearly  illegal.  Strosnider  v.  Turner,  29 
Nev.  350. 

Where  there  is  an  apparent  attempt  to  retrace  or  make 
it  more  certain,  and  in  doing  so  more  lines  are  employed 
than  are  necessary  to  make  a  cross,  the  ballot  is  not  for 
that  reason  rendered  invalid.  State  v.  Baker,  35  Nev. 
315;  State  v.  Sadler,  25  Nev.  179;  Strosnider  v.  Turner, 
supra. 

Ballots  marked  with  a  double  cross  have  been  repeat- 
edly held  illegal.  State  v.  Baker,  supra ;  State  v.  Sadler, 
supra. 

Where,  after  each  and  every  name,  there  appears  a 
discernible  cross,  and  blurs  or  blotches  do  not  consti- 
tute distinguishing  marks,  there  is  a  valid  ballot.  State 
V.  Sadler,  supra. 
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Pe7*  Curiam: 

W.  H.  James,  Jr.,  a  Democrat,  and  J.  H.  Stern,  a 
Republican,  were  rival  candidates  for  the  office  of  sheriff 
of  Ormsby  County  at  the  general  election  in  November, 
1920.  There  were  no  other  candidates  for  said  office  at 
said  election.  Upon  the  official  returns,  as  canvassed  by 
the  board  of  county  commissioners  of  said  Ormsby 
County,  Stern  had  a  majority  of  one  vote,  and  he  was 
declared  elected  by  said  board.  Thereafter  a  contest  was 
inaugurated  by  W.  H.  James,  Jr.,  in  the  district  court 
of  said  county,  and  such  proceedings  were  had  therein 
as  resulted  in  a  finding  by  a  trial  court,  sitting  without 
a  jury,  that  Stern  had  received  two  more  votes  than 
James,  and  he  was  accordingly  declared  elected.  James, 
being  dissatisfied  with  the  result,  appeals  to  this  court 
from  the  judgment  rendered  in  favor  of  his  opponent 
and  from  an  order  refusing  him  a  new  trial.  His  appeal 
is  based  upon  the  rulings  of  the  lower  court  in  accepting 
or  rejecting  seven  particular  ballots,  certified  as  Exhibits 
Nos.  12,  4-3,  10-3,  0-3,  N-3,  L-3,  and  K.3.  The  particu- 
lar objections  to  each  ballot  go  to  its  validity  or 
invalidity  as  a  whole,  rather  than  as  to  its  validity  as  a 
vote  for  either  James  or  Stern.  The  integrity  of  the 
ballots  is  not  questioned,  and  they  are  certified  up  to  us 
to  determine  whether  or  not,  as  a  matter  of  law,  the 
markings  and  defects  appearing  upon  the  face  of  each 
ballot,  independently  of  the  other,  constitute  distin-. 
guishing  or  identifying  marks  of  such  character  as  to 
authorize  us  to  accept  or  reject  the  ballot. 

1.  The  general  election  law  provides  in  general  terms 
the  kind  of  ballots  to  be  counted  or  rejected,  and 
contains  this  provision : 

"But  nothing  in  this  act  shall  be  construed  as  grounds 
for  the  rejection  of  a  ballot  where  the  intention  of  the 
voter  is  clear  and  where  marks  on  the  ballot  cannot  be 
definitely  shown  to  be  intentional  distinguishing  marks, 
characters  or  words."  Stats.  1917,  sec.  48,  p.  374;  3 
Rev.  Laws,  p.  2759. 

Vol.  44—28 
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A  distinguishing  mark,  as  contemplated  by  the  law, 
has  been  declared  by  this  court  to  be  that,  if  an 
unauthorized  mark  is  inadvertently  placed  upon  a  ballot 
by  a  voter,  and  is  not  of  a  character  to  be  used  readily 
for  a  corrupt  purpose,  the  ballot  should  be  counted,  but 
that,  if  it  is  made  deliberately  and  may  be  used  as  a 
means  of  identification,  the  ballot  should  be  rejected. 
Dennis  v.  Caughlin,  22  Nev.  447,  41  Pac.  768,  29  L.  R.  A. 
731,  58  Am.  St.  Rep.  761,  and  note ;  47  L.  R.  A.  824,  note. 

2.  From  this  authority  it  follows  that  what  con- 
stitutes a  distinguishing  mark  is  generally  a  question  of 
fact  for  the  trial  court  or  jury,  according  as  the  trial 
may  be  had.  It  being  a  question  of  fact,  we  are  of  the 
opinion  that,  unless  the  marking  is  so  apparent  or  con- 
clusively identifying  that  we  may  say  as  a  matter  of 
law  that  the  mark  may  be  used  for  that  purpose,  the 
finding  of  the  trial  court  upon  such  question  is  conclu- 
sive on  appeal.  It  is  conceded,  or  must  be  conceded,  that 
no  fixed  or  definite  rule  can  possibly  be  prescribed  for 
determining  such  question.  If  the  mark  is  definitely 
shown  to  have  been  intentionally  made,  and  is  of  such 
character  as  may  be  used  for  identification  purposes,  it 
is,  of  course,  a  distinguishing  mark ;  or  if  the  marking 
is  of  such  character  as  the  maker  can  describe  it  to 
another,  it  may  safely  be  said  that  it  is  a  mark  that  may 
be  used  readily  for  identification  purposes,  and  the  ballot 
should  be  rejected. 

3.  The  markings  complained  of  on  Exhibit  No.  12 
constitute  identification  or  distinguishing  marks.  The 
mark  in  the  square  opposite  the  name  of  each  of  the 
three  candidates  specified  was  evidently  made  by  the 
voter  with  the  stamp  furnished  by  law  with  which  to 
indicate  his  choice.  It  is  also  clear  that  the  voter,  in 
making  the  impressions,  in  each  instance  held  the  stamp 
in  such  position  as  to  make  an  impression  in  the  form 
of  an  acute  angle  that  in  no  sense  can  be  said  to  resemble 
a  cross.  The  markings  in  some  of  the  squares  opposite 
the  names  of  other  candidates  show  an  attempt  on  the 
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part  of  the  voter  to  make  a  cross,  with  imperfect  success. 
In  other  instances  the  voter  succeeded  in  making  a  cross. 
Conceding  that  the  voter  in  each  instance  successfully 
indicated  his  choice,  yet  the  statute  requires  that  the 
voter  shall  prepare  his  ballot  by  stamping  a  cross  or  X 
in  the  square,  and  in  no  other  place,  after  the  name 
of  the  person  for  whom  he  intends  to  vote.  In  this 
instance  the  voter  knowingly  failed  to  do  so,  and  left 
upon  the  ballot  a  mark  that,  in  our  judgment,  can  be 
used  readily  as  a  distinguishing  mark;  that  is  to  say, 
in  our  opinion,  the  mark  is  of  such  character  that  it 
may  be  described  by  the  maker  to  another  for  that  pur- 
pose. Hence  we  conclude  that  the  ballot,  as  a  matter  of 
law,  should  have  been  rejected  and  not  counted  for 
Stern. 

4.  The  ballot  certified  as  Exhibit  4-3  is  a  good  ballot. 
The  defect  upon  this  ballot  consists  of  a  heavy  blot 
unintentionally  made  in  the  square  opposite  the  name 
of  one  of  the  candidates  thereon,  and  it  is  of  such  charac- 
ter that  the  defect  could  not  be  used  readily  for  a  corrupt 
purpose,  and  was  properly  counted  for  Stern. 

5.  Exhibit  10-3  presents  this  sort  of  situation :  The 
voter  marked  a  so-called  double  cross  in  the  square 
opposite  the  name  of  Peter  Crow,  a  single  candidate  for 
county  commissioner  (long  term) .  It  is  not  denied  that 
the  ballot  is  otherwise  regulai*  in  form.  We  are  of  the 
opinion  that  this  particular  marking  comes  within  the 
principle  announced  in  the  cases  of  State  v.  Sadler,  25 
Nev.  131,  58  Pac.  284,  59  Pac.  546,  63  Pac.  128,  83  Am. 
St.  Rep.  573 ;  Sweeney  v.  Hjul,  23  Nev.  409,  48  Pac.  1036, 
49  Pac.  169,  that  where  it  is  apparent  the  voter  had 
attempted  to  retrace  lines  composing  the  cross,  with 
the  honest  purpose  and  bona-fide  attempt  to  comply 
with  the  requirement  of  the  law,  the  ballot  should  not 
be  rejected.  There  is  nothing  about  the  particular  mark 
that  definitely  shows  it  was  intentionally  made  in  such 
manner  as  to  enable  a  third  person  to  determine  from  an 
inspection  of  it,  without  further  aid,  that  the  same  was 
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deposited  by  a  particular  person.  There  is  nothing 
about  the  marking  to  show  that  it  was  in  fact  used  for 
corrupt  purposes,  or  could  be  used  readily  for  such 
purpose.    The  ballot  was  properly  counted  for  Stern. 

Counsel  for  appellant  insists  that  the  lower  court 
erred  in  sustaining  respondent's  objections  to  Exhibits 
0-3,  N-3,  L-3,  and  K-3,  and  in  refusing  to  count  said 
ballots  for  appellant. 

6.  The  particular  objection  to  Exhibit  0-3  is  that 
there  appears  in  the  square  opposite  the  name  of  the 
candidate  Donovan  a  distinguishing  mark,  caused 
apparently  by  the  voter  having  stamped  a  cross  in  the 
square  and  then  made  an  ineffectual  attempt  to  erase 
it,  and  in  so  doing  the  voter  disturbed  the  texture  of 
the  paper  and  left  a  decidedly  distinguishing  mark. 

A  ballot  that  is  disfigured  by  the  voter  deliberately 
and  intentionally  attempting  to  scratch  out  and  obliter- 
ate a  cross  made  opposite  the  name  of  a  candidate 
thereon  should  not  be  counted.    Sweeney  v.  Hjul,  supra. 

The  defect  is  such  that  may  be  used  readily  for  the 
purpose  of  identification,  and  the  court's  ruling  was 
correct.    The  ballot  was  properly  rejected. 

7.  The  lower  court  sustained  the  objection  of  the 
respondent  interposed  to  Exhibit  N-3,  upon  the  ground 
that  in  the  squares  opposite  the  names  of  several  can- 
didates the  marks  are  so  conclusively  indistinguishable 
as  not  to  indicate  the  slightest  attempt  or  intent  to 
make  a  cross.  To  count  such  a  ballot  would  nullify  the 
mandatory  requirement  of  the  statute  that  the  voter  in 
preparing  his  ballot  must  stamp  a  cross  in  the  square, 
and  in  no  other  place,  after  the  name  of  the  person  for 
whom  he  intends  to  vote.  In  this  particular  instance 
there  is  an  indescribable  impression  in  the  squares  oppo- 
site the  names  of  several  candidates  of  such  a  character 
that  it  is  impossible  to  form  an  opinion  as  to  whether 
or  not  the  voter  had  any  intention  of  complying  with  the 
requirement  of  the  statute.  The  ballot  was  properly 
rejected. 
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For  the  same  reason  we  are  of  the  opinion  that  the 
court  ruled  correctly  in  rejecting  Exhibit  L-3. 

Exhibit  K-3  presents  the  common  occurrence  of  a 
voter  stamping  a  cross  and  then  erasing  it,  thereby 
leaving  the  ballot  in  such  condition  as  to  make  the 
erasure  serve  as  an  identifying  mark.  In  this  particular 
instance  the  voter  succeeded  so  effectually  in  erasing 
a  cross  stamped  in  the  square  opposite  the  name  of  a 
candidate  as  to  nearly  mutilate  the  paper.  The  ballot 
was  properly  rejected. 

Our  conclusion  upon  appellant's  assignments  of  error 
decreases  Stem's  majority  to  one  vote.  The  certificate 
of  election  as  originally  issued  to  him  will  stand,  and 
the  judgment  and  order  appealed  from  are  afiirmed. 


[No.  2471] 

PHCEBE  J.  GUISTI,  Respondent,  v.  JOHN  GUISTI, 

Appellant. 

[196Pac.337] 

1.  Appeal  and  Errob — General  Order  of  Reversal  Left  Litiga- 

tion IN  Situation  Prior  to  Judgment. 

General  order  of  reversal  of  judgment  for  plaintiff,  and  of 
order  denying  defendant's  motion  for  new  trial,  left  the  litiga- 
tion in  the  situation  it  was  in  prior  to  entry  of  the  judgment ; 
the  reversal  not  barring  further  proceedings  in  the  same  suit. 

2.  Appeal  and  Error — Order  after  General  Reversal,  Permitting 

Amendment  of  Complaint,  Not  Final. 

Order  of  the  trial  court,  after  general  reversal  of  judgment 
for  plaintiff  and  of  order  denying  defendant  new  trial,  allow- 
ing the  filing  of  an  amended  complaint  by  plaintiff,  was  not 
a  final  judgment,  or  an  order  entered  after  a  final  judg- 
ment, and  so  was  not  appealable,  to  give  the  supreme  court 
jurisdiction  to  consider  the  question  whether  the  trial  court 
erred  in  permitting  the  amendment  to  be  filed. 

Appeal  from  Fifth  Judicial  District  Court,  Nye 
County ;  Mark  R.  Averill,  Judge. 

Action  by  Phoebe  J.  Guisti  against  John  Guisti.  From 
a  judgment  for  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendant  appealed,  the  judgment  and  order 
being  reversed,  plaintiff  applying  in  the  form  of  a  motion 
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for  permission  to  amend  her  ori^nal  complaint,  and  the 
court  allowing  and  ordering  the  offered  amended  com- 
plaint to  be  filed,  and  from  such  order  defendant  appeals. 
Appeal  dismissed.    Petition  for  rehearing  denied. 

Forman  &  Mcknight,  for  Appellant : 

The  order  of  the  lower  court  in  allowing  the  filing  of 
the  amended  complaint  should  be  reversed,  with  direc- 
tions to  make  such  orders  as  may  be  necessary  to  carry 
into  full  force  and  effect  the  former  final  judgment  of 
reversal. 

The  lower  court  erred  in  allowing  the  respondent  to 
file  amended  complaint,  because  the  ruling  and  order 
were  made  after  final  judgment  of  reversal,  and  said 
amended  complaint  substituted  or  introduced  a  new  and 
different  cause  of  action.  The  power  of  the  supreme 
court  on  appeal  is  governed  by  statute.  Rev.  Laws,* 
4835,  5359 ;  Stats.  1913,  274.  By  ordering  the  reversal 
of  the  judgment,  the  supreme  court  intended  to  and  did 
finally  determine  the  case,  as  said  court  had  full  power 
to  do.  Musser  v.  Harwood,  23  Mo.  App.  495 ;  Strottman 
V.  Railroad,  228  Mo.  154. 

The  lower  court  cannot  allow  an  amendment  to  the 
pleadings  which  states  a  new  and  different  cause  of 
action.  Stewart  v.  Salamon,  97  U.  S.  361 ;  21  R.  C.  L. 
581;  4  C.  J.  1228;  Taylor  v.  Keeler,  51  Conn.  397; 
Lowry  v.  Davenport,  80  Ga.  742;  Edgar  v.  Greer,  14 
Iowa,  211.  "The  general  rule  also  prohibits  the  substi- 
tution of  an  entirely  new  cause  of  action."  21  R.  C.  L. 
581.  After  a  reversal  of  a  judgment  because  of  the 
indefiniteness  of  a  contract,  the  plaintiff  should  not  be 
permitted  to  amend  for  the  purpose  of  allowing  him  to 
change  his  testimony  and  recover  on  a  definite  contract. 
Bluemner  v.  Garvin,  108  N.  Y.  Supp.  791 ;  Barnes-King 
D.  Co.  V.  Assets  C.  Co.,  123  C.  C.  A.  490. 

Thompson  &  Thompson,  for  Respondent : 

The  supreme  court  by  its  decision  did  not  intend  to 
finally  determine  the  cause,  but  left  it  just  as  it  stood 
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before  the  trial  in  the  lower  court,  to  be  determined  by 
that  court,  guided  by  the  law  and  rules  as  laid  down  by 
the  decision.  "The  reversal  of  a  judgment  throws  the 
whole  matter  open  and  destroys  its  effect  as  an  estoppel ; 
the  judgment  no  longer  effects  a  merger  of  the  cause  of 
action,  and  it  does  not  bar  a  second  action  on  the  same 
demand."   2  Black,  Judgments,  683. 

By  the  order  allowing  respondent  to  file  the  amended 
complaint,  the  appellant  will  not  be  injured,  nor  will  he 
lose  any  opportunity  to  present  his  defense  to  the  same. 
The  court  therefore  had  the  right  to  allow  the  amend- 
ments. 1  Ency.  PI.  &  Pr.  515 ;  McCausland  v.  Ralston, 
12  Nev.  195 ;  Quillen  v.  Arnold,  12  Nev.  235.  "Statutes 
of  amendment  are  remedial  and  must  be  construed  and 
applied  liberally  in  favor  of  the  privilege  of  amending. 
Upon  this  proposition  there  are  no  dissenting  authori- 
ties." 1  Ency.  PI.  &  Pr.  516.  "If  the  same  evidence  will 
support  both  complaints,  and  the  same  measure  of  dam- 
ages will  apply  to  both,  the  change  is  an  amendment, 
and  not  a  substitution  of  another  cause."  Liggett  v. 
Ladd,  23  Or.  26.  New  averments  as  to  manner,  time, 
and  place  of  the  same  transaction  are  not  a  new  cause. 
Nash  V.  Adams,  24  Conn.  33 ;  1  Ency.  PI.  &  Pr.  557 ; 
Cal.  Ins.  Co.  v.  Gracey,  24  Pac.  578 ;  Cox  v.  McLaughlin, 
76  Cal.  60. 

By  the  Court,  Sanders,  C.  J. : 

Phoebe  J.  Guisti,  the  widow  of  Lawrence  Guisti, 
brought  her  action  in  the  district  court  of  Nye  County 
against  John  Guisti,  the  father  and  heir  of  her  deceased 
husband,  to  recover  judgment  for  the  sum  of  $3,000, 
being  the  aggregate  of  sums  alleged  to  have  been  con- 
tributed to  her  husband  during  the  coverture  for  the 
erection  of  a  certain  building  and  in  the  purchase  of  a 
"saloon  and  gambling  outfit"  in  the  town  of  Beatty, 
Nevada,  and  to^  be  relieved  against  certain  alleged 
fraudulent  acts  alleged  to  have  been  perpetrated  upon 
her  by  the  defendant  prior  to  and  in  the  course  of  his 
administration  of  her  husband's  estate,  and  demanding 
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that  the  judgment  for  the  moneys  so  contributed  and  the 
arrearages  of  an  allowance  made  to  her  as  widow  be 
declared  a  lien  upon  the  realty  of  said  estate,  and  for 
general  relief. 

The  cause  was  tried  before  the  court  without  a  jury, 
which  ultimately  resulted  in  a  judgment  and  decree  in 
favor  of  plaintiff.  The  cause  was  appealed  to  this 
court  by  the  defendant  from  an  order  denying  to  defen- 
dant a  new  trial,  and  from  the  judgment.  This  court, 
in  1918,  rendered  its  opinion  and  decision,  reversing 
said  j  udgment  and  said  order,  and  in  so  doing  used  this 
language : 

"For  the  reasons  given,  it  is  ordered  that  the  judg- 
ment and  order  appealed  from  be,  and  the  same  are 
hereby,  reversed."  Guisti  v.  Guisti,  41  Nev.  349,  171 
Pac.  161. 

An  application  for  a  rehearing  was  denied,  and  the 
remittitur  of  this  court  followed  in  accordance  with  its 
order.  Thereafter  the  plaintiff,  Phoebe  J.  Guisti,  made 
application,  in  form  of  a  motion  in  the  court  below,  to 
allow  her  to  amend  her  original  complaint  in  the  action, 
exhibiting  with  her  motion  the  proposed  amended  com- 
plaint. The  motion  was  bitterly  protested.  Thereafter 
the  court  allowed  and  ordered  the  offered  amended  com- 
plaint to  be  filed.  Thereupon  the  defendant  gave  notice 
of  appeal,  stating  in  his  notice  that  he  appeals  to  this 
court — 

"from  thQ  ruling  and  order  made  after  final  judgment 
herein  by  the  above-entitled  court  on  the  27th  day  of 
July,  1920,  allowing  the  filing  of  the  amended  complaint 
by  the  plaintiff,  and  from  the  whole  thereof." 

Upon  the  settlement  of  the  bills  of  exception  and  the 
filing  of  the  record  upon  appeal,  the  appellant  filed 
herein  his  assignment  of  errors,  and  for  error  alleges 
that  the  lower  court  erred  in  two  particulars:  First, 
that  the  court  was  without  power  or  authority  to  allow 
respondent  to  amend  her  original  complaint  after  final 
judgment  in  the  cause  and  after  final  judgment  of 
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reversal  therein  by  this  court;  and,  second,  that  said 
amended  complaint  so  allowed  to  be  filed  substitutes  or 
introduces  an  entirely  new  and  different  cause  of  action. 
There  has  never  been  any  particular  uniformity  in 
the  mode  pursued  by  this  court  in  rendering  its  decision 
or  in  entering  its  judgment.  In  this  instance  the  judg- 
ment of  reversal  followed  the  language  of  the  opinion  of 
the  judge  who  delivered  it.  Except  in  cases  calling  for 
a  different  judgment  or  order,  the  language  generally 
employed  relative  to  its  judgments  and.  orders  is  that  the 
judgment  or  order  is  reversed  or  affirmed,  as  the  case 
may  be. 

1.  We  are  now  called  upon  to  determine  whether  a 
simple  judgment  of  reversal  is  a  bar  to  further  pro- 
ceedings in  the  same  suit.  The  question  is  one  of  first 
impression  in  this  court,  and  we  have  given  it  the  atten- 
tion its  importance  deserves,  and  our  conclusion,  in  brief, 
is  that  the  general  order  of  reversal  was  to  leave  the 
litigation  in  the  situation  it  was  prior  to  the  entry  of 
the  judgment.  In  support  of  this  conclusion  we  cite 
with  approval  the  early  California  cases,  which  have 
been  reaffirmed,  followed,  and  cited  in  several  later  cases, 
of  Stearns  v.  Aguirre  et  al.,  7  Cal.  443,  and  Phelan  v. 
Supervisors  of  San  Francisco,  9  Cal.  15. 

2.  The  order  appealed  from  not  being  a  final 
judgment,  or  an  order  entered  after  a  final  judgment,  we 
are  without  jurisdiction  to  consider  the  contention  that 
the  district  court  erred  in  permitting  the  amendment  to 
the  complaint  to  be  filed,  and  we  have  jurisdiction  only 
to  order  a  dismissal  of  the  appeal,  leaving  the  defen- 
dant to  proceed  in  the  district  court  as  he  may  be 
advised. 

It  is  ordered  that  the  appeal  be  dismissed. 

On  Petition  for  Rehearing 

Per  Curtain: 
Rehearing  denied. 
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[No.  2399] 

STUDEBAKER  BROTHERS  COMPANY  OF  UTAH 
(A  Corporation)  ,  Respondent,  v.  A.  B.  WITCHER, 
A.  JURICH,  GEORGE  A.  MCDONALD,  and 
BARTLEY  J.  SMITHSON,  Appellants. 

[195  Pac.  334] 

1.  Chattel  Mortgages — Contract  Held  "Cojjditional  Sale"  and 

Not  "Chattel  Mortgage." 

A  contract  concerning  an  automobile  held  a  "conditional 
sale"  and  not  a  "chattel  mortgage,"  the  distinguishing  feature 
being  the  retention  of  the  title  to  the  property  in  the  seller 
until  the  full  payment  of  the  price,  which  was  valid  under 
uniform  sales  act,  sec.  20,  subd.  1,  although  it  contained  pro- 
vision "All  other  sums  of  money  payable  to  you,  whether  evi- 
denced by  note,  book  account  or  otherwise,  also  any  judgments 
which  you,  your  successors  or  assigns  may  obtain  thereafter 
shall  have  been  fully  paid  in  money,  at  which  time  ownership 
shall  pass  to  me,"  and  although  seller  was  empowered  to  take 
possession  of  the  property,  credit  buyer  with  the  fair  market 
value  thereof,  and  hold  him  for  the  balance  of  the  purchase 
price. 

2.  Trover  and  Conversion — Demand  Unnecessary. 

When  conversion  is  otherwise  shown  by  the  evidence,  a 
demand  is  unnecessary. 

3.  Sales — Taking  by  Vendee  of  Car  Rightfully  in  Possession 

OF  Conditional  Vendor  Held  a  Conversion. 

Where  seller's  right  to  take  possession  of  automobile  upon 
default  of  obligations  imposed  upon  conditional  vendee  was 
absolute,  the  exercise  thereof  by  the  vendor  made  the  vendor's 
possession  lawful,  and  when  purchaser  subsequently  went  into 
the  garage  of  the  vendor  and,  under  circumstances  tending  to 
show  force,  resumed  possession  of  the  property,  his  taking  it 
from  the  lawful  possession  of  the  vendor  was  tortious  and 
amounted  to  a  conversion. 

4.  Execution — Purchase  Only  Succeeded  to  Right,  Title,  and 

Interest  of  Judgment  Debtor. 

Where  judgment  debtor  was  conditional  vendee  of  an 
automobile,  and  had  no  interest  beyond  a  right  to  purchase 
it  ou  condition,  a  purchaser  under  execution  succeeded  only 
to  his  right,  title,  and  interest,  and  where  conditional  vendor, 
by  reason  of  judgment  debtor's  failure  to  keep  his  contractual 
obligations,  exercised  its  right  to  take  possession,  the  judg- 
ment debtor's  interest  and  the  title  of  the  purchaser  at  the 
execution  sale  met  with  a  common  fate  and  were  extinguislied, 
even  though  the  sheriff  and  the  purchaser  at  the  sale  had  no 
tiotice  of  the  conditional  contract. 
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5.  Pbopebty — Possession  of  Automobile  Presumed  to  Continue 

IN  Defendant. 

In  a  claim  and  delivery  action  commenced  on  September  0, 
where  possession  was  shown  to  be  In  defendant  on  July  16,  and 
it  nowhere  appears  that  he  sold  the  property  to  any  one,  con- 
tinuity of  possession  of  the  property  by  the  defendant  until 
the  beginning  of  the  action  may  be  presumed. 

6.  Property — Evidence  Held  Not  to  Overcome  Presumption  that 

Defendant  Remained  in  Possession  of  Property  Until  Com- 
mencement OF  Action. 

In  claim  and  delivery  to  obtain  possession  of  an  automobile, 
the  mere  fact  that  third  persons  were  in  possession  and  seemed 
to  have  control  of  the  car  held  insufficient  to  overcome  a  pre- 
sumption of  continuity  of  possession  in  defendant,  who  was 
shown  to  have  been  in  possession  of  the  car. 

7.  Sales — ^Damages  in  Addition  to  Value  of  Automobile  Held 

Erroneous. 

Damages  for  depreciation  were  properly  allowed  in  claim 
and  delivery  to  recover  an  automobile,  proceeding  being  brought 
by  conditional  vendor  on  failure  of  vendee  to  comply  with 
obligations  of  the  contract,  but  the  court  erred  in  the  judg- 
ment in  decreeing  that  in  case  of  delivery  of  the  property 
plaintiff  recover  such  damages  in  addition  to  the  value  of  the 
property,  which  was  placed  at  $600;  it  appearing  that  $600 
was  the  unpaid  purchase  price  of  the  car,  and  plaintiff  was 
only  entitled  to  recover  damages  to  the  extent  that  it  be  made 
whole  upon  his  contract. 

8.  Statutes — Courts  Must  Look  to  Intention  of  Leoisi^ture. 

It  is  elementary  that  in  construing  a  statute  the  courts  must 
look  to  the  intention  of  the  lawmaking  body.  (Ducker,  J., 
dissenting.) 

9.  Evidence — Historical    Fact    that    Legislative     Commission 

Revised  Laws. 

It  is  an  historical  fact  of  which  the  court  may  take  judicial 
notice  that  the  legislature  appointed  commission  to  revise  the 
laws,  including  the  civil  practice  act,  and  that  the  commis- 
sion was  composed  of  the  members  of  the  supreme  court. 
(DucKER,  J.,  dissenting.) 

10.  New  Trial — ^Written  Notice  Unnecessary  for  Beginning  of 
Ten-Day  Period  Within  Which  to  Move  for  New  Trial. 

Under  Rev.  Laws,  5323,  providing  that  notice  of  intention  to 
move  for  a  new  trial  shall  be  served  within  ten  days  "after 
notice  of  the  decision,"  the  ten-day  period  begins  to  run  from 
notice  of  the  decision,  however  obtained ;  written  notice  beini? 
unnecessary.    (Ducker,  J.,  dissenting.) 

Appeal  from  Ninth  Judicial  District  Court,  White 
Pine  County ;  C.  J,  McFadden,  Judge. 
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Action  by  the  Studebaker  Brothers  Company  of  Utah 
against  A.  B.  Witcher  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Modified  and  aflSrmed. 
Petition  for  rehearing  denied. 

G.  F.  Boreman,  for  Appellants : 

The  judgment  of  the  lower  court  was  improper.  The 
same  should  be  reversed,  with  instructions  to  enter 
judgment  in  favor  of  appellant. 

Appellant's  possession  was  peaceably  and  lawfully 
acquired.  It  must  therefore  be  shown  that  a  demand 
was  made  upon  him  and  that  he  refused  to  deliver  pos- 
session. A  detention  of  the  property  by  him  did  not 
become  unlawful  until  he  had  been  apprised  of  respon- 
dent's claim  and  had  refused  to  recognize  it,  by  refusing 
delivery.  Where  the  possession  of  the  defendant  has 
been  peaceably  and  lawfully  acquired,  a  demand  is  a 
necessary  prerequisite  to  recovery  by  the  plaintiff. 
Jumiska  v.  Andrews,  92  N.  W.  470;  Caldwell  v.  Pray, 
2  N.  W.  52 ;  Keller  v.  Robinson,  38  N.  E.  1074 ;  Combs 
V.  Bays,  49  N.  E.  358 ;  Galvin  v.  Bacon,  25  Am.  Dec.  258 ; 
Ludden  v.  Sumter,  25  S.  E.  150;  Ellis  v.  Simpkins,  45 
N.  W.  646 ;  Plana  Mfg.  Co.  v.  N.  P.  E.  Co.,  53  N.  W.  202. 

Appellant  was  not  in  possession  of  the  car  at  the  time 
of  the  commencement  of  the  suit.  To  maintain  replevin 
it  must  appear  that  the  defendant  was  in  possession  at 
the  time  of  the  commencement  of  the  action.  Gardner 
V.  Brown,  22  Nev.  156 ;  Robb  v.  Dobrinski,  78  Pac.  101 ; 
Riciotto  V.  Clement,  29  Pac.  414 ;  Richards  v.  Morey,  65 
Pac.  886 ;  Burr  v.  McCallum,  80  Am.  St.  677 ;  Kierbow 
V.  Young,  8  L.  R.  A.  (N.S.)  216;  McCormick  v.  Woulph, 
76  N.  W.  939;  West  v.  Graff,  55  N.  E.  506;  Myrick  v. 
Nat.  Cash  Register,  25  South.  155. 

Whether  a  transaction  constitutes  a  conditional  sale  or 
a  chattel  mortgage  ultimately  depends  on  the  intention 
of  the  parties,  as  expressed  by  and  ascertained  from 
their  conduct  and  the  attendant  circumstances,  and  from 
the  terms  of  the  agreement  entered  into  by  them.  In 
doubtful  cases  the  transaction  will  be  construed  as  a 
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mortgage,  rather  than  as  a  conditional  sale.    Mathews  v. 
Sheehan,  69  N.  Y.  585;  24  R.  C.  L.  744;  11  C.  J.  p.  412. 

The  mere  fact  that  by  agreement  the  title  is  to  remain 
in  the  vendor  until  the  notes  fctr  the  purchase  price  are 
paid,  does  not  necessarily  import  that  the  transaction 
was  a  conditional  sale.  Chicago  Ry.  Equip.  Co.  v.  Mer- 
chants' Bank,  136  U.  S.  268;  Young  v.  Phillips,  169 
N.  W.  822-;  Atkinson  v.  Japink,  152  N.  W.  1079. 

The  provisions  of  the  agreement  indicate  a  mortgage, 
rather  than  a  conditional  sale.  Tompkins  Co.  v. 
Monticello  C.  0.  Co.,  137  Fed.  630. 

There  was  no  waiver  of  notice  of  the  decision  of  the 
lower  court.  Keane  v.  Murphy,  19  Nev.  95.  Written 
notice  was  necessary,  unless  waived  by  facts  appearing 
in  the  records,  files,  or  minutes.  Mere  actual  notice  is 
insufficient.  Mallory  v.  See,  129  Cal.  356.  Where  a 
notice  is  authorized  or  required  in  legal  proceedings, 
written  notice  is  understood.  29  Cyc.  1117 ;  Pierson  v. 
Love  joy,  53  Barb.  407 ;  McEwen  v.  Montgomery,  5  Hill, 
101;  In  Re  Cooper,  15  Johns.  533;  Norton  v.  New 
York,  38  N.  Y.  S.  90 ;  State  v.  Elba,  34  Wis.  169. 

Counsel  for  respondent  served  written  notice  of  the 
decision,  thereby  indicating  their  construction  of  the' 
law.  Under  the  doctrine  of  contemporaneous  construc- 
tion, a  course  of  conduct  which  indicates  a  particu- 
lar understanding  of  a  statute  will  be  given  great 
weight  by  the  court  in  determining  its  real  meaning. 
36  Cyc.  1139 ;  Nimrod  Coal  Co.  v.  Stevens,  67  N.  E.  389. 

Chandler  &  Qitayle,  for  Respondent : 

Demand  is  required  only  when  the  property  sought  is 
in  the  lawful  possession  of  another.  Whitman  M.  Co. 
V.  Tritle,  4  Nev.  494;  Ward  v.  Carson  R.  W.  Co.,  13 
Nev.  44 ;  Hanson  v.  Chiatovich,  13  Nev.  393.  Under  the 
execution  sale  appellant  obtained  only  such  right,  title, 
and  interest  as  the  judgment  debtor  had  in  and  to  the 
automobile  on  the  day  execution  was  levied.  Rev.  Laws, 
5296;  Hanson  v.  Chiatovich,  supra. 

It  was  not  necessary  to  prove  possession  in  appellant 
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at  the  time  of  the  commencement  of  the  action.  The 
common-law  rule  was  that  an  action  in  replevin  could 
not  be  maintained  against  a  defendant  who  was  not  in 
possession  at  the  time  the  demand  was  made  or  suit 
commenced.  This  still  remains  the  general  rule,  but 
"the  one  important  exception  being  cases  in  which  the 
defendant  has  parted  with  the  property  in  bad  faith." 
Andrews  v.  Hoeslechm,  18  L.  R.  A.(N.S.)  1265;  23 
R.  C.  L.  876;  Holliday  v.  Poston,  38  S.  E.  449. 

A  person  in  possession  of  goods  without  right  cannot 
avoid  an  action  of  replevin  by  transferring  the  posses- 
sion to  another,  even  though  the  transfer  be  made 
before  the  commencement  of  the  suit.  Helman  v. 
Withers,  30  N.  E:  5 ;  Singer  S.  M.  Co.  v.  Robertson,  127 
N.  W.  866. 

If  necessary  to  sustain  the  judgment,  this  action  may 
be  regarded,  under  the  pleadings  and  proof,  as  one  for 
conversion,  in  which,  clearly,  possession  in  defendant 
at  the  commencement  of  the  action  need  not  be  proved. 
Faulkner  v.  Bank,  62  Pac.  463 ;  Benzler  v.  Van  Fleet,  152 
Pac.  736 ;  Dennison  v.  Chapman,  39  Pac.  61 ;  Bedolla  v. 
Williams,  115  Pac.  747;  Townsend  v.  Hagar,  72  Fed. 
•949;  Lytton  Mfg.  Co.  v.  House  Lumber  Co.,  77  S.  E. 
233 ;  Bradburn  v.  Roberts,  61  S.  E.  617. 

Possession  in  appellant  at  the  commencement  of  the 
action  was  legally  proved.  The  law  presumes,  in  the 
absence  of  a  contrary  showing,  that  such  possession  con- 
tinued to  the  time  the  action  was  commenced.  "Like- 
wise, possession  being  a  fact  continuous  in  its  nature, 
when  its  existence  is  once  shown,  it  will  be  presumed  to 
continue  until  the  contrary  is  proved."  10  R.  C.  L.  872 ; 
Table  Mountain  Co.  v.  Waller's  Co.,  4  Nev.  219;  1 
Jones,  Evid.,  sec.  58a;  Wigmore,  Evid.,  sec.  2530; 
O'Neil  v.  N.  Y.  M.  Co.,  3  Nev.  141 ;  Dixon  v.  Ahern,  19 
Nev.  422;   Wails  v.  Farrington,  116  Pac.  428. 

The  original  contract  was  not  a  chattel  mortgage,  but 
a  conditional  sale.  Uniform  Sales  Act,  Stats.  1915,  p. 
199.    "Where  the  buyer  is  by  the  contract  bound  to  do 
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anything  as  a  condition,  either  precedent  or  concurrent, 
on  which  the  passing  of  the  property  depends,  the  prop- 
erty will  not  pass  until  the  condition  be  fulfilled,  even 
though  the  goods  may  have  been  actually  delivered  into 
the  possession  of  the  buyer."  Benj.,  Sales,  3d  ed.  sec. 
320;  Harkness  v.  Russell,  118  U.  S.  663;  Bierce  v. 
Hutchins,  205  U.  S.  340 ;  Bryant  v.  Swafford,  214  U.  S. 
279 ;  Bailey  v.  Baker,  239  U.  S.  268 ;  In  Re  Newton  & 
Co.,  153  Fed.  841 ;  Big  Four  I.  Co.  v.  Wright,  207  Fed. 
535 ;  In  Re  Columbus  Buggy  Co.,  143  Fed.  859 ;  Stude- 
baker  Bros.  Co.  v.  Mau,  80  Pac.  151. 

The  court  did  not  err  in  awarding  damages.  The 
impairment  of  its  value,  and  the  deterioration  from  the 
use  of  the  car,  justified  the  court  in  awarding  damages. 
34  Cyc.  564 ;  Morris  v.  Allen,  121  Pac.  690 ;  Blackie  v. 
Cooney,  8  Nev.  41. 

Appellant's  notice  of  intention  to  move  for  a  new 
trial  came  too  late.  Stats.  1907,  p.  359;  Rev.  Laws, 
5323.  His  counsel  was  present  in  court  when  the  deci- 
sion was  rendered,  and  asked  to  be  advised  of  the  entry 
of  formal  judgment.  These  facts  constitute  waiver  of 
right  to  notice  of  decision,  even  in  those  jurisdictions 
where  written  notice  is  required  by  the  statute.  Gard- 
ner V.  Stare,  67  Pac.  5 ;  Barron  v.  Deleval,  58  Cal.  95. 

By  the  Court,  Ducker,  J. : 

This  is  an  action  of  claim  and  delivery  under  the 
statute,  brought  to  recover  the  possession  of  a  certain 
automobile  with  equipment  and  accessories.  The  prayer 
of  the  complaint  is  as  follows : 

"Wherefore,  plaintiff  demands  judgment  against  the 
defendants  for  the  recovery  of  the  possession  of  said 
property,  goods  and  chattels,  or  for  the  sum  of  $600, 
the  value  thereof,  in  case  a  delivery  cannot  be  had, 
together  with  $350  damages,  and  for  its  costs  of  suit." 

The  plaintiff,  respondent  here,  prevailed  in  the  lower 
court  and  judgment  was  entered  to  the  effect  that  the 
plaintiff  recover  from  the  defendants  the  possession  of 
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the  property  described  in  the  complaint,  together  with 
$150  damages,  and  in  case  delivery  thereof  could  not  be 
had  the  sum  of  $600,  the  value  of  the  property,  in  addi- 
tion to  its  said  damages  and  costs.  A  motion  for  a  new 
trial  was  made,  which  was  denied  by  the  court.  From 
the  judgment  and  order  denying  the  motion  for  a  new 
trial,  the  defendant  appealed;  the  defendant  Witcher 
appealing  separately  from  the  other  defendants.  This 
is  the  appeal  of  the  defendant  Witcher. 

The  trial  court  denied  the  motion  upon  the  ground, 
among  others,  that  appellant  lost  his  right  to  a  new 
trial  by  his  failure  to  apply  therefor  within  the  time 
allowed  by  law.  This  is  one  of  the  questions  presented 
by  the  assignment  of  errors.  Respondent  asserts  that 
the  motion  was  properly  disregarded  because  not  made 
within  the  time  prescribed  by  the  statute  governing  such 
cases,  and  for  the  further  reason  that  the  facts  show  a 
waiver  of  the  right.  The  admitted  facts  bearing  upon 
the  question  are  as  follows: 

On  November  30,  1918,  the  court,  in  the  presence  of 
the  attorneys  for  appellant  and  respondent,  orally  ren- 
dered its  decision  in  favor  of  the  respondent  in  open 
court,  and  directed  the  attorneys  for  the  latter  to  pre- 
pare findings  and  judgment  in  accordance  with  the 
decision.  It  was  thereupon  agreed  between  the  attor- 
neys for  appellant  and  respondent  that  the  attorney  for 
appellant  should  be  advised  immediately  upon  the  entry 
of  judgment  in  order  that  he  might  file  a  bond  to  stay 
execution  pending  a  motion  for  a  new  trial.  On  Decem- 
ber 16,  1918,  respondent  filed  and  served  upon  the 
respective  attorneys  for  appellant  and  his  codefendants 
written  notice  of  the  decision  of  the  court.  On  Decem- 
ber 21,  1918,  the  appellant  on  his  own  behalf  filed  with 
the  clerk  of  the  court  and  served  upon  counsel  for 
respondent  their  several  notices  of  intention  to  move  for 
a  new  trial.  It  thus  appears  that  appellant's  notice  of 
intention  to  move  for  a  new  trial  was  not  filed  or  served 
upon  respondent  within  ten  days  after  the  oral  decision 
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was  rendered  by  the  court,  but  within  ten  days  after 
receiving  said  written  notice  of  the  decision.  His  coun- 
sel contends  that  such  written  notice  is  required  by 
statute  and  that  he  was  therefore  within  the  time 
prescribed  by  law. 

The  question  turns  upon  the  meaning  of  section  381 
of  the  present  civil  practice  act  of  this  state,  concerning 
the  kind  of  notice  of  the  decision  of  the  court  required 
to  be  given  to  the  party  who  may  desire  to  moye  for  a 
new  trial.  Section  197  of  the  old  act  adopted  in  1869 
(Comp.  Laws,  3292)  in  respect  to  this  requirement  read, 
"Within  ten  days  after  receiving  written  notice  of  the 
rendering  of  the  decision  of  the  judge,"  and  remained 
unchanged  until  the  adoption  of  our  present  civil  prac- 
tice act  in  1912.  Section  381  of  this  latter  act,  con- 
taining this  requirement,  reads : 

"The  party  intending  to  move  for  a  new  trial  must, 
within  five  days  after  the  verdict  of  the  jury,  if  the 
action  was  tried  by  jury,  or  within  ten  days  after  notice 
of  the  decision  of  the  court,  or  referee,  if  the  action  was 
tried  without  a  jury,  file  with  the  clerk,  and  serve  upon 
the  adverse  party,  a  notice  of  his  intention,  designating 
the  grounds  upon  which  the  motion  will  be  made  and 
whether  the  same  will  be  made  upon  affidavits  or  upon 
the  minutes  of  the  court."    Rev.  Laws,  5323. 

It  will  be  observed  that  while  the  phraseology  of  the 
requirement  is  slightly  altered  in  the  latter  provision, 
there  is  no  substantial  change  except  in  the  omission 
of  the  word  "written."  It  is  suggested  that  this  may 
have  been  an  inadvertent  omission  on  the  part  of  the 
legislature.  We  see  nothing,  however,  in  the  language 
of  the  entire  provision  to  warrant  this  assumption,  and 
are  inclined  to  the  other  view  taken  by  counsel  for 
appellant  that  the  word  "notice"  was  used  in  the  sense 
of  written  notice,  as  commonly  meant  in  judicial  pro- 
ceedings. In  29  Cyc.  1118,  the  rule  is  thus  unqualifiedly 
stated : 

"The  rule  is  well  settled  that  where  a  notice  is  required 
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or  authorized  by  statute  in  any  legal  proceedings  the 
notice  must  be  in  writing."  Note  33 ;  Pearsons  v.  Love- 
joy,  53  Barb.  (N.  Y.)  407;  In  Re  Cooper,  15  Johns. 
(N.  Y.)  533;  Mason  v.  Kellogg,  38  Mich.  132;  State  v. 
Elba,  34  Wis.  169. 

The  reason  for  a  rule  which  assumes  that  written 
notice  is  intended  when  notice  is  required  in  a  statute 
prescribing  legal  proceedings  is  as  sound  as  it  is  appar- 
ent. Contests  arising  from  mistakes  or  misunderstand- 
ings which  often  might  operate  to  unjustly  deprive  a 
party  of  his  day  in  court,  or  otherwise  result  in  the 
prejudice  of  a  legal  right,  are  thereby  avoided  and  a 
simple  and  definite  practice  obtained. 

It  must  be  presumed  that  the  legislature  of  this  state, 
when  it  enacted  the  statute  containing  said  section  381, 
had  knowledge  of  the  state  of  the  law  in  regard  to  the 
subject-matter  involved.  Clover  Valley  Land  &  Stock  Co. 
V.  Lamb,  43  Nev.  375,  187  Pac.  723.  And  it  may  likewise 
be  credited  with  knowledge  of  the  fact  that  the  old 
practice  act,  of  which  the  latter  practice  act  adopted  in 
1912  is  a  revision,  specifically  required  written  notice 
to  put  in  motion  the  time  within  which  a  party  might 
give  notice  of  his  intention  to  move  for  a  new  trial.  An 
intention,  therefore,  to  change  the  meaning  of  notice  in 
legal  proceedings  and  thereby  work  a  radical  change  in 
a  statutory  rule  of  practice  uniformly  extended  by 
statute  over  a  long  period  of  time,  ought  not  to  be 
inferred  in  the  absence  of  language  furnishing  the  clear- 
est evidence  of  such  an  intent.  No  reason  of  policy  may 
be  advanced  for  such  a  change,  and,  on  the  other  hand, 
it  seems  incredible  that  the  lawmaking  body  intended  to 
abolish  the  simple  and  definite  procedure  of  written 
notice,  and  substitute  therefor  a  twilight  zone  wherein 
the  conflicting  statements  of  opposing  parties  would 
often  be  incapable  of  just  solution  as  to  the  fact  of  actual 
notice.  Such  an  interpretation  would  in  many  cases 
deprive  a  party  of  the  right  of  appeal.  Statutes  giving 
the   right   of   appeal   are   liberally    construed   in    the 
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furtherance  of  justice  so  far  as  may  be  compatible  with 
the  due  preservation  of  orderly  procedure,  and  an  inter- 
pretation that  will  work  a  forfeiture  of  such  right  is 
not  to  be  favored. 

As  written  notice  of  the  decision  of  the  court  is  meant 
in  the  requirement  under  consideration,  and  appellant 
filed  and  served  his. notice  of  intention  to  move  for  a 
new  trial  within  ten  days  after  receiving  such  written 
notice,  he  did  not  lose  his  right  in  this  respect,  unless 
the  facts  shown  amount  to  a  waiver  of  such  right.  If 
he  lost  his  right  to  move  for  a  new  trial  by  waiver,  the 
written  notice  subsequently  given  could  not  restore  it. 

Upon  the  question  of  waiver  contended  for  by  the 
respondent,  its  counsel  have  cited  two  decisions  of  the 
Supreme  Court  of  California  (Barron  v.  Deleval,  58  Cal. 
95,  and  Gardner  v.  Stare,  135  Cal.  118,  67  Pac.  5), 
which  we  would  discuss  if  we  did  not  deem  the  question 
decided  adversely  to  their  contention  in  Keane  v.  Mur- 
phy, 19  Nev.  89,  6  Pac.  840.  In  the  latter  case  counsel 
for  defendant,  who  was  the  losing  party,  was  in  court 
when  the  oral  decision  was  rendered  and  counsel  for 
plaintiff  directed  by  the  court  to  prepare  findings 
accordingly.  Within  a  half  hour  thereafter  one  of  the 
defendant's  attorneys  requested  plaintiff's  attorney  "to 
add  no  more  costs  in  entering  the  judgment  than  they 
could  help,"  and  plaintiff's  attorney  consented.  Upon 
these  facts  the  court  held  that  there  was  no  waiver  of 
the  right  to  have  a  written  notice  of  the  decision.  The 
same  state  of  facts  appears  here.  The  acts  of  the  attor- 
neys were  similar.  In  Keane  v.  Murphy,  supra,  the 
attorney  requested  a  simple  favor  concerning  costs,  and 
in  the  instant  case  the  request  was  for  immediate  notifi- 
cation of  the  entry  of  judgment,  that  a  bond  to  stay 
execution  pending  a  motion  for  a  new  trial  might  be 
furnished.  There  is  nothing  in  this  request  to  indicate 
an  intention  to  waive  written  notice  of  the  decision. 

"The  legal  presumption  of  a  waiver  of  any  right  by 
a  litigant  will  not  be  drawn,  except  in  a  clear  case,  and 
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especially  not,  when  to  allow  such  presumption  would 
deprive  a  party  of  his  day  in  court."  State  v.  Murphy, 
29  Nev.  255,  88  Pac.  337. 

In  the  case  just  cited  this  court  recognized  the  correct- 
ness of  the  ruling  on  the  question  of  waiver  in  Keane  v. 
Murphy,  supra,  and  we  also  consider  it  sound  in  prin- 
ciple and  controlling  on  the  facts  presented  here. 

Appellant's  contention  that  the  lower  court  erred  in 
denying  his  motion  for  a  new  trial  and  in  rendering 
judgment  in  favor  of  respondent,  in  addition  to  the 
point  just  discussed,  is  based  principally  upon  the 
following  grounds:  First,  that  there  was  no  evi- 
dence establishing  the  fact  that  a  demand  was  made 
of  the  appellant  by  the  respondent'  for  the  return  of  the 
property ;  second,  that  possession  of  the  property  by 
the  appellant  at  the  commencement  of  the  action  was  not 
shown ;  and,  third,  that  the  court  erred  in  admitting  in 
evidence  a  certain  contract  marked  Plaintiff's  Exhibit  A, 
and  in  holding  that  the  same  was  a  valid  contract  of 
conditional  sale  and  not  a  chattel  mortgage. 

A  statement  of  the  facts  affecting  these  questions  is 
necessary.  On  April  2,  1917,  one  James  D.  Flamm,  then 
a  resident  of  Salt  Lake  City,  Utah,  made  and  executed 
to  respondent  a  certain  instrument  in  writing,  which, 
omitting  parts  unnecessary  to  a  determination  of  its 
legal  effect  and  the  rights  of  ownership  and  possession 
of  the  automobile  in  dispute,  is  in  the  following  words 
and  figures : 

"Studebaker  Conditional  Sales  Contract.  *  *  *  To 
Salt  Lake  (Branch).  I,  the  undersigned  purchaser,  do 
hereby  acknowledge  having  this  day  received  from  you 
one  Studebaker  motorcar  17 — 6  Model,  touring,  Serial 
No.  641363,  motorcar  No.  37431,  for  which  I  agree  to 
pay  you  $850.00,  of  which  I  now  pay  you  $250.00  and 
agree  to  pay  you  $600.00  as  the  balance  of  the  purchase 
price  of  same,  said  balance  being  payable  in  install- 
ments evidenced  by  promissory  notes,  bearing  interest 
at  the  rate  of  8  per  cent  per  annum  from  date  as  follows : 


I 
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[Statement  of  notes  and  dates  payable.]  *  *  *  It  is 
agreed  that  the  title  to  ownership  in  and  right  of  pos- 
session of  said  motorcar  are  vested  in  you  until  said 
indebtedness  and  all  other  sums  of  money  payable  to 
you,  whether  evidenced  by  note,  book  account  or  other- 
wise, also  any  judgments  which  you,  your  successors  or 
assigns  may  obtain  thereafter  shall  have  been  fully  paid 
in  money,  at  which  time  ownership  shall  pass  to  me.  I 
agree  to  fully  insure  said  motorcar  and  keep  same 
insured  against  fire  and  theft  for  your  benefit,  paying 
the  expense  thereof,  making  policy  payable  to  you  as 
your  interests  may  appear,  and  to  deliver  such  policy  to 
you  upon  request.  In  case  the  said  insurance  is  not 
procured  as  above  provided,  then  you  may  at  your 
option  effect  said  insurance,  and  any  outlay  therefor 
shall  be  and  become  a  debt  payable  under  this  contract 
on  demand.  If  any  of  my  indebtedness  shall  become 
due  and  remain  unpaid  in  whole  or  in  part,  or  if  said 
motorcar  is  removed  or  attempted  to  be  removed  from 
the  state  in  which  I  now  reside,  or  to  be  otherwise  dis- 
posed of,  or  if  I  shall  sell  or  incumber  said  motorcar, 
or  in  case  of  misuse  or  abuse  thereof,  or  whether  you 
shall  deem  the  debt  insecure,  the  full  amount  unpaid 
hereunder,  including  any  notes  given,  shall  become  due 
and  payable  forthwith,  and  you  may,  without  any  previ- 
ous notice  or  demand,  and  without  legal  process,  enter 
into  any  premises  where  said  motorcar  may  be  found  and 
take  possession  thereof,  after  which  you  may,  at  your 
option,  make  such  disposition  of  said  motorcar  as  you 
shall  deem  fit,  and  all  payments  made  by  me  may  be 
retained  by  you  as  liquidated  damages  for-  the  use  of 
said  motorcar  while  in  my  possession,  and  not  as  a 
penalty,  or  said  motorcar  may  be  sold  with  or  without 
notice  either  at  public  or  private  sale  and  the  proceeds, 
less  the  expense  of  taking,  removing,  holding,  and  selling 
said  motorcar,  shall  be  credited  upon  the  amount  unpaid 
hereunder;  or  without  such  sale  there  may  be  credited 
upon  the  amount  unpaid  the  fair  market  value  of  said 
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motorcar  at  the  time  of  repossessing  same,  and  in  either 
event,  in  consideration  of  the  use  and  depreciation  of 
said  motorcar,  I  promise  and  agree  to  pay  the  balance 
forthwith.  I  agree  to  pay  promptly  when  due  all  taxes, 
assessments,  license  fees  and  other  public  charges  which 
may  be  levied  upon  or  in  respect  of  said  motorcar.  I 
expressly  waive  as  against  this  agreement  all  exemp- 
tions and  homestead  laws  and  all  claims  for  damages  of 
whatever  nature,  also  any  and  all  provisions  of  law 
wherein  and  whereby  it  is  required  that  any  sum  of 
money  shall  be  repaid  to  me  or  that  said  motorcar  shall 
be  sold  at  public  or  private  sale,  and  any  part  of  the 
proceeds  accounted  for  or  paid  over  to  me.  I  acknowl- 
edge the  receipt  of  a  true  copy  of  this  contract.  James 
D.  Flamm,  Purchaser,  724  W.  South  Temple  (Address), 
Salt  Lake  City  (County),  Utah  (State  or  Province). 
Witness :    A.  B.  Harrison.    Witness : 

"Accepted  Apr.  6,  1917.  Studebaker  Bros.  Co.  of 
Utah  (Branch),  by  H.  G.  Crandall,  Jr.,  Salesman." 

At  the  time  Flamm  executed  the  above  contract  he 
also  executed  and  delivered  to  respondent  the  nine 
promissory  notes  mentioned  therein.  The  respondent 
was  the  owner  of  the  automobile  when  the  contract  was 
entered  into  for  the  sale  thereof,  and  then  and  there 
received  from  Flamm  the  sum  of  $250,  leaving  a  balance 
due  from  him  of  $600  with  interest  as  evidenced  by  said 
notes.  On  June  30,  1917,  in  Ely,  White  Pine  County, 
Nevada,  the  car  in  question  was  sold  on  execution  at  a 
sheriff's  sale  by  the  sheriff  of  said  county  for  the  sum 
of  $325,  in  satisfaction  of  a  judgment  rendered  against 
said  Flamm  in  the  justice  court  of  Ely  Township  No.  1. 
Appellant  was  the  purchaser  at  said  sale  and  the  sheriff 
delivered  possession  of  the  car  to  him,  together  with  a 
certificate  of  sale  reciting  that  under  the  sale  "all  the 
right,  title  and  interest  of  the  defendant,  J.  D.  Flamm, 
in  and  to  the  automobile  in  question  was  transferred  to 
the  purchaser  on  execution." 

Two  or  three  days  before  July  16,  1917,  appellant 
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placed  the  car  in  the  Service  First  Garage  in  Ely,  a 
garage  belonging  to  the  Lincoln  Highway  Garage  Com- 
pany of  that  city.  He  told  witness  Trembath,  who  was 
in  charge  of  the  garage,  that  the  car  belonged  to  one 
August  Smith.  Subsequently  Trembath  took  instruc- 
tions concerning  the  car  from  Smith  and  washed  it  at 
the  latter's  request. 

On  July  16,  1917,  the  day  Trembath  washed  the  car, 
Mr.  Quayle,  of  the  firm  of  Chandler  &  Quayle,  attorneys 
for  respondent,  and  Mr.  Mathias,  an  owner  in  the  Lin- 
coln Highway  Garage  Company,  visited  the  Service  First 
Garage.  They  moved  the  car  into  a  place  in  the  garage 
where  it  would  not  interfere  with  the  moving  of  other 
cars  and  by  means  of  a  chain  and  lock  fastened  one  of 
the  wheels  to  the  frame  or  spring  of  the  car.  Quayle 
informed  Trembath  that  he  took  possession  of  the  car 
for  the  Studebaker  Brothers  Company,  and  if  anything 
occurred  in  regard  to  it  to  tell  any  of  the  parties  that 
the  key  was  over  at  the  office  of  Chandler  &  Quayle.  He 
also  informed  Mathias  that  subsequent  storage  claims 
or  charges  would  be  paid  by  respondent,  or  Chandler  & 
Quayle,  as  its  agents. 

On  the  21st  of  July,  1917,  appellant  came  to  the 
garage  in  company  with  Mr.  Jurich,  and  the  former 
asked  Trembath  to  help  move  some  cars  so  that  he 
could  get  the  car  out.  Trembath  told  him  that  the  car 
was  locked  up  and  that  Mr.  Quayle  had  the  key.  Appel- 
lant replied:  "We  will  take  care  of  that;  all  I  ask  you 
to  do  is  to  help  me  to  move  some  cars."  Trembath  com- 
plied with  appellant's  request  and  Jurich  took  the  chain 
and  lock  off  the  car  and  drove  it  out  of  the  garage. 
Appellant  then  got  into  the  car  with  Jurich  and  it  was 
driven  away.  The  witness  does  not  know  how  the 
chain  and  lock  were  taken  from  the  car,  but  heard  the 
noise  caused  by  the  removal.  When  the.  car  left  the 
garage  the  body  of  the  car  was  red  in  color.  Subse- 
quently, on  August  29,  1917,  Mr.  Quayle  saw  a  Stude- 
baker automobile  painted  green  standing  on  one  of  the 
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streets  of  Ely,  which  he  identified  by  number  as  the  car 
in  question.  Hartley  J.  Smithson^  one  of  the  defen- 
dants, was  in  the  car,  and  Quayle  told  him  that  the 
car  belonged  to  Studebaker  Brothers  Company.  Smith- 
son  disclaimed  any  interest  in  the  car  and  stated  that 
it  belonged  to  a  man  down  the  street.  The  man  referred 
to  was  George  A.  McDonald,  also  one  of  the  defendants 
in  the  lower  court.  McDonald  came  up  and  took  a  seat 
in  the  car  and  Quayle  asked  him  if  he  owned  the  car. 
He  said,  "No;  he  had  an  interest  in  it."  In  response 
to  another  question  by  Quayle  as  to  who  owned  the  car, 
he  said  that  it  belonged  to  a  couple  of  foreigners  up  at 
the  flat. 

This  action  was  commenced  on  September  6,  1917. 
The  foregoing  evidence,  appearing  in  the  bill  of  excep- 
tions, presents  all  of  the  facts  having  any  bearing  upon 
the  questions  to  be  considered.  The  witness  Smithson 
stated  that  no  demand  was  made  on  him  by  Mr.  Quayle 
for  possession  of  the  car  on  behalf  of  the  respondent. 
Thereafter  Quayle  took  the  stand,  and  in  addition  to 
other  testimony  given  by  him  attempted  to  testify  that 
he  then  and  there  made  a  demand  for  the  possession  of 
the  automobile,  on  behalf  of  respondent,  upon  Smithson 
and  McDonald,  which  was  objected  to  by  counsel  for 
appellant,  and  ruled  out  of  court. 

We  will  first  consider  the  question  presented  by  the 
appellant's  contention  that  the  contract  admitted  in 
evidence  is  not  a  valid  conditional  sales  contract,  but,  in 
effect,  a  chattel  mortgage ;  and,  not  having  been  executed 
and  recorded  as  required  by  the  provisions  of  the 
statutes  relating  to  chattel  mortgages,  is  invalid  and 
unenforceable  against  appellant,  who  was  a  subsequent 
purchaser  at  the  sheriff's  sale. 

We  will  not  consider  this  question  from  the  standpoint 
of  that  contention  made  by  counsel  for  respondent,  that 
because  the  contract  was  entered  into  in  the  State  of 
Utah  and  the  property  delivered  there  it  must  be  deter- 
mined under  the  laws  of  that  state.  It  is  unnecessary  to 
do  so  for  the  reason  that  the  laws  of  the  States  of  Utah 
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and  Nevada  concerning  conditional  sales  and  chattel 
mortgages,  which  have  any  bearing  on  the  questions, 
are  identical  as  to  conditional  sales  .and  substantially 
the  same  as  to  chattel  mortgages;  and  we  have  found 
no  authoritative  decision  of  the  courts  of  the  former 
state  construing  a  contract  substantially  the  same  in  all 
its  terms  as  the  one  under  consideration.  The  lex  loci 
contractus  is  therefore  immaterial. 

1.  There  seems  to  be  little  difficulty  in  determining 
from  the  terms  of  the  contract  that  the  parties  intended 
it  to  operate  as  a  conditional  sales  contract  and  not  by 
way  of  mortgage.  Its  distinguishing  feature  in  this 
respect  is  the  retention  of  the  title  to  the  property  in 
the  seller  until  the  full  payment  of  the  price  is  made  by 
the  buyer.  This  condition  precedent  to  the  transfer  of 
title  is  contemplated  by  the  uniform  sales  act.  Subdivi- 
sion 1  of  section  20  of  this  act  reads : 

"Where  there  is  a  contract  to  sell  specific  goods,  or 
where  goods  are  subsequently  appropriated  to  the  con- 
tract, the  seller  may,  by  the  ter^ns  of  the  contract  or 
appropriation,  reserve  the  right  of  possession  or  prop- 
erty in  the  goods  until  certain  conditions  have  been  ful- 
filled. The  right  of  possession  or  property  may  be  thus 
reserved  notwithstanding  the  delivery  of  the  goods  to 
the  buyer  or  to  a  carrier  or  other  bailee  for  the  purpose 
of  transmission  to  the  buyer."    Stats.  1915,  p.  200. 

But  appellant  insists  that  the  provision  in  the  contract 
"All  other  sums  of  money  payable  to  you,  whether 
evidenced' by  note,  book  account  or  otherwise,  also  any 
judgment  which  you,  your  successors  or  assigns  may 
obtain  thereafter  shall  have  been  fully  paid  in  money, 
at  which  time  ownership  shall  pass  to  me,"  runs  it  into 
a  chattel  mortgage.  This  provision  is  of  such  a  general 
nature  that  we  do  not  regard  it  as  of  much  importance 
in  construing  the  character  of  the  contract.  It  does 
not  relate  to  any  specific  indebtedness.  It  does  not 
appear  from  the  terms  of  the  contract  that  there  was- 
any  prior  transaction  between  the  parties  out  of  which 
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an  indebtedness  could  arise.  Again,  the  agreement  as 
to  "all  other  sums  of  money  payable  to  you"  is  not  con- 
sistent with  an  intention  on  the  part  of  the  parties  to 
provide  for  the  payment  of  money  to  the  seller  to  satisfy 
an  indebtedness  growing  out  of  .the  transaction  itself, 
and  referable  to  the  agreement  wherein  the  seller,  on 
failure  of  the  buyer  to  insure  the  automobile  against 
fire  or  theft,  is  given  the  option  to  so  insure  it,  and  any 
outlay  made  a  debt  payable  on  demand. 

If  there  were  any  antecedent  indebtedness  for  which 
title  to  the  property  was  retained  as  security,  as  counsel 
supposes  in  his  argument,  it  is  not  unreasonable  to 
assume  that  some  specific  reference  would  have  been 
made  to  it,  inasmuch  as  the  parties  were  at  pains  to 
evidence  all  indebtedness  for  the  purchase  of  the  prop- 
erty by  the  promissory  notes  mentioned  in  the  contract 
and  admitted  in  evidence  at  the  trial. 

There  is  nothing  in  the  provisions  concerning  insur- 
ance to  indicate  that  the  parties  regarded  their  transac- 
tion as  a  mortgage.  These  provisions  were  merely 
intended  to  provide  protection  for  the  property  at  the 
expense  of  the  buyer  and  place  the  risk  of  its  loss  by 
theft  or  fire  on  the  buyer,  who  had  the  use  and  possession 
of  it. 

In  Bailey  v.  Baker  Ice  Machine  Co.,  239  U.  S.  268,  36 
Sup.  Ct.  50,  60  L.  Ed.  275,  the  contract  in  question  con- 
tained a  clause  requiring  the  vendee  to  keep  the  prop- 
erty insured  for  the  benefit  of  the  vendor,  yet  the  court 
held  the  contract  one  of  conditional  sale  against  the 
contention  of  an  absolute  sale  with  a  mortgage  back. 

It  is  strongly  urged  that  those  provisions  in  -the 
contract  whereby,  in  default  of  the  obligations  imposed 
on  the  buyer,  the  seller  is  empowered  to  take  possession 
of  the  property,  credit  the  buyer  with  the  fair  market 
value  thereof,  and  hold  him  for  the  balance  of  the 
purchase  price,  or  sell  it  at  public  or  private  sale,  credit 
the  proceeds,  less  the  expense  incurred  in  taking  posses- 
sion, on  the  purchase  price  and  hold  the  buyer  for  the 
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balance,  clearly  indicate  a  mortgage.  Appellant's  coun- 
sel contends  that  these  provisions  bring  the  contract 
within  the  rule  announced  in  Atkinson  v.  Japink,  186 
Mich.  335,  152  N.  W.  1079,  and  recognized  in  Young  v. 
Phillips,  203  Mich.  566,  169  N.  W.  822,  as  a  test  to  dis- 
tinguish an  absolute  sale  with  a  mortgage  back  from 
a  purely  conditional  sale.  We  must  cpncede  that  the 
Michigan  cases  just  cited  are  authority  for  the  construc- 
tion claimed,  but  we  find  that  the  weight  of  authority 
from  other  jurisdictions  is  against  them  in  this  respect. 

In  Harkness  v.  Russell,  118  U.  S.  663,  7  Sup.  Ct.  51, 
30  L.  Ed.  285,  a  case  taken  on  appeal  from  the  Supreme 
Court  of  Utah,  the  contract,  expressing  the  condition 
that  title  to  the  property  does  not  pass  until  full 
payment,  also  contained  a  stipulation  that  in  case  the 
property  was  taken  back  by  the  seller  the  same  could 
be  sold  at  public  or  private  sale  without  notice,  or  the 
seller  might,  without  sale,  indorse  the  true  value  of  the 
property  on  the  note  and  collect  any  balance  due  thereon 
after  such  indorsement  as  damages  and  rental  for  the 
property.  The  court  held  the  contract  one  of  conditional 
sale. 

In  Studebaker  Brothers  Co.  v.  Mau,  13  Wyo.  358,  80 
P,ac.  151,  110  Am.  St.  Rep.  1001,  the  contract  involved, 
reserving  title  on  condition  of  payment,  was  held  to  be 
one  of  conditional  sale,  notwithstanding  provision  therein 
giving  the  seller  the  right  to  take  possession  of  the  prop- 
erty on  deeming  itself  insecure  and  to  sell  the  same  at 
public  or  private  sale  without  notice,  and  apply  the 
proceeds  on  the  note  given,  or  without  sale,  indorse  the 
true  value  of  the  property  on  the  note.  The  buyer 
agreed  to  pay  on  the  note  any  balance  due  thereon  after 
indorsement  as  damages  and  rental  of  the  property. 

In  Freed  Furniture  &  Carpet  Co.  v.  Sorensen,  28  Utah, 
419,  79  Pac.  564,  107  Am.  St.  Rep.  731,  3  Ann.  Cas.  634, 
there  was  a  contract  with  a  like  condition  as  to  the 
reservation  of  title  in  the  seller  until  full  payment  by 
the    buyer.     The    contract    also    contained   provisions 
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empowering  the  seller  on  certain  contingencies  to  take 
immediate  possession  of  the  property  and  to  sell  the 
same  at  public  or  private  sale,  and  without  notice  to 
the  maker,  and  from  the  proceeds  of  such  sale  pay  the 
balance  then  due  on  said  note,  together  with  all  costs 
for  taking  and  selling  said  property,  holding  the  residue, 
if  any,  subject,  to  the  disposal  of  the  buyer.  This 
contract  was  held  to  be  a  contract  of  conditional  sale. 

That  part  of  the  contract  in  the  foregoing  case  where, 
after  recaption  and  sale  and  the  application  of  the  pro- 
ceeds of  any  sale  to  the  payment  of  the  balance  due  on 
the  note,  the  seller  is  required  to  hold  any  residue  subject 
to  the  disposal  of  the  buyer,  is  certainly  more  eviden- 
tiary of  a  chattel  mortgage  than  anything  in  the  contract 
before  us.  But  the  court  was  of  the  opinion  that  this 
yielding  over  surplus  clause  was  not  inconsistent  with 
the  provision  providing  for  the  retention  of  title  in  the 
vendor  until  payments  in  full  were  made. 

In  the  case  of  Dodson  Printers'  Supply  Co.  v.  Corbett 
(Fla.)  82  South.  804,  recaption,  sale,  application  of  the 
proceeds  to  the  payment  of  the  debt,  and  payment  of  the 
surplus  to  the  vendee  were  all  stipulated  in  the  contract, 
but  the  court  was  of  the  opinion  that  these  did  not  affect 
the  real  character  of  the  instrument  retaining  title  in 
the  seller  as  a  contract  of  conditional  sale. 

We  have  seen  that  in  the  cases  just  cited  the  courts 
did  not  consider  clauses  providing  for  recaption  and  sale 
of  the  property,  and  a  yielding  over  of  the  surplus  to  the 
buyer  after  payment  of  the  debt,  or  providing  for  the 
payment  to  the  seller  of  any  deficiency,  of  sufficient 
significance  to  give  to  the  contract  an  effect  different 
from  that  expressed  in  the  condition  retaining  title  in 
the  vendor  until  full  payment  made.  Nor  do  we  consider 
the  clauses  in  the  contract  under  consideration  whereby 
the  buyer  agrees  to  pay  any  deficiency,  inconsistent  with 
the  character  of  the  instrument  as  a  contract  of  condi- 
tional sale.  It  merely  obligates  him  for  the  absolute 
price  of  the  property  he  undertakes  to  buy.    This  clause 
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is  in  harmony  with  the  condition  reserving  title  in  the 
seller.  We  conclude  that  the  instrument  in  question  is 
a  contract  of  conditional  sale.  As  such  it  is  valid  against 
the  appellant  and  was  properly  admitted  as  tending  to 
show,  in  connection  with  other  evidence,  title  and  right 
of  possession  in  the  respondent  to  the  property  involved. 
2-4.  We  will  now  discuss  the  question  presented  by 
appellant's  contention  that  a  demand  for  the  return  of 
the  property  prior  to  the  commencement  of  the  action 
was  necessary  in  order  to  maintain  it.  In  an  action  of 
this  kind  a  demand  for  the  return  of  the  property  and  a 
refusal  establish  a  conversion.  When  a  conversion  is 
otherwise  shown  by  the  evidence,  a  demand  is  unneces- 
sary. Perkins  v.  Barnes,  3  Nev.  557;  Whitman  v. 
Tritle,  4  Nev.  494 ;  Ward  v.  Carson  River  Wood  Co.,  13 
Nev.  44;  Hanson  v.  Chiatovich,  13  Nev.  397.  Respon- 
dent's right  to  retake  possession  of  the  automobile  upon 
default  of  the  obligations  imposed  upon  Flamm  in  the 
contract  of  sale  was  absolute,  and  the  exercise  thereof 
through  its  agent  Quayle,  on  the  21st  day  of  July,  1917, 
made  respondent's  possession  lawful.  When,  therefore, 
appellant  subsequently  came  to  the  garage,  and  under 
circumstances  tending  to  show  force  resumed  possession 
of  the  property,  his  taking  it  from  the  lawful  possession 
of  the  owner  was  tortious  and  amounted  to  a  conversion. 
Counsel  for  appellant  contends  that  the  taking  of  the 
automobile  by  the  appellant  was  not  wrongful  or  unlaw- 
ful, for  the  reason  that  neither  he  nor  the  sheriff,  who 
conducted  the  sale,  had  any  notice  of  respondent's  claim 
to  the  property.  It  is  difficult  to  see  how  the  absence  of 
such  notice  could  affect  the  right  of  possession.  Appel- 
lant had  no  better  title  than  Flamm.  Through  his 
purchase  and  the  certificate  of  sale  he  succeeded  to 
all  of  Flamm's  right,  title,  and  interest  in  the  property. 
Flamm  had  no  interest  in  the  property  beyond  a  right  to 
purchase  it  on  condition,  which  was  subject  to  forfeiture 
for  nonpayment  and  by  the  violation  of  other  obligations 
imposed  on  him  in  his  contract  with  respondent.    When 
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the  respondent,  by  reason  of  Flamm's  failure  to  keep  his 
contractual  obligations,  exercised  its  right  to  retake 
possession  of  the  property  under  the  terms  of  the  con- 
tract, Flamm's  interest  and  appellant's  title  met  with 
a  common  fate  and  were  extinguished. 

If  it  be  conceded  that  appellant  had  no  notice  of 
respondent's  claim  of  title  when  he  took  the  car  from 
the  garage  (which  is  questionable  in  view  of  the  fact 
that  he  evinced  no  surprise  when  informed  that  the  car 
was  locked  and  the  key  at  Chandler  &  Quayle's  office  and 
came  prepared  to  remove  the  chain  and  lock),  this  fact 
could  not  alter  the  legal  status  of  the  matter.  The  car 
belonged  to  the  respondent  and  was  then  rightfully  in 
its  possession.  The  fact  that  appellant  had  no  notice, 
if  it  be  a  fact,  could  not  make  his  act  of  taking  the  car 
out  of  the  rightful  possession  of  the  owner  lawful.  The 
effect  of  appellant's  act  was  to  deprive  respondent  of 
the  possession  of  its  property  lawfully  acquired  in 
pursuance  of  the  right  given  it  in  its  contract  with 
Flamm,  and  however  free  from  knowledge  of  respon- 
dent's claim  appellant  may  have  been,  his  act  was,  never- 
theless, tortious  in  the  eye  of  the  law.  As  said  in  Velsian 
V.  Lewis,  15  Or.  543,  16  Pac.  633,  3  Am.  St.  Rep.  188 : 

"The  intent  with  which  the  wrongful  act  is*  done  on 
the  part  of  the  defendant  is  not  an  essential  element  of 
the  conversion.  It  is  enough  that  the  true  owner  has 
been  deprived  of  his  property  by  the  unauthorized  act 
of  some  person  who  assumes  dominion  or  control  over 
it.  It  is  the  effect  of  the  act  which  constitutes  the 
conversion." 

The  effect  of  appellant's  act  on  the  21st  day  of  July, 
1917,  was  to  deprive  respondent  of  the  lawful  possession 
of  its  property.  As  the  evidence  established  a  conver- 
sion, it  was  unnecessary  for  the  respondent  to  prove  a 
demand. 

It  has  been  held  by  this  court  in  an  action  of  claim 
and  delivery  that  to  warrant  a  recovery  of  the  property 
involved  it  must  be  shown  to  have  been  in  the  possession 
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of  the  defendant  at  the  time  of  the  commencement  of 
the  action.  Gardner  v.  Brown,  22  Nev.  156,  37  Pac.  240. 
See,  also,  Fapp  v.  McQuillan,  38  Nev.  117,  145  Pac.  962, 
and  Nielsen  v.  Rebard,  43  Nev.  274,  183  Pac.  984. 

5.  In  the  latter  case  the  question  arose  upon  the 
pleadings,  but  in  the  two  former  cases  it  appeared  that 
the  property  had  been  transferred  by  the  defendant 
prior  to  the  action.  That  is  not  the  case  here.  This 
action  was  commenced  on  September  6,  1917.  Posses- 
sion was  shown  to  be  in  appellant  on  July  16,  1917.  It 
nowhere  appears  that  he  subsequently  sold  the  property 
to  any  one.  As  far  as  the  record  discloses  he  is  the  only 
person  shown  to  have  invested  any  money  in  the  prop- 
erty since  it  was  taken  from  the  possession  of  Flamm. 
Under  such  circumstances  we  think  continuity  of  the 
possession  of  the  property  by  the  appellant  may  be 
presumed. 

It  is  a  uniformly  accepted  general  rule  that — 

"Proof  of  the  existence  at  a  particular  time  of  a  fact 
of  a  continuous  nature  gives  rise  to  the  inference,  within 
logical  limits,  that  it  exists  at  a  subsequent  time."  22 
Cyc.  86. 

.  This  rule  has  frequently  received  practical  application 
in  the  decisions  of  this  court.  O'Neil  v.  New  York 
Mining  Co.,  3  Nev.  141 ;  Table  Mountain  Gold  Mining 
Co.  V.  Waller's  Defeat  Silver  Mining  Co.,  4  Nev.  218, 
97  Am.  Dec.  526 ;  Hanson  v.  Chiatovich,  13  Nev.  395 ; 
Tonopah  and  Goldfield  Railroad  Co.  v.  Fellanbaum,  32 
Nev.  278, 107  Pac.  882,  L.  R.  .A.  1918D,  584. 

Relating  to  the  fact  of  possession,  the  rule  is  thus 
stated  in  10  R.  C.  L.  872 : 

"Possession  being  a  fact  continuous  in  its  nature; 
when  its  existence  is  once  shown  it  will  be  presumed  to 
continue  until  the  contrary  is  proven." 

The  case  of  Wails  v.  Farrington,  27  Okl.  754,  116  Pac. 
428,  35  L.  R.  A.  (N.S.)  1174,  is  one  where  the  possession 
of  personal  property  was  involved,  and  is  illustrative  of 
the  presumption  of  continuity  in  this  respect.    This  was 
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a  suit  in  replevin  brought  to  obtain  possession  of  a 
certain  stock  of  jewelry,  or  its  value.  Possession  was 
shown  to  have  been  delivered  to  one  of  the  defendants 
on  February  15, 1904,  and  such  possession  was  presumed 
to  have  continued  to  the  time  of  the  commencement  of 
the  suit  on  December  9,  1904. 

Counsel  for  appellant  does  not  deny  the  principle  of 
continuity  asserted.  He  contends,  however,  that  the 
evidence  discloses  a  change  of  possession  of  the  property 
from  appellant,  prior  to  the  commencement  of  the  action, 
which  prevents  its  application.  This  contention  is  based 
on  the  fact  that  on  the  29th  of  August,  1917,  the  defen- 
dants McDonald  and  Smithson  had  the  car  on  one  of 
the  streets  of  Ely,  on  the  occasion  when  Mr.  Quayle 
interviewed  them  concerning  it,  and  on  the  former's 
statement  to  the  effect  that  he  had  an  interest  in  it,  but 
that  it  belonged  to  a  couple  of  foreigners  up  at  the  flat. 

6.  We  cannot  accept  counsel's  view  in  this  respect. 
It  was  proved  that  appellant  took  possession  of  the  car 
on  July  16,  1917.  From  this  fact  arose  the  presumption 
of  the  continuance  of  his  possession.  Its  effect  was  to 
create  a  prima-facie  case  that  his  possession  was  con- 
tinuing at  the  time  of  commencement  of  the  action. 
It  created  the  necessity  of  evidence  to  overcome  this 
prima-facie  case  of  possession.  The  evidence  relied  on 
is  most  unsubstantial.  The  mere  fact  that  McDonald 
and  Smithson  were  in  the  car,  and  the  latter  seemed  to 
have  control  of  it,  is  entirely  consistent  with  the  theory 
that  they  were  in  possession  as  the  agents  of  appellant. 
As  previously  stated,  there  is  no  evidence  of  any  trans- 
fer from  the  appellant.  The  unsworn  statement  of 
McDonald  that  the  property  belonged  to  a  couple  of 
foreigners  up  at  the  flat  is  vague  and  evasive.  As 
against  the  presumption  of  appellant's  possession  at  the 
commencement  of  the  action,  these  statements  are 
insufficient  to  form  even  the  basis  of  a  contrary 
presumption. 

7.  There  was  no  error  in  the  action  of  the  court  in 
awarding  damages  to  the  respondent  and  in  the  amount 
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fixed  in  the  judgment.  The  defendants  had  been  using 
the  car  after  appellant  took  possession  of  it,  and  it  is  a 
recognized  fact  that  automobiles  constitute  a  class  of 
property  peculiarly  subject  to  rapid  depreciation  in  value 
through  use  and  lapse  of  time.  These  matters  were 
therefore  properly  considered  by  the  court  as  elements 
of  damage,  and  sustain  the  judgment  as  to  this  feature. 
The  court,  in  its  judgment  as  we  have  seen,  ordered  that 
respondent  recover  the  car,  with  equipment  and  acces- 
sories, together  with  $150  damages,  and  in  case  delivery 
of  the  property  could  not  be  had,  then  that  the  respon- 
dent recover  the  sum  of  $600,  the  value  of  said  property, 
in  addition  to  said  damages.  It  appears  from  the  evi- 
dence that  $600  was  the  unpaid  purchase  price  of  the 
car.  The  respondent  was  only  entitled  to  recover  dam- 
ages to  the  extent  that  it  be  made  whole  upon  its 
contract.  Therefore,  under  the  facts  of  the  case,  the 
judgment,  in  so  far  as  it  awards  damages  in  the  event 
a  delivery  of  the  property  cannot  be  had  in  addition  to 
the  recovery  of  the  value  of  the  property,  is  erroneous. 
Morris  v.  Allen,  17  Cal.  App.  684,  121  Pac.  690.  The 
respondent,  however,  is  entitled,  in  case  a  delivery  of 
the  property  cannot  be  had,  to  recover  its  value  as  fixed 
by  the  judgment  of  the  court,  together  with  interest  at 
the  legal  rate  from  the  taking  of  the  property  to  the 
date  of  judgment.  Wells  on  Replevin  (2d  Ed.)  sec.  537; 
Just  V.  Porter,  64  Mich.  565,  31  N.  W.  444.  See,  also, 
Blackie  v.  Cooney,  8  Nev.  41. 

It  is  ordered  that  the  district  court  modify  its  judg- 
ment in  accordance  with  this  opinion,  and,  as  so  modified, 
the  judgment  will  stand  aflfirmed. 

Sanders,  C.  J.,  and  Coleman,  J.  (concurring) : 

We  concur  in  the  foregoing  opinion  of  our  learned 
associate,  except  on  the  point  as  to  whether  or  not 
written  notice  of  the  decision  of  the  district  court  was 
necessary  under  the  facts  of  the  case.  Our  civil  prac- 
tice act  (section  197  [section  3292,  Cutting's  Comp. 
Laws] ) ,  as  it  existed  prior  to  the  revision,  provided  that 
a  person  intending  to  move  for  a  new  trial  should  serf e 
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notice  of  his  intention  to  do  so  within  ten  days  "after 
receiving  written  notice"  of  the  decision,  whereas  the 
revision  (Rev.  Laws,  1912,  5323)  provides  that  such 
notice  of  intention  to  move  for  a  new  trial  shall  be 
served  within  ten  days  "after  notice  of  the  decision." 

8-10.  Of  course,  it  is  elementary  that  in  construing 
a  statute  the  courts  must  look  to  the  intention  of  the 
lawmaking  body.  The  question  is :  What  was  the  inten- 
tion of  the  legislature  in  omitting  the  word  "written"  in 
the  revision?  It  is  a  historical  fact,  of  which  we  may 
take  judicial  notice,  that  the  legislature  appointed  a 
commission  to  revise  our  laws,  including  the  civil  prac- 
tice act.  That  commission  was  composed  of  the  then 
members  of  this  court,  one  of  whom  had  served  twelve 
years  as  a  district  judge  and  was  serving  his  second 
term  as  a  member  of  this  tribunal.  Another  had  been 
a  member  of  our  legislature,  district  attorney  of  the 
most  populous  county  in  the  state,  and  was  serving  his 
second  term  as  a  member  of  this  court,  and  the  other 
had  been  a  member  of  the  legislature  and  attorney- 
general  of  the  state.  Can  we  presume  that  these  men 
omitted  the  word  "written"  from  the  revision  without 
a  reason?  Evidently  not.  Hence  we  see  no  escaping 
the  conclusion  that  it  was  the  purpose,  both  of  the  com- 
mission and  of  the  legislature,  to  fix  the  time  for  the 
beginning  of  the  running  of  the  ten-day  period  within 
which  the  notice  of  intention  to  move  for  a  new  trial 
should  be  served  at  the  moment  notice  of  the  rendition 
of  the  decision  was  received.  The  Supreme  Court  of 
California,  in  Cal.  Imp.  Co.  v.  Baroteau,  116  Cal,  136,  47 
Pac.  1018,  in  passing  upon  the  question  here  involved, 
says : 

"The  appellant  contends  that  there  was  no  notice 
served  on  him  of  the  filing  of  the  findings,  and  that 
therefore  the  time  for  making  a  motion  for  a  new  trial 
had  not  expired  when  such  motion  was  made ;  but  sec- 
tion 659  provides  now  only  that  the  motion  must  be  made 
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within  ten  days  'after  notice  of  the  decision' ;  and  it  has 
been  definitely  settled  that  where  it  appears  affirma- 
tively that  the  party  moving  for  a  new  trial  had  actual 
notice  of  the  decision,  no  formal  service  of  a  written 
notice  is  necessary.  Gray  v.  Winder,  77  Cal.  525,  20 
Pac.  47;  MuUaly  v.  Society,  69  Cal.  559,  11  Pac.  215; 
Wall  V.  Heald,  95  Cal.  365,  30  Pac.  551 ;  Dow  v.  Ross, 
90  Cal.  562,  27  Pac.  409." 

The  notice  of  intention  to  move  for  a  new  trial  not 
having  been  given  and  filed  within  ten  days  from  the  | 

date  when  appellant  received  notice  of  the  decision  of 
the  court,  it  came  too  late,  and  hence  nothing  can  be  i 

considered  upon  this  appeal  except  the  judgment  roll,  ! 

of  which  the  findings  of  the  trial  court  are  a  part.    We  j 

have  considered  the  judgment  roll,  and  have  come  to  | 

the  conclusion  reached  by  our  associate  as  to  the  points 
of  law  involved,  and  therefore  concur  in  the  order 
embodied  in  his  opinion. 


On  Petition  for  Rehearing 
Per  Curiam: 
Rehearing  denied. 
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[No.  2400] 

STUDEBAKER  PROTHERS  COMPANY  OF  UTAH 
(A  Corporation),  Respondent,  v.  A.  B.  WITCHER, 
A.  JURICH,  GEORGE  A.  McDONALD,  and 
BARTLEY  J.  SMITHSON,  Appellants. 

[199  Pac.  477;   201  Pac.  322] 

1.  Replevin — Demand   Is   Required  Only  to  Protect  Innocent 

Possessor  from  Court  Costs. 

A  previous  demand  for  the  property  is  not  always  necessary 
to  sustain  an  action  for  replevin,  but  such  demand  is  required 
only  where  the  possession  was  innocent  and  for  the  purpose 
of  protecting  the  innocent  possessor  from  liability  for  court 
costs. 

2.  Replevin — ^Absence  of   Demand   Does   Not   Defeat   Recovery 

Where  Defendants  Contested  Plaintiff's  Right. 

Even  though  defendants'  possession  of  property  was 
innocent,  the  failure  of  plaintiff  to  demand  surrender  thereof 
before  instituting  replevin  does  not  invalidate  a  Judgment  for 
plaintiff  where  defendants,  instead  of  protecting  themselves 
against  court  costs  by  tendering  judgment  under  Rev.  Laws, 
5265,  contested  plaintiffs  right  to  the  property  in  the  court 
below  and  on  appeal,  and  thereby  showed  that  a  demand  by 
plaintiff  would  have  been  fruitless. 

3.  Appeal  and  Error — Defendants  Held  Not  Entitled  to  Com- 

plain OF  Finding  They  Were  in  Possession. 

Defendants  in  a  replevin  action  claiming  on  appeal  that 
they  were  in  possession  of  the  property  merely  as  agents  of  the 
codefendant  cannot  complain  that  the  court  found  all  the 
defendants  were  in  possession  of  the  property,  without  a  find- 
ing of  agency,  where  defendants  made  no  request  for  a  finding 
they  were  agents. 

4.  Evidence — Failure   of   Party   to   Testify   to   Facts   Within 

Knowledge  Raises  Inference  Against  Him. 

The  failure  of  a  party  to  testify  to  facts  which  are  peculiarly 
within  his  own  knowledge  gives  rise  to  the  inference  that  his 
testimony  would  be  contrary  to  his  theory  of  the  case. 

5.  Appeal  and  Error — Contention  That  Some  Defendants  Were 

in  Possession  of  Replevied  Property  as  Agents  Cannot  Be 
First  Raised  on  Appeal. 
•  Defendants  in  replevin  who  did  not  urge  upon  the  trial 

court  the  theory  that  they  were  in  possession  of  the  property 
only  as  agents  of  a  codefendant  cannot  raise  that  question  for 
the  first  time  on  appeal. 

6.  Appeal  and  Error — Finding  Will  Not  Be  Implied  to  Over- 

throw Judgment. 

Where  there  was  no  finding  by  the  trial  court  that  the 
appealing  defendants  were  in  possession  of  the  replevied  prop- 
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erty  as  agents  of  their  codefendant,  no  finding  to  that  effect 
will  be  implied  to  overthrow  the  judgment,  even  if  the  record 
would  support  such  finding. 

ON  PETITION  FOR  REHEARING 

1.  Appeal    and    Ebbob — Rehearing    fob    Pubpose    of    Modifying 
Judgment  Denied. 

The  granting  of  a  rehearing  is  not  essential  to  procure  a 
modification  of  a  judgment,  and  petition  therefor  will  be 
denied,  with  leave  to  apply  for  such  modification,  if  necessary 
to  protect  appellants. 

Appeal  from  Ninth  Judicial  District  Court,  White 
Pine  County ;  C.  /.  McFadden,  Judge. 

Replevin  by  the  Studebaker  Brothers  Company  of 
Utah  against  A.  B.  Witcher,  A.  Jurich,  and  others. 
Judgment  for  plaintiff,  and  defendants  Jurich  and 
others  appeal.    Afiirmed.    Petition  for  rehearing  denied. 

A.  Jurich,  for  Appellants : 

The  law  applicable  to  the  facts  in  this  case  require 
proof  upon  the  part  of  plaintiff  before  ft  can  recover 
that  the  contract  in  evidence  is  a  conditional  bill  of  sale 
and  not  a  mortgage ;  that  there  was  an  unlawful  taking ; 
that  there  was  an  unlawful  detention;  that,  if  the 
taking  was  lawful,  a  demand  had  been  made  for  the 
return  of  the  property,  and  that  the  property  was  in 
the  possession  of  the  defendants  at  the  time  of  the 
commencement  of  the  action. 

Appellant  Witcher  obtained  lawful  possession  of  the 
property.  Roach  v.  Binder,  1  Colo.  322;  Lynch  v. 
Beecher,  38  Ky.  490;  Torian  v.  McClure,  83  Ind.  310; 
Conner  v.  Comstock,  17  Ind.  90;  Wood  v.  Cohen,  63 
Am.  Dec.  389 ;  Kellogg  v.  Olsen,  34  Minn.  103 ;  Barrett 
V.  Warren,  3  Hill,  348.  Such  a  purchaser  cannot  be 
deemed  a  wrongdoer  for  merely  retaining,  in  the  absence 
of  any  demand,  what  he  has  in  good  faith  acquired 
(Buckhalter  v.  Mitchell,  27  S.  C.  240;  Lyle  v.  Barnes, 
139  N.  W.  338),  and  should  not  be  subjected  to  suit 
without  an  opportunity  to  surrender  the  property. 
Millspaugh  v.  Mitchell,  8  Barb.  333;  Buckhalter  v. 
Mitchell,  supra.     This  rule  applies  regardless  of  the 
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manner  of  delivery  to  the  defendant,  if  no  fraud  can 
be  imputed  to  him.    Fuller  v.  Lewis,  3  Abb.  Pr.  383. 

As  the  original  possession  was  lawful,  unlawful 
detention  must  be  relied  upon,  in  which  event  a 
demand  is  required.  Paige  v.  O'Neal,  12  Cal.  483; 
Bacon  v.  Robson,  53  Cal.  399 ;  Stone  v.  O'Brien,  7  Colo. 
458 ;  Harrison  v.  McCasland,  29  111.  App.  430 ;  Chandler 
V.  Calcord,  1  Okl.  260;  Hopkins  v.  Bishop,  91  Mich. 
328.  If  possession  was  rightfully  acquired,  a  demand 
is  necessary  to  make  a  subsequent  detention  wrongful. 
Gorden  v.  Johnson,  1  Kan.  App.  656;  Newmand  v. 
Jenne,  47  Me.  520 ;  Bent  v.  Jones,  172  •111.  App.  62 ; 
Bank  v.  Bank,  23  Okl.  767 ;  34  Cyc.  1405. 

If  appellant  was  acting  as  an  agent,  replevin  will  not 
lie.  McDougalls  v.  Travers,  24  Hun,  590;  Kimball  v. 
McDermott,  134  S.  W.  72;  31  Cyc.  1561. 

Chandler  &  Qvjayle,  for  Respondent : 

Appellant  Jurich's  position  in  this  case  is  almost 
exactly  like  that  of  appellant  Witcher  in  Case  No.  2399, 
and  his  liability  to  respondent  is  the  same. 

Even  if  he  acted  as  agent,  he  is  equally  with  the 
principal  liable  to  third  persons.  "While  an  agent  is 
not  liable  to  third  persons  for  injury  resulting  from  his 
omission  to  perform  a  duty  owed  to  the  principal  alone, 
he  is  liable  to  them  for  injury  resulting  from  his  mis- 
feasance or  malfeasance,  meaning  by  those  terms  the 
breach  of  duty  owed  to  third  persons  generally,  inde- 
pendent of  the  particular  duties  imposed  by  his  agency." 
31  Cyc.  1560.  "The  authorities  are  uniform- that  a  plea 
of  agency  is  no  defense  to  a  charge  of  positive  wrojig- 
dbing."    50L.  R.  A.  644. 

By  the  Court,  Coleman,  J. : 

This  is  an  appeal  by  defendants  Jurich,  McDonald, 
and  Smithson  from  an  order  denying  a  new  trial  and 
from  a  judgment  against  them. 

The  record  is  the  same  as  that  in  the  case  of 
Studebaker  Brothers  Company  of  Utah  v.  Witcher,  et  al. 
(No.  2399)  44  Nev.  442,  195  Pac.  334,  and  the  points 
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urged  on  that  appeal  are,  with  one  other,  urged  on  this 
appeal.  For  a  detailed  statement  of  the  facts  we  refer 
to  that  case.  However,  it  may  not  be  out  of  place  to 
give  herein  a  skeleton  outline  of  the  facts. 

On  April  3,  1917,  one  Flamm,  a  resident  of  Salt  Lake 
City,  entered  into  a  contract  with  respondent  for  the 
purchase  of  an  automobile,  agreeing  to  pay  therefor  a 
fixed  sum,  in  installments.  It  was  agreed  that  title  to 
the  car  should  remain  in  respondent  until  full  payment 
of  the  purchase  price,  and  that  the  car  should  not  be 
removed  from  the  state.  Prior  to  full  payment  being 
made,  Flamm  took  the  car  out  of  the  State  of  Utah  and 
into  the  State  of  Nevada.  After  arriving  in  Nevada 
with  the  car,  Flamm  was  sued  and  the  car  attached.  In 
due  course  of  time  a  judgment  was  rendered  against 
him,  and  the  car  sold  to  satisfy  the  judgment;  defen- 
dant Witcher  becoming  the  purchaser  thereof. 

Respondent  brought  this  action  of  replevin  to  recover 
possession  of  the  car,  claiming  ownership  thereof.  All 
of  the  defendants  resisted  the  action,  upon  the  theory 
that  the  contract  between  plaintiff  and  Flamm  was  a 
mere  chattel  mortgage,  and  that,  having  no  notice 
thereof,  Witcher  was  an  innocent  purchaser  for  value, 
and  that  he  and  those  claiming  through  him  should  be 
protected.  We  decided  adversely  to  this  contention  in 
the  Witcher  case,  supra,  and  that  decision  is  binding 
upon  this  appeal.  We  adhere  to  all  that  was  said 
therein. 

1.  We  deem  it  proper  to  consider  only  two  questions, 
the  first  of  which  is  that  plaintiff  cannot  prevail,  since 
no  demand  was  made  for  possession  of  the  car  before 
the  action  was  brought.  The  contract  in  question 
between  respondent  and  Flamm  being  merely  a  condi- 
tional sale,  as  held  in  the  Witcher  case,  supra,  the 
defendants  could  not  acquire  any  rights  through  Flamm 
superior  to  the  respondent  company,  and  demand  in  an 
action  of  this  kind  is  not  always  necessary  for  every 
purpose;  and,  even  though  the  defendants  came  into 
possession  of  the  property  innocently,  where  the  right 
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of  possession  was  in  respondent,  appellants  were  entitled 
to  have  a  demand  made  only  for  the  purpose  of  affording 
them  an  opportunity  to  deliver  the  property  without 
being  subjected  to  court  costs  in  connection  therewith. 

2.  It  is  apparent  from  the  record  that  a  demand 
would  have  been  fruitless.  The  defendants  contested 
the  action  in  the  trial  court  upon  the  merits,  and,  that 
court  having  decided  adversely  to  them,  they  have 
appealed  to  this  court,  where  they  insist  that  the  judg- 
ment should  be  reviewed  upon  the  merits,  as  well  as  for 
the  technical  reason  that  there  was  no  demand  prior  to 
the  bringing  of  the  action.  The  law  does  not  require 
vain  or  fruitless  things  of  any  one,  nor  will  it  tolerate 
another  shielding  himself  by  insisting  upon  a  right 
which  his  conduct  shows  he  would  not  have  availed  him- 
self of  had  an  opportunity  been  offered.  The  rule  which 
we  have  enunciated  is  not  only  sustained  by  reasoning, 
but  is  sanctioned  by  the  great  weight  of  authority.  23 
R.  C.  L.  888 ;  34  Cyc.  1410.  The  rule  which  we  have 
stated  is  analogous  to  that  declared  by  this  and  other 
courts — ^that  a  tender  of  money  is  not  necessary  when 
such  a  tender  will  avail  nothing.  Irvine  v.  Hawkins,  20 
Nev.  384,  387,  22  Pac.  240.  In  Wertz  v.  Barnard,  32 
Okl.  426, 122  Pac.  649,  it  is  said : 

^*  If  no  demand  is  made,  and  the  original  possession 
of  the  defendant  be  lawful,  and  he  tenders  the  property 
to  the  plaintiff,  and  upon  its  delivery  by  proper  answer 
or  plea  discharges  the  action,  costs  should  be  taxed 
against  the  plaintiff.  If  the  defendant  does  not  pursue 
this  course,  and  contests  the  action,  the  writ  will  be 
sufficient  demand,  and  defending  the  suit  a  refusal' — 
citing  Chipman  v.  McDonald,  9  Kan.  App.  882,  57  Pac. 
252 ;  Bearing  v.  Ford,  13  Smedes  &  M.  (Miss.)  274 ;  24 
Am.  &  Eng.  Ency.  Law  (2d  ed.)  510 ;  footnotes  4  and  6, 
Shinn  on  Replevin,  sec.  316;  Cobbey  on  Replevin,  sec. 
450." 

This  rule  is  in  line  with  the  policy  of  this  state  as 
declared  by  our  legislature,  which  has  enacted : 

"The  defendant  may  at  any  time  before  trial  or 
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judgment,  serve  upon  the  plaintiff  an  offer  to  allow 
judgment  to  be  taken  against  him  for  the  *  ♦  * 
property,  or  to  the  effect  therein  specified.  *  *  *  if 
the  plaintiff  fail  to  obtain  a  more  favorable  judgment 
he  shall  not  recover  costs,  but  shall  pay  the  defendant's 
costs  from  the  time  of  the  offer."    Rev.  Laws,  5265. 

If  defendants  had  claimed  no  right  to  the  automobile 
superior  to  that  of  the  plaintiff,  they  could  have  pro- 
tected themselves  by  proceeding  under  thi*  statute.  But 
they  do  not  come  within  the  statute.  They  are  not 
persons  intended  to  be  protected  by  it,  for  the  reason 
that  they  defended,  asserting  a  superior  right  to  that  of 
the  plaintiff. 

The  second  contention  is  that  the  appellants  are  mere 
agents  of  Witcher,  and  that  a  different  rule  should 
apply  to  them  than  to  him.  Whatever  may  be  the  cor- 
rect rule  of  law  applicable  where  an  agent  is  sued  alone 
while  in  the  exclusive  possession  of  property,  as  such 
agent,  we  are  not  called  upon  to  determine.  Such  is 
not  this  case.  The  facts  of  this  case  are  not  only 
unusual  but  unique,  to  say  the  least.  Flamm  bought 
the  car  April  2,  1917.  On  June  30  it  was  sold  under 
execution.  The  undisputed  testimony  is  that  on  July 
21  the  car.  was  red  and  not  in  need  of  repainting.  When 
next  seen  on  August  29  by  a  representative  of  respon- 
dent (less  than  three  months  after  the  purchase),  it 
had  been  painted  green.  On  the  date  last  mentioned 
two  of  the  appellants  disclaimed  ownership  of  the  car, 
one  of  them  saying  it  was  owned  by  some  fellows  at  the 
"flat,"  but  that  he  had  an  interest  in  it.  The  trial 
court  found  that  at  the  time  of  and  prior  to  the  bring- 
ing of  the  action,  and  at  the  time  of  the  trial,  the  defen- 
dants, all  of  them,  "did  unjustly  hold  and  detain"  the 
possession  of  the  car.  The  fact  that  Smithson  and 
McDonald  were  in  possession  of  the  car  on  August  29 
is  consistent  with  the  theory  of  agency.  It  may  also  be 
said  that  an  inference  may  be  drawn  that  the  possession 
of  the  car  was  being  juggled  for  the  purpose  of  making 
its  discovery  and  recovery  impossible.    We  think,  too. 
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that  there  is  nothing  in  the  record  inconsistent  with  the 
finding  of  the  court  that  all  of  the  defendants  were  in 
possession  of  the  car  at  the  time  the  action  was  brought. 

3.  The  appellants  should  not  complain  of  this  finding, 
especially  since  they  did  not  request  a  finding  that  they 
were  the  agents  of  Witcher,  and  in  view  of  the  further 
fact  that  neither  of  the  defendants  went  upon  the  stand 
in  their  own  behalf  and  testified  as  to  the  real  facts. 

4.  The  failure  of  a  party  to  an  action  to  give  testi- 
mony as  to  facts  peculiarly  in  his  knowledge  gives  rise 
to  the  inference  that  his  testimony  would  be  contrary 
to  his  theory  of  the  case.  Sherman  v.  S.  P.  Co.,  33  Nev. 
385,  402,  111  Pac.  416,  115  Pac,  909,  Ann.  Cas.  1914a, 
287. 

5, 6.  In  fact,  so  far  as  we  are  able  to  ascertain  from 
the  record,  the  theory  of  agency  now  contended  for  was 
not  urged  upon  the  trial  court,  and  therefore  cannot  be 
raised  for  the  first  time  on  this  appeal.  In  any  event, 
there  being  no  finding  by  the  trial  court  of  agency  on 
the  part  of  these  appellants,  none  will  be  implied  to  over- 
throw the  judgment.  Wilson  v.  Wilson,  23  Nev.  267,  45 
Pac.  1009. 

For  the  reasons  given,  the  judgment  is  affirmed. 

On  Petition  for  Rehearing 

By  the  Court,  Coleman,  J. : 

A  petition  for  rehearing  has  been  filed,  upon  the 
ground  that  since  we  expressed  an  adherence  in  our 
former  opinion  to  the  views  stated  in  Studebaker  Broth- 
era  Company  of  Utah  v.  Witcher,  et  al.  (No.  2399) ,  44 
Nev.  442,  195  Pac.  334,  we  should  have  ordered  a  modi- 
fication of  the  judgment,  as  in  that  case.  If  such  an 
order  be  necessary  to  protect  the  appellants,  the  grant- 
ing of  a  rehearing  is  not  essential  to  that  end.  Hence 
the  petition  is  denied,  with  leave  to  apply  within  ten 
days  from  service  of  a  copy  hereof  for  a  modification  of 
the  order. 

It  is  so  ordered. 
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ADMINISTRATIVE     OFFICERS     MAY     BE     ENJOINED.       See 
Injunction,  1. 

ADOPTION  OF  LAW  FROM  FOREIGN  STATE.    See  Statutes,  5. 

ADULTERY  OF  HUSBAND.     See  Divorce,  2, 4. 

ADVERSE  POSSESSION. 

1.  Actual  Possession  Is  Constructive  Notice  to  All  of  Claim  of 

Title. 

The  actual  possession  of  land  and  the  exercise  of  the  usual 
acts  of  ownership  over  it  Is  constructive  notice  to  all  the  world 
of  the  claim  of  title  under  which  the  possessor  holds.  O'Ban- 
ion  V.  8imp8on,  188. 

2.  Grazing  of  Cattle  Held  Not  to  Defeat  Exclusive  Possession 

BY  Plaintiffs. 

Where  plaintiffs  claimed  the  land  under  a  deed,  and  were 
grazing  their  cattle  thereon  under  care  of  a  herder,  whose 
duty  it  was  to  prevent  the  cattle  from  straying  off  from  the 
land,  the  fact  that  plaintiffs  did  not  prevent  the  grazing  of 
cattle  of  other  owners  upon  the  land  does  not  prevent  their 
possession  from  being  exclusive.    Idem, 

3.  Immaterial  That  Property  Was  Acquired  Under  Misappre- 

hension. 

The  mode  of  acquiring  possession  of  property  by  one  claim- 
ing adversely  under  Civil  Practice  Act,  sec.  572,  is  of  no  con- 
sequence, and  it  is  immaterial  that  possession  was  taken  under 
misapprehension  or  mistake.    Rodgers  v.  Carpenter^  4. 

4.  Need  Not  Be  Possession  During  Period  Preceding  Commence- 

ment OF  Action. 

To  sustain  a  title  by  five  years'  adverse  possession  under 
Rev.  Laws,  4953,  the  five-year  period  of  possession  need  not  be 
the  five  years  immediately  preceding  the  commencement  of  the 
action.    O'Banion  v.  Simpson,  188. 

5.  Need  Not  Consist  of  Statutory  Element,  Where  They  Are 

Not  Suited  to  Land. 

Though  Rev.  Laws,  4057,  makes  cultivation,  improvements, 
inclosure,  or  residence  upon  the  land  possession  thereof,  it  is 
not  necessary  for  a  claimant  to  land  under  claim  founded  on 
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written  instrument  to  prove  any  of  those  elements  to  establish 
adverse  possession,  where  the  land  was  suitable  only  for  graz- 
ing land,  so  that  its  inclosure,  cultivation,  or  improvement 
would  not  be  profitable.    Idem. 

6.  Possession  by  Eitheb  Pabty  After  the  CJontbovebsy  Arose 

Will  Be  Disregarded. 

In  a  suit  to  quiet  title  under  claim  by  adverse  possession, 
evidence  of  acts  of  possession  of  the  premises  by  either  party, 
after  the  controversy  regarding  the  ownership  thereof  arose, 
will  be  disregarded.    Idem, 

7.  Possession  of  Grazing  Land  Held  Not  Constructive. 

Where  the  land  in  controversy  was  useful  only  for  grazing 
purposes,  and  was  part  of  an  inclosed  tract  owned  by  several 
owners  who  grazed  their  cattle  indiscriminately  thereon,  pos- 
session by  a  grantee  of  the  tract  in  controversy  by  grazing  his 
cattle  on  such  tract  under  care  of  a  herder  to  confine  them  to 
that  tract  was  not  constructive  possession  merely,  but  was 
actual.    Idem. 

See  Tenancy  in  Common,  3. 

ADVISORY  JURY.    See  Appeal  and  Error,  15 ;   Trial,  5. 

AGENCY.    See  Appeal  and  Error,  3, 4 ;   Brokers,  3, 4. 

agreements  DETRIMENTAL  TO  PUBLIC  INTEREST  VOID. 
See  Contracts,  1. 

AMBIGUOUS     AND     UNCERTAIN     COMPLAINT     CURED     BY 
ANSWER.    See  Pleading,  3. 

AMENDED  ARTICLES  OF  INCORPORATION.    See  Mandamus,  3. 

AMENDMENT  TO   COMPLAINT.    See  Appeal  and  Error,  17. 

AMENDMENT  TO   COMPLAINT   IN  DISCRETION   OF   COURT. 
See  Pleading,  1, 4. 

AMENDMENTS  FAVORED.    See  Pleading,  2,  5. 

AMOUNT     IN    CONTROVERSY    AS    AFFECTING    VALUE    OF 
SERVICE.    See  Attorney  and  Client,  1, 4. 

AMOUNT  OF  BAIL.  .  See  Bail,  1. 

ANIMALS. 

1.  Lessee  of   Grazing   Land   Is   "Owner"    with   "Legal   Title" 

Within  Statute. 

One  who  has  leased  land  for  grazing  purposes  is  owner 
thereof,  and  has  "legal  title"  thereto  within  Rev.  Laws,  2335, 
making  it  unlawful  to  graze  live  stock  on  land  of  another 
without  consent  of  "owner,"  provided  person  claiming  to  be 
owner  has  "legal  title"  thereto.    Tohin  v.  Oartiez,  179. 

2.  Sheep  Commission  Law  Not  Unreasonable,  Arbitrary,  or  Dis- 

criminatory. 

The  sheep  commission  l&w  held  not  unreasonable,  arbitrary, 
or  discriminatory.    Ex  Parte  Ooddard,  128. 
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ANNULMENT  OF  VOID  DEFAULT  JUDGMENT.     See  Justices 
OF  THE  Peace,  5. 

ANTICIPATION    OF    SUPPOSED    OMISSION    OF    DUTY.      See 
Mandamus,  6, 7. 

APPEAL  AND  ERROR. 
1.  Assignment  of  Ebbobs  Unnecessaby  on  Appeal  on  Judgment 
Roll. 

On  appeal  upon  the  judgment  roll  alone  on  which  only  errors 
appearing  on  the  face  of  the  judgment  roll  can  be  considered 
under  3  Rev.  Laws,  p.  3344,  no  assignment  of  errors  is  neces- 
sary.   Greinstein  v.  Greinatein,  174. 

2.   CJONTENTION    THAT    SOME    DEFENDANTS    WeBE    IN    POSSESSION    OF 

Replevied  Pbopebty  as  Agents  Cannot  Be  Fibst  Raised  on 
Appeal. 

Defendants  in  replevin  who  did  not  urge  upon  the  trial 
court  the  theory  that  they  were  in  possession  of  the  property 
only  as  agents  of  a  codefendant  cannot  raise  that  question  for 
the  first  time  on  appeal.    Studebaker  v.  Witcher,  468. 

3.  Defects  in  Instbuction  Failing  to  State  Issues  Completely 

Habmless. 

In  broker's  action  for  commissions  on  sale  of  ranch,  defects 

in  plaintiff's  instruction  undertaking  to  state  issues,  but  not 

doing  so  completely,  held  harmless  to  defendant  in  view  of 

pleadings  clearly  stating  issues  and  read  to  jury.    Ramezzano 

.  V.  Avansino,  72. 

4.  Defendants  Held  Not  Entitled  to  Complain  of  Finding  They 

Webe  in  Possession. 

Defendants  in  a  replevin  action  claiming  on  appeal  that 
they  were  in  possession  of  the  property  merely  as  agents  of  the 
codefendant  cannot  complain  that  the  court  found  all  the 
defendants  were  in  possession  of  the  property,  without  a  find- 
ing of  agency,  where  defendants  made  no  request  for  a  finding 
they  were  agents.    Studehaker  v.  Witcher,  468. 

5.  Detebmination  on  Fobmeb  Appeal  Conclusive  on  Subsequent 

Tbial.- 

A  determination  on  prior  appeal  that  plaintififs  negligence 
was  a  proximate  cause  of  the  injury  is  conclusive  on  retrial,  the 
facts  being  the  same.    Crosman  v.  Southern  Pacific  Co,,  286. 

6.  Ebbob  as  to  Instbuctions  in   Equity  Case  Not  Revebsible 

Ebbob. 

Since  the  court  in  a  purely  equity  case  is  not  bound  by  the 
jury's  advisory  verdict,  refusal  to  give  a  correct  instruction 
or  a  misdirection  is  not  an  error  authorizing  a  reversal.  John- 
ston V.  Rosaschiy  386. 

7.  Failube  of  Complaint  to  State  Cause  of  Action  Pbopebly 

Raised  Fibst  on  Appeal. 

In  an  action  against  a  telegraph  company  to  recover 
damages  for  mental  anguish  caused  by  failure  to  promptly 
deliver  a  death  message,  where  it  appeared,  from  the  com- 
plaint itself,  and  from  the  evidence,  that  the  message  was 
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interstate  in  character,  it  became  the  duty  of  the  supreme  court 
on  appeal  to  apply  the  federal  law  applicable  to  that  kind  of  a 
message,  and,  if  under  the  law  applicable  thereto  the  com- 
plaint failed  to  state  a  cause  of  action,  it  was  the  duty  of 
such  court  to  reverse  the  judgment,  though  the  question  was 
presented  for  the  first  time  on  appeal.  Nichols  v.  W.  U,  T.  Co,, 
148. 

8.  Finding  Outside  Evidence  Harmless  Where  Other  Findings 

Support  Judgment. 

Finding  by  the  trial  court  outside  of  the  pleading  and  the 
evidence  does  not  require  reversal  where  othfer  findings  sup- 
ported by  the  evidence  were  sufllcient  to  sustain  the  Judgment. 
Clark  V.  Clark,  44. 

9.  Finding  Will  Not  Be  Implied  to  Overthrow  Judgment. 

Where  there  was  no  finding  by  the  trial  court  that  the 
appealing  defendants  were  in  possession  of  the  replevied  prop- 
erty as  agents  of  their  codefendant,  no  finding  to  that  effect 
will  be  implied  to  overthrow  the  judgment,  even  if  the  record 
would  support  such  finding.     8tudebaker  v.  Witcker,  468. 

10.  General  Order  of  Reversal  Left  Litigation  in  Situation  Prior 

TO  Judgment. 

General  order  of  reversal  of  judgment  for  plaintiff,  and  of 
order  denying  defendant's  motion  for  new  trial,  left  the  litiga- 
tion in  the  situation  it  was  in  prior  to  entry  of  the  judgment ; 
the  reversal  not  barring  further  proceedings  in  the  same  suit. 
Guisti  V,  GuistU  437. 

11.  Harmless  Error  Disregarded  ry  Supreme  Court. 

The  supreme  court  will  disregard  any  error  that  does  not 
affect  a  substantial  right.    Ramezzano  v.  Avansino,  72. 

12.  Judgment  After  Trial  to  Qourt  Not  Reversed  for  Evidence 

Admitted  Conditionally. 

A  judgment  in  an  action  to  quiet  title  will  not  be  reversed 
for  the  admission  of  evidence  relating  to  the  possession  of 
another  tract  of  land  not  in  controversy,  but  used  in  con- 
nection with  the  tract  in  controversy,  where  the  court  stated 
he  had  admitted  such  evidence  merely  for  what  it  might  be 
worth  in  considering  the  ultimate  conclusions  of  the  case. 
O'B anion  v.  Simpson,  188. 

13.  Judgment  Presumed  Not  to  Have  Been  Based  on  Finding  Out- 

side Issues. 

Judgment,  after  findings  by  court  that  the  parties  cohabited 
after  the  man  was  divorced,  and  that  thereafter  they  made  a 
new  marriage  agreement,  which  latter  finding  was  outside 
the  issues  and  evidence,  held  not  to  have  been  based  on  the 
erroneous  finding,  since  it  will  not  be  presumed  that  the  trial 
court  attempted  to  grant  relief  on  an  entirely  different  state 
of  facts  Involving  different  principles  of  law  from  those 
stated  in  the  pleadings.    Clark  v.  Clark,  44. 

14.  Leading  Question  Held  Harmless,  in  View  of  Testimony  of 

Other  Witnesses. 

Leading  question  to  one  of  plaintiff's  experts  as  to  whether 
a  certain  amount  would  be  a  reasonable  fee  was  harmless; 
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none  of  the  other  witnesses,  on  proper  questions,  having  tes- 
tified to  a  smaller  amount  as  a  reasonable  fee..  Van  Fleet  v. 
O'Neil,  216. 

15.  Objection  Below  Is  Necessary  fob  Review. 

Conceding  that  where  a  jury  is  called  in  an  equity  case  only 
special  issues  should  be  submitted,  and  that  a  general  verdict 
is  improper,  and  that  a  judgment  based  thereon  is  erroneous, 
yet  where  it  does  not  appear  that  the  court  regarded  the 
verdict  as  binding,  and  appellant's  counsel  concede  the  jury 
was  called  as  advisory,  appellant,  having  made  no  objection 
to  such  course  at  the  time,  cannot  take  advantage  of  the  error 
on  appeal.    Johnston  v.  Rosaschi,  386. 

16.  Objections  to  Depositions  Not  Available  Unless  Urged  Before 

THE  Trial  Court. 

Objections  made  on  the  taking  of  depositions,  not  shown  by 
the  record  to  have  been  urged  on  the  court  during  the  trial, 
cannot  be  considered  on  appeal.    Allen  v.  Allen^  243. 

17.  Order  after  General  Reversal,   Permitting   Amendment  of 

Complaint,  Not  Final. 

Order  of  the  trial  court,  after  general  reversal  of  judgment 
for  plaintiff  and  of  order  denying  defendant  new  trial,  allow- 
ing the  filing  of  an  amended  complaint  by  plaintiff,  was  not 
a  final  judgment,  or  an  order  entered  after  a  final  judg- 
ment, and  so  was  not  appealable,  to  give  the  supreme  court 
jurisdiction  to  consider  the  question  whether  the  trial  court 
erred  in  permitting  the  amendment  to  be  filed.  Guiati  v. 
Qnisti,  437. 

18.  Presumed  Court  Made  Specific  Findings. 

Where  trial  court  made  no  specific  findings  on  a  point,  no 
request  having  been  made  for  specific  findings,  supreme  court 
must  conclude  that  the  court  did  in  fact  so  find.  Laws  v.  Rosa, 
406. 

19.  Refusal  to  Rule  on  Objections  Must  Be  Assigned  as  Error. 

If  the  court  refuses  to  rule  on  objections  to  the  materiality 
or  competency  of  evidence  given  by  deposition,  such  misconduct 
must  be  assigned  as  error.    Allen  v,  Allen,  243. 

20.  Rehearing  fob  Purpose  of  Modifying  Judgment  Denied. 

The  granting  of  a  rehearing  is  not  essential  to  procure  a 
modification  of  a  judgment,  and  petition  therefor  will  be 
denied,  with  leave  to  apply  for  such  modification,  if  necessary 
to  protect  appellants.    Studehaker  v.  Witcher,  468. 

21.  Supreme  Court  May  Affirm  as  to  One  Defendant  and  Modify 

AS  TO  Another. 

Under  Rev.  Laws,  5066,  it  is  the  duty  of  the  supreme  court 
to  disregard  any  error  or  defect  which  does  not  affect  the 
substantial  rights  of  the  parties,  or  either  of  them,  so  that 
the  judgment  may  be  modified  as  to  one  defendant  and  afiirmed 
as  to  the  other.    Laws  v.  Ross,  406. 

22.  Trial  Court  Finally  Determines  Controverted  Questions  of 

Fact. 

The  determination  of  the  controverted  questions  of  fact 
raised  by  the  evidence  is  for  the  trial  court,  not  for  the  supreme 
court  on  appeal.    O'Banion  v.  Simpson,  188. 
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23.  Watebs    and   Watescovbses  —  Judgment   Gonfibmino    Ibbiga- 

TiON   Distbict's   Obganization    Conclusive   on    Landownebs 
Whetheb  Appeabino  OB  Not. 

Party  failing  to  appear  and  file  an  answer  in  irrigation  dis- 
trict confirmation  proceedings  is  estopped  from  questioning  the 
judgments  and  in  no  position  to  draw  from  the  supreme  court 
on  appeal  therefrom  an  opinion  on  questions  of  fact  involving 
the  regularity,  validity,  and  legality  of  the  proceedings,  his 
failure  to  answer  being  an  admission  of  the  material  allega- 
tions (Irrigation  District  Act,  sec.  19),  and  the  judgment  is 
conclusive  upon  landowners  whether  appearing  or  not.  In  Re 
Walker  River  Irr.  DisU,  321. 

24.  Whetheb  Judgment  "Mobe  Favobable"  Than  That  Oftebed, 

AS  Affecting  Costs,  Within  Discbetionabt  Detebmination 

OF  COUBT  OF  JuBISDICTION. 

Whether  judgment  recovered  was  "more  favorable"  than 
judgment  offered  by  defendant,  within  the  meaning  of  Comp. 
Laws,  3470,  as  to  offer  of  judgment  as  affecting  costs  is  to 
be  determined  by  the  tribunal  having  jurisdiction  of  the  mat- 
ter, and  the  exercise  of  the  district  court's  sound  discretion  in 
this  respect  will  not  be  disturbed,  although  the  supreme  court 
is  not  without  power  to  correct  abuse  thereof.  H.-H.-M.  Safe 
Co.  V.  Balliet,  94. 

See  Clebks  of  Coubts,  1. 
APPEAL  AS  ADMINISTRATOR.      See   Executobs    and   Adminis- 

TBATOBS,  1,  6,  8,  9. 

APPEAL    BY    PUBLIC    ADMINISTRATOR.       See     Appeal     and 
Ebbob,  5,  6,  7. 

APPEAL  FROM  JUSTICE  COURT.    See  Costs,  2. 

APPEAL    FROM    ORDER    REVOKING    LETTERS.     See  Execu- 
tobs AND  Administbatobs,  2,  9. 

APPEAL  ON  JUDGMENT  ROLL.     See  Divobce,  7. 

APPELLATE     COURT'S     DETERMINATION     OF     QUESTIONS 
NOT  CONSIDERED  BY  TRIAL  COURT.     See  Mandamus,  1. 

APPROPRIATION  FOR  HOME  ECONOMICS  ACT  VALID.     See 

States,  1. 

ASSIGNMENT  OF  ERRORS.     See  Appeal  and  Ebbob,  19. 

ASSIGNMENT   OF   ERRORS   UNNECESSARY   IN   APPEAL   ON 
JUDGMENT  ROLL.    See  Appeal  and  Ebbob,  1. 

ATTORNEY  AND  CLIENT. 
1.  Amount  in  Contbovebsy  May  Affect  Value  of  Sebvices. 

Increased  care  and  responsibility,  arising  from  amount  in 
controversy,  is  an  element  that  may  be  considered  in  fixing 
reasonable  value  of  attorney's  services.  Van  Fleet  v.  0*Neil, 
216. 


44th  Nev.]  Bail  481 

2.   DiSBABMENT    PbOCEEDING     NOT    A     ClVIL    ACTION,    AND    FINDINGS 

Unnecessaby. 

The  legislature  has  conferred  on  the  supreme  court  the 
sole  power  to  find  accused  guilty  or  not  guilty  in  a  proceeding 
to  remove  or  suspend  an  attorney,  and  the  proceeding  is  not 
a  civil  action,  but  one  peculiar  to  itself,  and,  as  the  statutes 
do  not  mention  findings,  they  need  not  be  made,  since  the  judg- 
ment speaks  all  that  is  necessary.  Bar  Association  v.  8coular, 
208. 

3.  Evidence  of  Subobnation  of  Pebjuby  Held  Insufficient  to 

Wabbant  Disbabment. 

In  a  disbarment  proceeding,  evidence  of  defendant's  client, 
who  had  pleaded  guilty  to  perjury  in  his  divorce  action,  to  the 
effect  that  the  defendant  had  suborned  and  procured  him 
to  commit  perjury,  held  insufiicient  as  against  the  defendant's 
denial  to  warrant  disbarment.    Idem, 

4.  Instbuction  as  to  Incbeased  Cabe  and  Responsibility  fbom 

Amount  Involved  as  Affecting  Attobney's  Fee  Held  Appli- 
cable TO  Evidence. 

Evidence  in  action  for  attorney's  services  held  to  make 
applicable  an  instruction  as  to  increased  care  and  responsi- 
bility from  amount  involved  being  an  element  to  be  con- 
sidered in  fixing  reasonable  value  of  attorney's  services.  Van 
Fleet  V.  O'Neil,  216. 

5.    MiSBEPBESENTATION  OF  IMMATEBIAL  MaTTEB  TO  PBOCUBE  ObDEB  IS 

Misconduct  Wabbanting  Suspension. 

An  attorney's  misrepresentation  to  the  court  of  the  date 
when  certain  papers  were  actually  signed,  deliberately  intended 
to  produce  a  false  impression,  and  thereby  obtain  an  order 
for  publication  of  summons,  was  misconduct  in  oflice  war- 
ranting suspension  from  practice,  even  conceding  that  the 
misrepresentation  did  not  result  in  harm  to  the  litigants,  and 
was  of  an  immaterial  matter.    Bar  Association  v.  Scoular,  208. 

See  Appeal  and  Ebbob,  14 ;   Evidence,  2,  5,  6 ;  Witnesses,  1. 

ATTORNEY'S  FEES.     See   Cebtiobabi,    1;     Costs,   2;     Evidence, 
2, 5, 6. 

AUTOMOBILES.    See  Chattel  Mobtgages,  1,  2, 3. 

BAIL. 

1.  Mattebs  To  Be  Considebed  in  Detebmining  Amount  Enumeb- 

ATED. 

The  matters  to  be  considered  in  determining  a  reasonable 
bail,  requirement  of  excessive  ball  being  inhibited  by  Const, 
art.  1,  sec.  6,  are  that  the  object  of  bail  is  merely  to  assure 
the  presence  of  accused  for  the  trial,  the  nature  of  the  offense 
charged,  the  penalty  imposable,  probability  of  accused's  appear- 
ance, his  pecuniary  condition,  character,  and  reputation,  and 
the  likelihood  of  conviction.    Ex  Parte  Jagles  and  Vames,  370. 

2.  $3,000    Fixed   on    Chabge   fob    Manufactubing    Intoxicating 

LiQUOBs  Held  Excessive  and  Reduced  to  $1,000. 

Ball  of  $3,000  for  one  charged  with  unlawfully  manufaptur- 
ng  and  keeping  for  sale  intoxicating  liquors,  the  maximum 
Vol.  44—31 
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penalty  for  which  is  $1,000  fine  and  a  year's  imprisonment  in 
Jail,  held  excessive,  and  reduced  to  $1,000.    Idem. 

See  Criminal  Law,  10. 

BALLOTS.    See  Elections,  1,  2,  5,  6,  7,  9,  10. 

BILL  OF  SALE  ON  AUTOMOBILE.     See  Chattel  Mortgages,  1, 
2,4. 

BLOT  ON  BALLOT.    See  Elections,  2,  5. 

BROKERS. 

1.  Entitled   to    Commission    on    Sale    Made   by   Principal   at 

Reduced  Price. 

A  broker  who  is  the  procuring  cause  of  the  sale  is  entitled 
to  commission,  though  the  final  negotiations  are  conducted 
by  the  owner  who,  in  order  to  make  the  sale,  accepts  a  price 
less  than  that  at  which  the  broker  was  authorized  to  sell. 
Ramezzano  v.  Avansino,  72. 

2.  Evidence   Held  to   Show   Broker  Entitled  to  Commissions, 

Though  Final  Negotiations  Conducted  by  Owner. 

In  action  for  commissions  on  sale  of  ranch  by  broker  holding 
option  thereon,  sale  having  been  consummated  by  owner  after 
expiration  of  option,  as  broker  claimed,  to  purchasers  procured 
by  him,  evidence  held  to  support  broker's  claim  and  justify 
verdict  for  him.    Idem. 

3.  To  Earn  Commission,  Must  Produce  Buyer  Within  Specified 

Time  Unless  Prevented  by  Fraud  of  Principal. 

Before  a  broker  can  be  said  to  have  earned  his  commission, 
he  must  produce  a  buyer  within  time  specified  in  terms  of 
agency,  if  time  is  limited,  ready,  willing,  and  able  to  purchase 
at  price  designated  by  principal;  but,  if  principal  by  fraud 
defeats  broker's  efforts,  case  does  not  come  within  such  rule. 
Idem. 

4.  Whether  Price  Would  Have  Been  Accepted  by  Purchaser  a 

Jury  Question. 

In  action  for  commission  on  sale  by  broker  who  held  option 
on  property,  question  whether  broker's  price  would  have  been 
accepted  by  purchasers  whom  he  claimed  to  have  procured, 
and  who  subsequently  purchased  direct  from  his  principal, 
held  for  jury.    Idem. 

See  Appeal  and  Error,  2 ;  Trial,  1. 
CAUSE  OF  ACTION.    See  Appeal  and  Error,  7. 

CERTIORARI. 
1.  Inquiry  Limited  to  Jurisdiction  of  Lower  Court. 

In  original  proceedings  in  certiorari  to  review  a  judgment 

including  attorney's  fees  because  the  court  had  no  jurisdiction 

to  allow  such  fees,  the  inquiry  will  not  be  extended  further 

than  to  determine  whether  the  lower  court  had  jurisdiction  to 

'  make  the  order  complained  of.    Dixon  v.  District  Court,  98. 
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CHATTEL  MORTGAGES. 

1.  Bill  of  Sale  on  Automobile  to  Secure  Loan  Held  Mobtgaoe, 

AND  Not  Conditional  Sale. 

A  transaction  by  which  a  party  secured  a  loan  by  a  bill  of 
sale  on  his  automobile  held  not  a  conditional  sale,  but  a  mort- 
gage, and  where  the  car  had  passed  into  the  mortgagee's 
possession,  the  mortgagor  had  a  right  of  redemption,  which  he 
could  not  cut  off  by  contract  with  the  mortgagee.  State  v. 
Bacha,  373. 

2.  Contract  Held  "Conditional  Sale"  and  Not  "Chattel  Mort- 

gage." 

A  contract  concerning  an  automobile  held  a  "conditional 
sale"  and  not  a  "chattel  mortgage,"  the  distinguishing  feature 
being  the  retention  of  the  title  to  the  property  in  the  seller 
until  the  full  payment  of  the  price,  which  was  valid  under 
uniform  sales  act,  sec.  20,  subd.  1,  although  it  contained  pro- 
vision "All  other  sums  of  money  payable  to  you,  whether  evi- 
denced by  note,  book  account  or  otherwise,  also  any  judgments 
which  you,  your  successors  or  assigns  may  obtain  thereafter 
shall  have  been  fully  paid  in  money,  at  which  time  ownership 
shall  pass  to  me,"  and  although  seller  was  empowered  to  take 
possession  of  the  property,  credit  buyer  with  the  fair  market 
value  thereof,  and  hold  him  for  the  balance  of  the  purchase 
price.    Studehaker  v.  Witcher,  442. 

3.  Mortgagee  Entitled  to  Possession  on  Default. 

Where  defendant  was  in  default  on  a  first  mortgage  on  an 
automobile,  the  mortgagee  was  entitled  to  possession  of  the 
machine,  and  could  extinguish  the  right  of  redemption  by 
foreclosure  or  sale  after  notice.    State  v.  B achat  373. 

4.  Provision  That  Property  Shall  Become  Mortgagee's  Held  Not 

TO  Cut  Off  Redemption. 

An  agreement  by  which  the  owner  gave  the  lender  a  bill  of 
sale  of  an  automobile  to  secure  a  loan,  providing  that  the 
property  should  become  the  mortgagee's  absolutely  on  failure 
to  pay  the  indebtedness,  cannot  be  construed  to  pass  title  as 
under  an  ancient  common-law  mortgage,  but  leaves  the  mort- 
gagor an  equity  of  redemption.    Idem, 

CIVIL  ACTION.    See  ATTOBiNEY  and  Client,  2. 

CLAIM  AND  DELIVERY.    See  Property,  1,  2 ;  Replevin,  4. 

CLERKS  OF  COURTS. 
1.  Relative  to  Fees,  Held  There  Was  No  "Specla^l  Proceeding" 
in  Supreme  Court. 

Within  Stats.  1917,  c.  26,  providing  that  when  an  appeal  is 
taken  to  the  supreme  court,  or  when  any  special  proceeding  is 
brought  therein,  the  party  appealing  or  bringing  such  proceed- 
ing shall  pay  the  clerk  $25,  which  shall  be  in  full  for  all  the 
clerk's  fees,  there  is  no  special  proceeding,  but  only  an  appeal, 
though  before  the  filing  with  the  clerk  of  the  transcript  of 
the  record  on  appeal  from  denial  of  change  of  venue,  but 
within   the  thirty   days   from   the  perfecting  of  the   appeal 
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allowed  by  supreme  court  rule  2  for  such  filing,  respondents 
under  rule  23  gave  and  filed  notice  that  they  would  call  up 
the  appeal  for  hearing.    Page  v.  Walser,  1. 

CLERK'S  RULING  ON  COSTS.    See  Costs,  1. 

COHABITATION  AFTER  DIVORCE.    See  Appeal  and  Error,  13. 

COMMERCE. 

1.  Federal  Law  GtOVerns  Damages  for  Failure  to  Deliver  Inter- 

state Message. 

Since  the  amendment  of  June  18,  1910,  to  the  interstate 
commerce  act,  which  operated  to  extend  the  federal  authority 
over  telegraph  companies  as  to  their  interstate  business,  no 
recovery  can  be  had  in  a  state  court  for  damages  sustained  for 
mental  anguish  suffered  for  negligent  delay  in  delivering  a 
death  message,  when  unaccompanied  by  physical  injury. 
Nichols  V.  W.  U.  T.  Co.,  148. 

2.  Sheep  Commission  Law  Not  Interference  with   Interstate 

Commerce. 

The  sheep  commission  law  held  not  violative  of  Const.  U.  S. 
art.  1,  sec,  8;  Congress  not  having  covered  the  whole  subject 
of  the  transportation  of  live  stock  from  one  state  to  another. 
Ex  Parte  Qoddard,  128. 

COMMISSION  ON  SALE.    See  Brokers,  1, 2,  3, 4. 

COMMISSION  ON   SALE  OF  RANCH.    See  Appeal  and  Error,  2. 

COMMON-LAW  FORM  OF  INDICTMENT.    See  Criminal  Law,  13. 

COMMON-LAW  MARRIAGE.    See  Marriage,  8, 9. 

COMMUNITY  PROPERTY.     See  Divorce,  6;  Husband  and  Wife, 
1,  2, 3, 4,  7. 

COMPLAINT  MAY  BE  AMENDED.    See  Pleading,  1, 2,  3,  4,  5. 

CONCURRENT  JURISDICTION   OF   JUSTICE   AND   DISTRICT 
COURTS.    See  Criminal  Law,  19, 20. 

CONCURRENT    JURISDICTION    UNDER    PROHIBITION    ACT. 
See  Statutes,  13. 

CONDITIONAL  NEW  TRIAL  FOR  EXCESSIVE  VERDICT.     See 
New  Trial,  2. 

CONDITIONAL  SALE.    See  Chattel  Mortgages,  1, 2. 

CONDITIONS  FOR  NEW  TRIAL.    See  New  Trial,  5. 

CONSTITUTIONAL  LAW. 
1.  Constitution  Must  Be  Construed  According  to  Intent  and 
Purpose. 

The  constitution  must  be  construed  according  to  its  pur- 
pose and  intent,  and  the  thing  to  be  sought  is  the  thought 
expressed.    In  Re  Walker  River  Irr.  Dist.,  321. 
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2.  Every  Presumption  in  Favor  of  Validity. 

Every  presumption  is  in  favor  of  the  validity  of  a  statute. 
Ex  Parte  Qoddard,  128. 

3.  Interpretation  Sought  Which  Will  Avoid  Absurdity. 

Such  an  interpretation  of  the  constitution  must  be  sought 
as  will  avoid  absurd  consequences  and  as  will  be  least  likely  to 
produce  mischief,    State  v.  Brodigan,  306. 

4.  Intoxicating   Liquors — Prohibition    Statute   Not   Denial  of 

Equal  Protection  of  Laws. 

Prohibition  statute  held  not  violative  of  Const.  U.  S.  Amend. 
14,  sec.  1,  as  denying  equal  protection  of  law  to  all  persons; 
test  being  whether  .all  persons  similarly  situated  are  affected 
alike  in  respect  to  privileges  and  liabilities.  Ex  Parte  McGee,  23. 

5.  Irrigation  District  Act  Held  Not  to  Extend  Jurisdiction  of 

District  Court  in  Violation  of  Constitution. 

Irrigation  district  act,  sees.  19  and  20,  providing  for  con- 
firmation of  district's  organization,  are  not  in  violation  of 
Const,  art.  6,  sec.  6,  for  they  do  not  limit  or  extend  the 
original  jurisdiction  of  district  courts.  In  Re  Walker  River 
Irr,  Dist,,  321. 

6.  Only  Persons  Affected  Can  Attack  Constitutionality. 

If  a  party's  rights  are  not  affected  by  a  statute,  or  a  part 
thereof,  its  constitutionality  will  not  be  considered  upon  his 
application.    Ex  Parte  Goddard,  128. 

7.  Part  of  Water  Code  Held  Unconstitutional  as  Giving  Judi- 

cial Powers  to  State  Engineer. 

Water  code  (Stats.  1913,  c.  140),  sees.  29,  31,  32,  and  sec- 
tion 30,  as  amended  by  Stats.  1915,  c.  253,  sec.  2,  held  uncon- 
stitutional because  attempting  to  give  judicial  power  to  the 
state  engineer  to  hear  and  determine  contests  involving  not 
relative,  but  vested,  water  rights  which  section  84  of  the 
statute  expressly  inhibits.    Pitt  v.  Scrugham,  418. 

8.  Sheep  Commission  Law  Not  Discriminatory  Against  Citizens 

OF  Other  States. 

The  sheep  commission  law  held  not  violative  of  Const.  U.  S. 
art.  4,  sees.  1,  2,  providing  that  citizens  of  each  state  shall  be 
entitled  to  all  the  privileges  and  immunities  of  citizens  of  the 
several  states;  the  law  being  properly  construed  as  referring 
to  sheep  brought  into  Nevada  whether  owned  by  citizens  of 
Nevada  or  of  a  sister  state.    Ex  Parte  Goddard,  128. 

9.  State   Engineer   Held   Performing   Administrative   and  ,Not 

Judicial  Functions. 

Water  code  (Stats.  1913,  c.  140),  sec.  45,  requires  the  state 
engineer  and  district  courts  to  act  as  coordinate  agencies  to 
effect  the  speedy  determination  for  administrative  purposes  of 
the  relative  rights  of  claimants  to  waters  of  a  stream  or  system, 
and  where  the  engineer  as  an  administrative  officer  was  only 
proceeding  to  do  what  the  court  might  require  him  to  do  in 
a  pending  suit,  the  pendency  of  such  suit  furnished  no  grounds 
for  enjoining  the  engineer  from  performing  duties  of  the  court. 
Pitt  V.  Scrugham,  418. 
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10.  Statute  Denouncing  Syndicalism  Not  Class  Legislation. 

Stats.  1919,  c.  22,  denouncing  criminal  syndicalism,  is  not 
objectionable  as  class  legislation  denying  equal  protection;  it 
being  applicable  to  any  person  committing  the  acts  denounced. 
Ex  Parte  Moriarity,  164. 

11.   WaTEBS     and     WaTEBCOUBSES — ^IBBIGATION     DISTRICT     ACT     HeLD 

Not  in  Violation  of  Due-Pbocess  Clause  of  Fedebal  Consti- 
tution. 

Irrigation  district  act,  sec.  14,  limits  the  indebtedness  which 
a  district  may  incur  to  the  obligations  voluntarily  assumed  by 
the  landowners,  and  does  not  violate  Const.  U.  S.  Amend.  14, 
by  permitting  confiscation  of  property  by  taxation  without  due 
process  of  law.    In  Re  Walker  River  Irr,  Dist,  321. 

See  Animals,  2 ;  Bail,  1 ;  Commebce,  2 ;  Cbiminal  Law,  10,  19 ; 
Elections,  4,  8 ;  States,  1 ;  Statutes,  1,  2,  7,  8,  11,  13 ;  Watebs 
AND  Watebcoubses,  4,  5,  6. 

CONSTITUTIONAL  REQUIREMENT  AS  TO  TITLE  LIBERALLY 
CONSTRUED.    See  Statutes,  2. 

CONSTRUCTION     OF     LAWS     ADOPTED     FROM     FOREIGN 
STATES.    See  Statutes,  5. 

CONSTRUCTION  OF  STATUTES.    See  Statutes,  1,  2,  3,  9. 

CONSTRUCTIVE  NOTICE  OF  CLAIM  OF  TITLE.     See  Advebse 
Possession,  1. 

CONTINUANCE  OF  PRELIMINARY  EXAMINATION.    See  Cbimi- 
nal Law,  1. 

CONTINUED  RELATION  AFTER  REMOVAL  OF  IMPEDIMENT 
TO  LEGAL  MARRIAGE.    See  Mabbiage,  1,  3,  4,  5. 

CONTRACT  BY  MUTUAL  AGREEMENT  QUESTION  OF  FACT. 
See  Mabbiage,  2,  3,  4,  5. 

CONTRACTS. 
1.  Contbacts  Opebating  to  Public  Detbiment  Void. 

All  contracts  the  purpose  of  which  is  to  create  a  situation 
which  tends  to  operate  to  the  detriment  of  the  public  interest 
are  against  public  policy  and  void,  regardless  of  whether  in 
a  particular  case  the  purpose  of  the  contract  is  elfectuated. 
King  v.  Randall,  118. 

2.   FOBFEITUBE  MuST  Be  CLEABLT  ExPBESSED. 

Courts  are  not  diligent  in  searching  for  an  excuse  to  justify 
a  forfeiture  or  convert  a  precautionary  clause  into  one  of  for- 
feiture, and  nothing  will  be  held  as  contemplating  a  forfeiture, 
unless  such  idea  is  clearly  expressed.  Clark  v.  London  Assur- 
ance Corp.,  359. 

See  Chattel  Mobtgages,  2 ;   Indemnity,  1 ;   Insubance,  1,  2,  3. 

CONTRIBUTORY  NEGLIGENCE  BARS  RECOVERY.     See  Negu- 
oence,  1. 
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CONTRIBUTORY    NEGLIGENCE    NO    DEFENSE    TO    WILFUL 
INJURY.    See  Neolioenge,  2. 

CONVERSION.    See  Sales,  2 ;  Tboveb  and  Conversion,  1. 

CONVEYANCE  BY  COTENANT.    See  Tenancy  in  Common,  1. 

COPY  OF  COMPLAINT  MUST  BE  CERTIFIED.    See  Justices  or 
the  Peace,  6. 

CORPORATIONS.    See  Judgment,  4,  5,  6 ;  Mandamus,  3. 

COSTS. 

1.  Appellant  Not  Allowed  Cost  on  Affirmance,  Though  He  Was 

Given  Permission  to  Amend. 

Where  appellant  filed  a  cost  bill  under  court  rule  6,  subd.  2, 
and  respondents  objected  under  subdivision  3,  the  clerk's  ruling 
against  allowing  costs  must  be  upheld  where  the  judgment 
against  appellant  was  affirmed,  but  the  court  merely  ex  gratia 
remanded  the  cause  with  leave  to  plaintiff  to  amend,  since  such 
judgment  did  not  give  appellant  relief  justifying  allowing  him 
costs  under  Rev.  Laws,  5381,  subd.  2.  Diwon  v.  City  of  Reno, 
350. 

2.  Attorney's    Fees    Not    Allowable    in    Action    for    Services 

Appealed  from  Justice  Court. 

An  action  to  recover  attorney's  fees,  appealed  from  a  justice 
of  the  peace  to  the  district  court,  is  tried  as  other  trials  in  the 
district  court  under  Rev.  Laws,  5794,  and,  since  there  is  no 
statute  authorizing  the  allowance  of  attorney's  fees  to  the 
successful  plaintiff  in  such  an  action,  none  can  be  allowed 
in  view  of  Rev.  Laws,  5376,  providing  that  the  compensation 
of  the  attorney  is  governed  by  agreement,  express  or  implied. 
Dixon  V.  District  Court,  98. 

3.  Not  Allowable  in  Absence  of  Statutory  Authority. 

Costs  are  wholly  the  creature  of  statute,  and  are  not  allow- 
able in  the  absence  of  the  statute  permitting  such  allowance. 
Idem. 

4.  Offer  of  Judgment  as  to  Undisputed  Part  of  Claim  Makes 

Cost  Dependent  upon  Result  of  Disputed  Part. 

When  plaintiff  unites  in  the  same  action  a  claim  that  is  not 
disputed  with  one  that  is,  defendant  may  remove  from  the 
controversy  the  undisputed  claim  by  offer  of  judgment,  as 
authorized  by  Comp.  Laws,  3470,  and  thus  make  the  subse- 
quent costs  of  the  litigation  depend  upon  the  result  of  the 
litigation  in  regard  to  the  disputed  claim.  H,-H,-M,  Safe  Co,  v. 
Balliet,  94. 

5.  Offer  of  Judgment  Does  Not  Affect  Costs  Accruing  Prior  to 

Offer. 

Although  plaintiff  failed  to  obtain  a  more  favorable  judg- 
ment than  offered  by  defendant,  plaintiff  was  entitled  to 
accrued  costs  up  to  the  time  of  the  making  of  the  offer.    Idem. 

6.  Offer  of  Judgment  Need  Not  Include  Costs. 

Offer  of  judgment  under  Comp.  Laws,  3470,  need  not  include 
costs.    Idem. 

See  Appeal  and  Error,  24. 
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COURTS  HAVE  DISCRETION  TO  OPEN  DEFAULTS.    See  Judg- 
ment, 1,  3,  5,  6. 

COURTS    MUST   LOOK    TO    INTENTION    OF    LEGISLATURE. 
See  Statutes,  3. 

CRIMINAL  LAW. 

1.  Continuance  of  Pbeliminaby  Examination  Did  Not  Deprive 

Justice  of  Jurisdiction. 

Continuance  from  June  21  to  July  3  of  preliminJary  exami- 
nation on  charge  of  having  in  possession  intoxicating  liquor  in 
violation  of  the  prohibition  statute  held  not  to  have  deprived 
justice  of  jurisdiction.    Ex  Parte  McGee,  23. 

2.  District  Court,  and  Not  Justice  Court,  Has  Jurisdiction  to 

Try  Violation  of  Prohibition  Statute. 

In  view  of  Rev.  Laws,  4851,  district  court,  and  not  the 
justice  court,  had  jurisdiction  to  try  one  charged  with  mis- 
demeanor of  violating  the  prohibition  statute,  section  3  whereof 
provides  for  fine  of  $100  to  $1,000  and  imprisonment  in  county 
jail  for  from  two  to  twelve  months.    Ex  Parte  Arascada,  30. 

3.  District  Court  Has  Jurisdiction  to  Try  Charge  of  Having 

Intoxicants  in  Possession. 

In  view  of  Rev.  Laws,  4851,  district  court  had  jurisdiction 
to  try  petitioner  charged  with  misdemeanor  of  having  in  her 
possession  intoxicating  liquor  in  violation  of  the  prohibition 
statute,  section  3  whereof  provides  for  fine  of  $100  to  $1,000 
and  imprisonment  in  county  jail  for  from  two  to  twelve 
months.    Ex  Parte  McGee,  23. 

4.  False  Pretenses — False  Pretense  of  Ownership  of  Automo- 

bile Held  to  Have  Induced  Complaining  Witness  to  Make 
Loan. 

Although  complaining  witness  had  reason  to  believe  from 
the  conduct  of  defendant  and  his  wife  with  reference  to  an 
automobile  that  it  belonged  to  the  defendant,  held  that  without 
defendant's  false  representation  that  it  still  belonged  to  him 
when  in  fact  he  had  only  an  equity  of  redemption  therein,  the 
complaining  witness  would  not  have  made  a  loan  secured  by 
a  mortgage  on  the  car.    State  v,  Bacha^  373. 

5.  False  Pretenses — Jury  Could  Consider  Defendant's  Failure 

to  Tell  Prosecuting  Witness  Certain  Facts. 

As  bearing  on  the  question  of  knowledge  and  intent  of 
defendant,  accused  of  false  pretenses  in  representing  that  he 
was  the  owner  of  an  automobile,  the  jury  could  consider  the 
fact  that  he  told  the  complaining  witness  nothing  whatever 
concerning  his  transaction  with  a  third  person  to  whom  he 
had  given  a  bill  of  sale  of  the  car  as  security  for  a  loan.    Idem, 

6.  False  Pretenses — Need  Not  Be  Sole  Inducement  for  Parting 

with  Property. 

A  false  pretense  need  not  be  the  sole  inducement  for  the 
victim  of  a  fraudulent  representation  to  part  with  his  money 
or  thing  of  value,  but  it  is  sufficient  if  the  defrauded  party 
was  materially  influenced  by  the  false  pretense  to  part  with  his 
property,  although  other  motives  may  have  operated  to  produce 
the  result    Idem, 
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7.  False  Pretenses — Pretense  Held  Sufficient  to  Deceive  One 

OF  Ordinary  Intelligence  and  Prudence. 

Where  defendant  had  been  the  owner  of  a  car,  and  the 
complaining  witness  had  seen  it  in  his  possession,  but  did  not 
know  that  defendant  had  then  only  an  equity  of  redemption 
in  the  car,  and  upon  defendant's  false  pretense  of  ownership 
loaned  him  money,  taking  a  mortgage  on  the  car,  held,  that  the 
false  pretense  was  calculated  to  deceive  one  of  ordinary  intelli- 
gence and  business  prudence  into  parting  with  money  without 
making  further  investigation  so  that  the  defendant  would  be 
liable  criminally.    Idem, 

8.  False  Pretenses — Representation  of  Ownership  of  Automo- 

bile IN  Which  Defendant  Had  Only  Equity  ob*  Redemption 
Is  False. 

Where  a  defendant,  prosecuted  for  obtaining  money  under 
false  pretenses,  gave  a  mortgage  on  an  automobile  then  in 
possession  of  another  holding  under  a  bill  of  sale  to  secure  a 
former  loan,  notwithstanding  the  defendant  had  an  equity  of 
redemption  in  the  former  mortgage,  held,  that  his  representa- 
tion as  to  ownership  constituted  a  false  pretense.    Idem. 

9.  Habeas  Corpus — Correctness  of  Statement  of  Facts  in  Gov- 

ernor's  Proclamation   under   Sheep  Commission   Law   Not 
Reviewable. 

In  habeas  corpus  proceedings  by  one  convicted  of  violating 
the  sheep  commission  law  by  driving  sheep  into  Nevada  from 
a  state  which  the  governor  had  by  proclamation  scheduled  as 
a  locality  where  scabies  was  epidemic,  the  correctness  of  the 
statement  of  facts  contained  in  the  governor's  proclamation 
cannot  be  inquired  into.    Ex  Parte  Goddard,  128. 

10.  Habeas  Corpus — Excessiveness  of  Bond  Not  Considered  Where 

Petitioner  Is  UnXble  to  Furnish  Any. 

Even  though  the  action  of  the  court  in  raising  the  ball  from 
$2,500  to  $5,000  violated  the  spirit  of  Const,  art.  1,  sec.  6,  for- 
bidding excessive  bail,  the  matter  will  not  be  reviewed  on 
habeas  corpus,  where  it  appeared  petitioner  was  unable  to 
furnish  any  bail  whatsoever.    Ex  Parte  Moriarity,  164. 

11.  Habeas  Corpus — Imperfections  in  Indictment  Not  Considered. 

On  habeas  corpus,  imperfections  in  the  indictment  because 
it  consisted  of  generalities  and  conclusions  cannot  be  con- 
sidered, and  If  the  Indictment  attempts  to  state  an  offense  of 
a  kind  which  the  court  assuming  to  proceed  has  jurisdiction, 
the  question  whether  the  facts  charged  are  sufficient  to  state 
an  offense  will  not  be  examined  Into.    Idem, 

12.  Homicide — Indictment  in  Statutory  Form  Held  Sufficient  to 

Charge  First-Degree  Murder. 

After  the  statute  (Rev.  Laws,  6386)  as  to  murder  was 
amended  In  1915  (Stats.  1915,  c.  48)  to  declare  murder  per- 
petrated by  poison,  or  lying  In  wait,  or  torture,  or  committed 
in  the  perpetration  of  or  attempt  to  perpetrate  arson,  rape,  rob- 
beiy,  or  burglary,  murder  In  the  first  degree,  and  all  other 
kinds  of  murder,  murder  In  the  second  degree,  an  Indictment 
simply  charging,  in  the  form  prescribed  by  Criminal  Practice 
Act,  sec.  201,  then  existing  and  not  afterwards  changed,  that 
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defendant  did,  "without  authority  of  law,  and  with  malice 
aforethought/'  kill  and  murder  by  cutting  him  with  a  knife, 
was  sufficient  to  charge  murder  in  the  first  degree,  although 
not  charging  premeditation  and  deliberation.  State  v.  Munioa, 
353. 

13.  Homicide — ^Legislature  Can  Dispense  with  Common-Law  For- 

malities AS  TO  Indictment. 

The  legislature  can  dispense  with  the  common-law  formali- 
ties required  in  charging  murder  in  an  indictment,  and 
prescribe  a  form  without  them,  as  Criminal  Practice  Act, 
sec.  201.    Idem. 

14.  Indictment  and  Information — ^Defect  in  Duplicitoub  Indict- 

ment Cured  by  Verdict  Convicting  of  Only  One  Offense. 

Where  petitioner  was  convicted  of  but  one  offense  under  a 
duplicitous  indictment,  the  defect  therein  was  cured  by  the 
verdict    Arascada  v.  District  Court,  37. 

15.  Justice  of  the  Peace  Without  Jurisdiction  Over  Violation 

OF  Prohibition  Statutes. 

A  Justice  of  the  peace  is  without  jurisdiction  to  try  one 
accused  of  violating  the  prohibition  statute  and  to  impose  a 
sentence  of  fine  or  imprisonment.    Ex  Parte  Dolan,  267. 

16.  One  Accused  of  Crime  Is  Entitled  to  a  Speedy  Trial. 

In  view  of  Rev.  Laws,  6855,  one  accused  of  crime  is  entitled 
to  a  speedy  trial.    Ex  Parte  Moriarity,  164. 

17.  Perjury — Attorney   Guilty   of   Subornation   of   Perjury   in 

Inducing  Client  Suing  for  Divorce  to  Swear  Falsely. 

The  act  of  the  attorney  for  a  wife  suing  for  divorce  in  pro- 
curing her  wilfully  and  corruptly  to  syv^ear  that  she  saw  her 
husband,  defendant  in  the  action,  in  Reno,  and  at  the  time 
had  no  knowledge  or  information  that  he  was  coming  there, 
etc.,  testimony  tending  to  negative  any  prearrangement  between 
the  parties,  was  guilty  of  subornation  of  perjury,  denounced 
by  Rev.  Laws,  6350,  despite  section  22  of  the  act  relating  to 
marriage  and  divorce,  since  the  wilful  and  corrupt  assertion  of 
a  falsehood  in  a  matter  important  enough  to  affect  the  credi- 
bility of  a  witness  whose  testimony  is  material  constitutes 
perjury.    Ex  Parte  Sheldon,  268. 

18.  Perjury — Information  Charging  Subornation  Not  Defective, 

Though  Failing  to  Allege  Testimony  Not  True. 

Information  charging  subornation  of  perjury  against  attor- 
ney for  wife  suing  for  divorce,  in  that  he  prescribed  that  the. 
wife  should  wilfully  and  corruptly  give  testimony  tending 
to  negative  any  prearrangement  between  herself  and  her 
husband,  was  not  defective  because  failing  to  allege  that  the 
testimony  concerning  the  grounds  of  divorce  was  not  true, 
since  the  guilt  of  a  person  who  has  sworn  corruptly  does  not 
depend  on  the  truth  or  falsity  of  the  fact  immediately  in  issue, 
as  perjury  may  be  committed  as  to  circumstances  having  a 
legitimate  tendency  to  prove  or  disprove  such  fact.    Idem, 
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19.  Pbohibition  Statute  Void  in  so  fab  as  Confebring  CJoncub- 

BENT  Jurisdiction  on  Justice  and  Distbict  Coubts. 

Prohibition  act,  sec.  28,  undertaking  to  confer  concurrent 
jurisdiction  of  the  misdemeanors  of  first  offenses  under  the  act 
on  justices  of  the  peace  and  the  district  courts,  violates  Const, 
art.  6,  sec.  8,  and  is  void  to  such  extent.  Ex  Parte  Aras- 
cada,  30. 

20.  Pbohibition  Statute  Void  in  so  fab  as  Confebbing  Concubbent 

JUBISDICTION  ON  JUSTICE  AND  DiSTBICT  COUBTS. 

Prohibition  act,  sec.  28,  undertalting  to  confer  concurrent 
jurisdiction  of  the  misdemeanors  of  first  offenses  under  the 
act  on  justices  of  the  peace  and  the  district  courts,  is  violative 
of  Const,  art.  6,  sec.  8,  and  void  to  such  extent.  Ex  Parte 
Cecchettini,  41» 

21.  "Session    of   Coubt"   as    Affecting    Right   to    Speedy    Tbial 

Defined. 

Under  Criminal  Practice  Act,  sec.  546,  providing  that  if  a 
defendant  whose  trial  has  not  been  postponed  on  his  applica- 
tion is  not  brought  to  trial  at  the  next  session  of  the  court  at 
which  the  indictment  or  information  is  triable  after  the  same 
is  found  or  filed,  the  court  shall  order  the  same  dismissed 
unless  for  good  cause  to  the  contrary,  the  term  "session  of 
court,"  in  view  of  the  abolition  of  regular  terms,  means  a 
sitting  when  the  court  is  organized  to  hear  and  determine 
criminal  cases,  so  the  continuing  of  a  criminal  case  at  a  time 
when  no  jury  was  drawn,  etc.,  is  not  a  denial  of  the  right 
to  speedy  trial,  so  as  to  warrant  the  quashing  of  the  indict- 
ment.   Ex  Parte  Moriarity,  164. 

22.  Witness's  Statement  that  He  Relied  on  His  Own  Knowl- 

edge AN  Opinion. 

The  statement  of  the  complaining  witness  in  a  prosecution 
for  false  pretenses  that  he  relied  on  his  own  knowledge  of 
defendant's  ownership  of  an  automobile  was  merely  the  expres- 
sion of  an  opinion.    State  v.  Bacha,  374. 

CROSS-EXAMINATION.    See  Witnesses,  1. 

DAMAGE.    See  Watebs  and  Watebcoubses,  3. 

DAMAGES.    See  New  Tbial,  1, 5. 

DAMAGES  FOR  FAILURE  TO  DELIVER  INTERSTATE  TELE- 
GRAM.    See  COMMEBCE,  1. 

DAMAGES  FOR  MENTAL  ANGUISH.     See  Appeal  and  Ebbob,7; 
Telegbaphs  and  Telephones,  1. 

DAMAGES  IN  CLAIM  AND  DELIVERY.    See  Sales,  1. 

DECREE  OF  DISTRIBUTION.     See  Executobs  and  Administba- 
tobs,  6,  7, 8. 

DEFAULT  IN  PAYMENTS.     See  Chattel  Mobtgages,  3. 

DEFAULT  JUDGMENT.    See  Judgment,  1,  2,  3,  5,  6,  7. 
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DEFAULT  JUDGMENT  MAY  BE  ANNULLED.     See  Justices  of 
THE  Peace,  4. 

DEMAND  UNNECESSARY.      See    Replevin,    1,    2;    Tboveb   and 

GONVEBSION,  1. 

DEPOSITIONS. 
1.  Objections  to  Form  of  Question  ob  Answeb  Must  Be  Made 
ON  Taking,  but  Objections  to  Materiality  or  Competency 
May  Be  Made  at  Tbial. 

Objections  going  only  to  the  form  of  questions  or  answers 
should  always  be  made  at  the  time  a  deposition  Is  taken,  that 
the  opposing  party  may  have  an  opportunity  to  correct  the  vice, 
and.  If  not  then  made,  cannot  be  urged  on  the  trial;  but 
objections  going  to  the  materiality  or  competency  may  be 
first  made  on  the  trial,  and,  if  made  before  trial,  must  be 
renewed  on  the  trial.    Allen  v.  Aliens  243. 

See  Appeal  and  Ebbob,  16,  19 ;   Divobce,  4. 

DETERMINATION    ON    APPEAL    CONCLUSIVE    ON    SUBSE- 
QUENT TRIAL.    See  Appeal  and  Ebbob,  5. 

DISBARMENT  PROCEEDING  NOT  CIVIL  ACTION.    See  Attor- 
ney AND  Client,  2, 3. 

DISCONTINUANCE    OF    STREET-CAR     SERVICE.     See   Man- 
damus, 2,  5,  7. 

DISCRETION  OF  STATE  BOARD  OF  EXAMINERS.    See  Man- 
damus, 4. 

DISCRETION  OF  TRIAL  COURT.    See  Pleading,  1, 4. 

DISCRETION  OF   TRIAL  COURT   AS  TO   COSTS.    See  Appeal 
AND  Ebbob,  24. 

"DISTINGUISHING  MARK."    See  Elections,  1,  2,  5,  6,  9,  10. 

DISTINGUISHING  MARK  MUST  BE  MADE  DELIBERATELY. 

See  Elections,  5,  6,  9. 

DISTRIBUTION     OF     ESTATE     IN     FOREIGN     STATE.      See 
Executobs  and  Administbatobs,  4,  5,  6,  8. 

DISTRICT  COURTS.    See  Constitutional  Law,  5,  9. 

DIVORCE. 
1.  CouBT  Can  Requibe  Defendant  Husband  to  Convey  Pabt  of 
His  Sepabate  Estate  to  Wife. 

Under  Rev.  Laws,  5843,  authorizing  the  court  to  set  apart 
such  portion  of  the  husband's  property  as  may  be  necessary  to 
support  the  wife,  to  whom  a  divorce  Is  granted,  the  court  had 
authority  to  require  the  husband  to  convey  a  life  interest  in 
the  home,  which  was  his  separate  property,  and  was  to  con- 
vey his  remainder  In  escrow  to  secure  a  cash  payment  which 
the  husband  was  ordered  to  make.  Oreinstein  v.  Chreinatein, 
174. 
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2.  CouBT  Must  Give  Wife  One-Half  of  Pbopebty  of  Husband 

DiVOBCED  FOB  INFIDELITY. 

Under  Civil  Practice  Act,  sec.  27  (Rev.  Laws,  5843),  as 
amended  by  Stats.  1915,  c.  211,  entitling  the  wife  when  divorce 
is  granted  for  the  husband's  adultery  to  the  same  proportion 
of  his  property  as  if  he  were  dead,  the  court,  in  granting  a 
divorce  to  a  wife  on  that  ground,  has  no  discretion  to  allot 
her  monthly  alimony,  but  must  give  her  one-half  of  her  hus- 
band's property.    Clark  v.  Clark,  67. 

3.  Decbee  Not  Revebsed  fob  Insincebity  ob  Laches  of  Plaintiff 

CONSIDEBED  BY  TBIAL  COUBT. 

Where  the  trial  court,  which  granted  divorce  to  plaintiff, 
considered  the  question  of  defendant's  innocence  in  contract- 
ing a  subsequent  marriage  and  plaintiff's  sincerity  and  her 
laches,  the  decree  will  not  be  reversed  on  appeal  because  of 
doubt  as  to  her  sincerity.    Idem, 

4.  Depositions  Tending  to  Show  Defendant  Nonexistent  and 

That  Plaintiff  Was  Guilty  of  Adulteby  Held  Admissible. 
In  a  divorce  case,  deposition  of  witnesses  tending  to  show 
either  that  there  was  no  such  person  as  the  alleged  defendant 
or  that,  if  there  was,  plaintiff  had  been  guilty  of  adultery 
with  another,  were  admissible.    Allen  v,  Allen,  243. 

5.  Evidence  Showed  Nonexistence  of  Defendant  and  Plaintiff's 

Adulteby. 

In  an  action  for  divorce,  evidence  held  to  show  that  the 
named  defendant  was  a  fictitious  person  and  that  plaintiff  was 
guilty  of  adultery.    Idem. 

6.  Finding  of  Tbial  Coubt  on  Conflicting  Evidence  Conclusive. 

The  finding  of  the  court  trying  a  divorce  case  that  there  was 
no  contract  or  agreement  between  plaintiff  wife  and  defendant 
husband  that  the  husband  should  make  improvements  on  the 
wife's  property  with  his  separate  funds  to  improve  the  prem- 
ises as  a  home  for  himself  and  wife,  etc.,  is  conclusive;  the 
evidence  being  confiicting.    Lomhardi  v.  Lomhardi,  314. 

7.  In  Absence  of  Evidence,  Supbeme  Coubt  Cannot  Review  Jus- 

tice OF  Pbopebty  Division. 

On  appeal  from  a  divorce  decree  on  the  Judgment  roll  alone, 
where  the  evidence  is  not  before  the  supreme  court,  that  court 
cannot  consider  whether  the  judgment  and  orders  dividing  the 
property  are  Just  and  equitable.    Oreinstein  v.  Greinstein,  174. 

See  Appeal  and  Ebbob,  13 ;  Cbiminal  Law,  17,  18 ;   Husband  and 
Wife,  6;  Mabbiage,  1,  3,  4. 

DUB  PROCESS  OF  LAW.     See  Constitutional  Law,  11. 

DUPLICITOUS  indictment.    See  Cbiminal  Law,  14. 

DUTY  TO  LICENSEES.    See  Railboads,  1,  2,  5. 

ELECTIONS. 
1.  Attempt  to  Ebase  Cboss  Is  "Distinguishing  Mabk." 

An  attempt  by  the  voter  to  erase  a  cross  placed  by  him  in 
the  square  opposite  a  candidate's  name,  which  resulted  in  a 


494  Elections  [44th  Nev. 

Elections — Continued. 

manifest  injury  and  almost  mutilation  of  the  paper  on  which 
the  ballot  was  printed,  is  a  distinguishing  mark  which  pre- 
vents the  counting  of  the  ballots.    James  v.  Stem,  430. 

2.  Blot  Held  Not  "Distingxhshing  Mabk." 

A  heavy  blot  apparently  unintentionally  made  in  the  square 
opposite  the  name  of  one  of  the  candidates  of  such  a  character 
that  the  defect  could  not  be  used  readily  for  corrupt  purpose  is 
not  a  distinguishing  mark,  and  does  not  prevent  the  counting 
of  the  ballot    Idem, 

3.  Clebk  Cannot  Pass  on  Sufficiency  of  Nominating  Cebtificate 

Regularly  Executed. 

The  county  clerk  has  no  discretion  to  pass  on  the  sufficien(7 
of  a  nomination  certificate  signed  by  the  required  number  of 
persons  and  bearing  the  affidavit  of  one  of  the  signers,  as 
required  under  Stats.  1917,  c.  155,  sec.  31,  and  it  is  his  minis- 
terial duty  to  file  it,  though  the  residences  of  the  signers  are 
not  therein  stated,  as  is  also  required  by  statute.  State  v. 
Glass,  235. 

4.  Constitutional  Provision  as  to  Right  to  Vote  Construed. 

In  view  of  Const,  art  2,  sec.  32,  providing  that  the  legisla- 
ture shall  provide  for  the  election  of  officers  named  and  others 
necessary,  etc.,  the  term  "all  officers  and  questions  submitted 
to  the  electors  at  such  election,''  as  used  in  section  1,  giving 
citizens  the  right  to  vote  for  "all  officers,"  etc.,  refers  to  the 
election  of  all  officers  provided  for  in  the  constitution,  and 
enumerated  pursuant  thereto  by  Rev.  Laws,  2765.  In  Re 
Walker  River  Irr.  Dist.,  321. 

5.  "Distinguishing    Mark"    Must   Be    Made   Deliderately   and 

Identifying. 

Under  Stats.  1917,  p.  374,  sec.  48,  forbidding  rejection  of  the 
ballot  where  marks  cannot  be  definitely  shown  to  be  inten- 
tionally distinguishing  marks,  a  distinguishing  mark  is  one 
which  is  made  deliberately  and  which  may  be  used  as  a  means 
of  identification,  but  an  unauthorized  mark  inadvertently 
placed  on  the  ballot  by  the  voter,  not  of  a  character  to  be  used 
readily  for  corrupt  purposes,  does  not  prevent  counting  the 
ballot.    James  v.  Stern,  430. 

6.  Double   Cross   in   Obvious   Attempt   to   Retrace   Cross   Not 

"Distinguishing  Mark." 

Where  the  voter  made  a  double  cross  in  the  square  opposite 
a  candidate's  name  in  an  obvious  attempt  to  retrace  his  first 
cross,  the  mark  is  not  distinguishing,  and  the  ballot  should  not 
be  rejected.    Idem, 

7.  Meaningless  Impression  Invalidates  Ballot. 

A  ballot  on  which  there  appear  in  the  squares  opposite  the 
names  of  several  candidates  marks  which  are  so  indistinguish- 
able as  not  to  indicate  the  slightest  attempt  or  intent  to  make 
a  cross  cannot  be  counted,  since  to  do  so  would  nullify  the 
amendatory  requirement  of  the  statute  that  the  voter,  in 
preparing  his  ballot,  must  stamp  a  cross  in  the  square.    Idem. 
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8.  Right  to  Vote  Is  a  Political  Privilege  and  Not  an  Inherent, 

Unqualified  Personal  Right. 

The  right  to  vote  conferred  by  Const,  art  2,  sees.  1  and  6, 
is  a  mere  political  privilege,  and  not  an  inherent,  unqualified, 
personal,  or  political  right.    In  Re  Walker  River  Irr.  Dist,  321. 

9.  Use  of   Stamp  to  Make  Angle   Instead  of  Cross   Is   "Dis- 

tinguishing Mark." 

Marks  in  the  squares  opposite  the  names  of  some  candi- 
dates, made  by  the  voter  with  the  stamp  furnished  by  law  in 
such  a  way  as  to  make  an  impression  in  the  form  of  an  acute 
angle  instead  of  a  cross,  are  clearly  intentionally  made  and 
are  distinguishing  marks,  so  that  the  ballot  should  not  be 
counted.    James  v.  Stern,  430. 

10.  Whether  Mark  Is  Distinguishing  Is  Question  of  Fact  on 
Which  Decision  Below  Is  Conclusive. 

Whether  an  unauthorized  mark  on  a  ballot  is  a  distinguish- 
ing mark  is  generally  a  question  of  fact  on  which  the  decision 
of  the  trial  court  or  jury  is  conclusive  on  appeal,  unless  the 
marking  is  so  apparent  or  conclusively  identifying  that  it  can 
be  so  designated  as  a  matter  of  law.    Idem. 

See  Mandamus,  1. 

ELECTIONS  UNDER  IRRIGATION  DISTRICT  ACT.    See  Waters 
AND  Watercourses,  4,  5,  6. 

ELEMENTS  OF  VALID  MARRIAGE.     See  Marriage,  7, 9. 

EQUAL    PROTECTION    OF    THE    LAW.      See    Constitutional 
Law,  4,  10. 

EQUITY.    See  Appeal  and  Error,  6 ;  New  Trial,  1. 

EQUITY  CASES.    See  Trial,  5. 

ERASURE  ON  BALLOT.    See  Elections,  1,  6. 

ERROR  IN  INSTRUCTIONS  IN  EQUITY  CASE  NOT  REVERSI- 
BLE.   See  Appeal  and  Error,  6. 

ESTATES. 
1.  Term  "Legal  Title"  Defined. 

The  term  *'legal  title"  does  not  have  a  strict  legal  meaning, 
and  in  a  broad  sense  signifies  title  in  fee  as  well  as  any 
inferior  estate  that  may  be  carved  out  of  an  estate  In  fee, 
including  a  leasehold  estate,  and  any  right  of  possession  as 
distinguished  from  the  mere  actual  occupation.  ToMn  v, 
GartieZy  179. 

ESTOPPEL.    See  Appeal  and  Error,  23 ;  Marriage,  3. 

EVIDENCE. 

1.  Court  Will  Take  Judicial  Notice  of  Removal  of  County-Seat 
BY  Legislature. 

The  court  will  take  judicial  notice  of  the  fact  that  the 
county-seat  was  removed  by  the  legislature.  King  v.  Randall, 
118. 
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2.  Cboss-Examination   of  Attorney,   Suing  fob  Sebvices,  as  to 

His  Opinion  of  Cebtain  Legal  Decisions,  Impbopeb. 

Plaintiff  in  an  action  for  legal  services,  who  as  a  witness 
for  himself  had  stated  his  training  and  experience  as  a  lawyer, 
the  services  that  he  claimed  to  have  rendered,  and  his  opinion 
of  their  value,  may  not,  on  cross-examination,  be  asked  as  to 
whether  as  an  expert  he  agreed  with  certain  decisions  of  courts 
of  other  Jurisdictions  on  the  reasonableness  of  attorney's  fees, 
as  bis  opinion  as  to  the  correctness  thereof  would  not  tend  to 
test  his  knowledge  concerning  the  subject-matter  of  his  testi- 
mony.   Van  Fleet  v.  O'Neil,  216. 

3.  Failube  of  Pabty  to  Testify  to  Facts  Within  Knowledge 

Raises  Infebence  Against  Him. 

The  failure  of  a  party  to  testify  to  facts  which  are  peculiarly 
within  his  own  knowledge  gives  rise  to  the  inference  that  his 
testimony  would  be  contrary  to  his  theory  of  the  case.  Stude- 
haker  v.  Witcher,  468. 

4.  Histobical  Fact  that  Legislative  Ck)MMissiON  Revised  Laws. 

It  is  an  historical  fact  of  which  the  court  may  take  Judicial 
notice  that  the  legislature  appointed  commission  to  revise  the 
laws,  including  the  civil  practice  act,  and  that  the  commis- 
sion was  composed   of  the  members   of  the  supreme  court. 
(DucKEB,  J.,  dissenting.)    Idem. 

5.  Question  to  Expebt  on  Cboss-Examination  Too  Genebal. 

An  expert,  who  on  direct  examination  had  testified  to  what 
would  be  a  reasonable  fee  for  taking  deposition  under  recited 
circumstances,  may  not,  on  cross-examination,  be  asked  as  to 
what  would  ordinarily  be  a  reasonable  per  diem  fee  for  taking 
a  deposition  in  an  ordinary  case:  the  question  being  too 
general  to  have  elicited  testimony  that  would  have  affected 
his  answer  to  the  hypothetical  question.  Van  Fleet  v.  O'Neill 
216. 

6.  Though  Facts  Webe  Not  Established,  They  May  Be  Used  in 

Hypothetical  Question. 

Hyx)othetical  questions  to  plaintiff's  experts  may  assume 
facts  based  on  plaintiff's  testimony,  though  whether  the  facts 
are  really  established  is  for  the  Jury  to  determine.    Idem. 

See  Advebse  Possession,  6 ;  Bbokebs,  2,  4  f  Depositions,  1 ; 
DivoBCE,  4,  5,  6,  7 ;  Husband  and  Wife,  3,  5,  6 ;  Mabbiage,  4 ; 
Pbopebty,  1. 

EVIDENCE    ADMITTED    CONDITIONALLY.      See   Appeal   and 
Ebbob,  12. 

EVIDENCE  OF  SUBORNATION  OF  PERJURY  INSUFFICIENT 
FOR  DISBARMENT.    See  Attobney  and  Client,  3. 

EXCESSIVE  BAIL.    See  Bail,  1,  2 ;  Cbiminal  Law,  10. 

EXCESSIVE    DAMAGES    MUST    BE    RESULT    OF    PASSION. 
See  New  Tbial,  3. 

EXCESSIVE    DAMAGES    NOT    REDUCED    UNLESS    GROUND 
FOR   NEW  TRIAL.     See  New  Tbial,  4. 
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EXCESSIVE  VERDICT.    See  New  Trial,  2. 

EXCLUSIVE  POSSESSION.  See  Adverse  Possession,  2. 

EXECUTION. 
1.  Purchase  Only  Succeeded  to  Right,  Title,  and  Interest  of 
Judgment  Debtor. 

Where  judgment  debtor  was  conditional  vendee  of  an 
automobile,  and  had  no  interest  beyond  a  right  to  purchase 
it  on  condition,  a  purchaser  under  execution  succeeded  only 
to  his  right,  title,  and  interest,  and  where  conditional  vendor, 
by  reason  of  judgment  debtor's  failure  to  keep  his  contractual 
obligations,  exercised  its  right  to  take  possession,  the  judg- 
ment debtor's  interest  and  the  title  of  the  purchaser  at  the 
execution  sale  met  with  a  common  fate  and  were  extinguished, 
even  though  the  sheriff  and  the  purchaser  at  the  sale  had  no 
notice  of  the  conditional  contract.    Studehaker  v.  Witcher,  442. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Appeal  as  Administrator  Not  Good  as  Appeal  as  Individual. 

Notice  of  appeal  and  undertaking  on  appeal  by  one  *'as 
administrator"  from  an  order  revoking  his  letters  of  adminis- 
tration cannot  be  considered  as  an  appeal  by  such  adminis- 
trator in  his  individual  capacity,  and  he  will  not  be  permitted 
to  perfect  an  appeal  in  his  individual  capacity,  under  Rev. 
Laws,  5358,  which  provides  that  no  appeal  shall  be  dismissed 
for  insufficiency  of  a  notice  of  appeal  or  undertaking  thereon. 
In  Re  Pedroli's  Estate,  258. 

2.  No  Appeal  by  Administrator  as  Such  from  Order  Revoking 

Letters. 

An  administrator  cannot  appeal  in  his  representative  capa- 
city from  an  order  which  revokes  his  letters  of  administration, 
imder  Rev.  Laws,  6112;  his  only  right  of  appeal  being  as  an 
individual.    Idem, 

3.  Order  Fixing  Fees  of  Public  Administrator  Without  Notice 

Held  Conclusive. 

An  order  in  administration  proceedings,  without  notice  to 
or  knowledge  of  the  public  administrator  or  his  counsel  fixing 
their  fees,  was  conclusive  upon  them.  In  Re  Forney's  Estate, 
279. 

4.  Probate  Court  Has  Authority  to  Distribute  Funds  Legally 

Situated  in  Foreign  State. 

Court  in  the  exercise  of  its  probate  jurisdiction  has  authority 
•   to  distribute  a  fund  having  its  legal  situs  in  another  state, 
but  can  only  do  so  in  accordance  with  the  provisions  of  the 
law  of  such  foreign  state.    Idem. 

5.  Public  Administrator  Had  Right  to  Appeal  from  Unauthor- 

ized Decree  of  Distribution. 

A  court  acting  in  the  exercise  of  its  probate  jurisdiction 
which  decreed  under  the  lex  situs  a  distribution  of  personalty 
legally  situated  at  the  domicile  of  the  intestate  in  another 
state,  exceeded  its  jurisdiction,  and  the  public  administrator 
holding  such  funds  had  the  right  for  his  own  protection  to 
litigate  the  court's  power  and  authority  to  compel  him  to  do 
Vol.  44—32 
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something  which  the  prohibitions  of  the  law  of  the  domicile 
precluded  the  court  from  doing,  and  could  apx>eal  from  the 
decree.    Idem, 

6.  Public  Administbatob  Has  Right  to  Appeal  fbom  Decbee  of 

DiSTBiBUTiON  Not  Authobized  by  Law. 

If  the  court  in  the  exercise  of  its  probate  jurisdiction  in  the 
matter  of  the  distribution  of  personalty  was  not  authorized  by 
law  to  order  a  public  administrator  to  deliver  money  to 
claimants  because  the  property  was  legally  situated  at  the 
domicile  of  the  intestate  in  another  state,  the  administrator 
had  a  perfect  right  to  appeal  from  such  an  order  to  have  the 
decision  and  decree  examined  into  before  complying  with  the 
order.    Idem. 

7.  Pubuc  Administbatob  Held  Entitled  to   Ck)UNSEL  Fees  on 

Appeal  fbom  Obdeb  of  Distbibution. 

Public  administrator  on  appeal  from  a  decree  of  distribution 
of  property  legally  situated  at  the  domicile  of  the  intestate  in 
another  state  under  the  lex  situs  and  contrary  to  the  law  of 
the  domicile  is  entitled  to  counsel  fees  for  services  of  an 
attorney  upon  such  appeal;  the  decree  of  distribution  being 
one  which  the  court  had  no  authority  to  render.    Idem. 

8.  Unauthobized  Decbee  of  Distbibution  Affobds  an  Adminis- 

tbatob No  Pbotection. 

An  order  of  distribution  of  personalty  legally  situated  at 
the  domicile  of  the  intestate  in  another  state  under  the  lex 
situs  in  a  manner  prohibited  by  the  lex  domicilii  would  afford 
the  administrator  no  protection  whatever  in  distributing  the 
property  according  to  its  terms.    Idem. 

9.  Undebtaking  Given  in  Behalf  of  Administbatob,  Appealing 

fbom  Revocation  of  Lettebs,  Held  in  Capacity  as  Adminis- 
tbatob, AND  Not  as  Individual. 

On  appeal  from  order  revoking  letters  of  administration, 
an  undertaking,  "Whereas,  the  above-named  respondent,  Joseph 
Scott  as  administrator,  ♦  ♦  ♦  has  appealed  to  the  supreme 
court,"  etc.,  held,  given  in  behalf  of  the  appellant  in  his  repre- 
sentative capacity,  and  not  as  an  individual.  In  Re  PedrolVs 
Estate,  258. 

EXPENDITURE  OF  COMMUNITY  FUNDS.      See    Husband   and 
Wife,  3, 6,  7. 

EXPERT   TESTIMONY.     See  Evidence,  5,  6. 

EXPERTS.    See  Appeal  and  Ebbob,  14. 

EXPRESSIO    UNIUS    EST    EXCLUSIO    ALTERIUS.     See  Stat- 
utes, 4. 

FAILURE  TO  DEMAND  JURY  WAIVER  OF  RIGHT.    See  Juby,  2. 

FAILURE  TO  FURNISH  PROOFS  OF  LOSS.     See  Insubance,  1. 

FAILURE   TO   TESTIFY    TO    FACTS    WITHIN    KNOWLEDGE. 
See  Evidence,  3. 
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FALSE  PRETENSES.    See  Cbiminal  Law,  4,  5,  6,  7,  8. 

FEDERAL  AUTHORITY  OVER  TELEGRAPH  COMPANIES.     See 
Statutes,  6. 

FEDERAL    LAW    CONTROLS,  THOUGH    NOT    PLEADED.     See 
Telegraphs  and  Telephones,  1. 

FEDERAL  LAW   GOVERNS   l^^AILURE  TO   DELIVER   INTER- 
STATE TELEGRAM.  *  See  Commerce,  1. 

FEES.    See  Attorney  and  Client,  1, 4. 

FEES  OF  ATTORNEY.    See  Witnesses,  1. 

FEES  OF  CLERKS  OF  COURTS.    See  Clerks  of  Courts,  1. 

FEES   OF   PUBLIC   ADMINISTRATOR.      See    Executors    and 
Administrators,  3,  7. 

FICTITIOUS  DEFENDANT.    See  Divorce,  5. 

FINAL  ORDER.    See  Appeal  and  Error,  17. 

FINDING  AS  TO  ORGANIZATION  OF  IRRIGATION  DISTRICT 
CONCLUSIVE.    See  Appeal  and  Error,  23. 

FINDING  NOT  IMPLIED  TO  OVERTHROW  JUDGMENT.     See 
Appeal  and  Error,  9. 

FINDING    OF    MARRIAGE    BY    MUTUAL    AGREEMENT.     See 
Marriage,  4. 

FINDING   ON   CONFLICTING   EVIDENCE    CONCLUSIVE.    See 
Divorce,  6. 

FINDING  OUTSIDE  EVIDENCE  HARMLESS.     See  Appeal  and 
Error,  8, 9. 

FINDING  OUTSIDE  PLEADINGS.    See  Marriage,  5. 

FINDINGS.    See  Appeal  and  Error,  8,  9,  13,  18. 

FINDINGS   UNNECESSARY   IN  DISBARMENT   PROCEEDING. 

See  Attorney  and  Client,  2. 

FIRE  INSURANCE.    See  Insurance,  1, 2, 3. 

FIRE  INSURANCE  CONTRACTS.    See  Contracts,  2. 

FORFEITURE    MUST    BE    CLEARLY  EXPRESSED.     See  C6n- 

TRACTS,  2. 

FRAUD  OF  PRINCIPAL.    See  Brokers,  3. 

GENERAL  APPEARANCE  BY  DEMURRER  NOT  WAIVER.     See 
Justices  of  the  Peace,  2. 

GENERAL  ORDER  OF  REVERSAL.     See  Appeal  and  Error,  10. 
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GENERAL  REVERSAL  OF  JUDGMENT.  See  Appeal  and  Error,  17. 

GOVERNOR'S     PROCLAMATION      NOT     REVIEWABLE.       See 
Criminal  Law,  9. 

GRAZING  CATTLE.      See  Adverse   Possession,    2;    Tenancy   in 
Common,  3. 

GRAZING  LAND.     See  Animals,  1. 

HABEAS  CORPUS.    See  Criminal  Law,  9,  10,  11. 

HARMLESS  ERROR.    See  Appeal  and  Error,  8,  9. 

HARMLESS  ERROR  DISREGARDED.    See  Appeal  and  Error,  11. 

HISTORICAL    FACT    THAT    COMMISSION    REVISED    LAWS. 
See  Evidence,  4. 

HOME  ECONOMICS  ACT.    See  States,  1. 

HOMICIDE.    See  Cbiminal  Law,  12, 13. 

HUSBAND  AND  WIFE. 

1.  Community  Property  Presumed  to  Continue  as  Such  Until 

Contrary  Is  Shown. 

Property  or  money,  once  a  part  of  the  community,  will  be 
presumed  to  remain  such  until  shown  by  clear,  certain,  and 
convincing  proof  to  have  been  transmuted  into  separate  prop- 
erty.   Laws  V.  Ro88y  406, 

2.  Evidence   as   to   Option   Contract  for    Sale   of   Land   Held 

Admissirle  on   Question   Whether  Land  Was  Community 
Property. 

In  tenant's  action  against  landlords,  husband  and  wife,  to 
recover  for  improvements,  an  option  on  the  property  given  by 
the  husband,  and  the  defetidants'  deed  about  a  year  after  the 
improvements,  held  admissible  on  the  question  of  whether  the 
property  was  that  of  the  community  or  the  separate  property 
of  the  wife.    Idem. 

3.  Evidence  Held  Insufficient  to  Show  Property  Changed  from 

Community  to  Wife's  Separate  Property. 

In  tenant's  action  against  landlords,  husband  and  wife,  for 
improvements,  evidence  concerning  a  division  of  defendants' 
property  field  insufficient  to  establish  that  the  leased  property 
had  been  changed  from  that  of  the  community  to  that  of  the 
wife.    Idem, 

4.  Expenditure  of  Separate  or  Community  Funds  by  Husband 

IN  Improving  Wife's  Property  Does  Not  Change  Title. 

Expenditure  by  the  husband  of  either  his  separate  funds 
or  the  community  funds  of  himself  and  wife'  in  improving  the 
wife's  separate  property  does  not  operate  to  change  title;  as 
between  them,  in  the  absence  of  specific  agreement,  title  to  the 
improvements  follows  the  land,  for  the  presumption  is  that  in 
the  absence  of  agreement  it  was  the  intention  of  the  husband 
to  advance  the  money  for  the  benefit  of  the  wife's  estate. 
Lomhardi  v.  Lomhardi,  314. 
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5.  In  Tenant's  Action  fob  Impbovements  on  Landlord  Wife's 

Pbopebty,  Evidence  as  to  Husband's  Authobity  Held  Admis- 
sible. 

In  tenant's  action  against  landlords,  husband  and  wife,  for 
improvements,  the  premises  being  in  the  wife's  name,  evidence 
Jield  admissible  against  the  objection  that  defendants  were 
improperly  joined,  as  the  wife's  liability  might  have  turned 
upon  her  husband's  authority  to  bind  her.    Laws  v.  Ross,  406. 

6.  Pbomise  by  Wife  to  Pay  What  Husband's  Impbovements  Were 

Reasonably  Wobth  Not  Implied. 

On  divorce  the  husband  who  has  spent  his  separate  funds 
in  improving  his  wife's  realty  cannot  successfully  contend  that, 
inasmuch  as  the  improvements  were  made  with  the  wife's 
knowledge  and  approval,  a  promise  on  her  part  to  pay  what 
they  were  reasonably  worth  is  implied.  Lomhardi  v.  Loin- 
hardh  314. 

7.  Wife  Held  Pbopeb  Pabty  in  Action  Involving  Question  as  to 

Whetheb  Pbopebty  Was  Community  ob  Sepabate  Pbopebty 
OF  Wife. 

Although  the  wife  is  an  improper  party  in  suits  affecting 
community  property,  or  rights  and  liabilities  growing  out  of 
dealings  therewith,  where  husband  and  wife  took  the  position 
that  the  property  in  question  was  the  separate  property  of  the 
wife,  she  was  not  an  improper  party  in  tenant's  action  for 
improvements  on  such  property.    Laws  v.  Ross,  406. 

HUSBAND  ESTOPPED  TO  DENY  MARRIAGE.    See  Mabbiaoe,  3. 

HUSBAND'S   SEPARATE   PROPERTY   MAY  BE  DECREED  TO 
WIFE.    See  Divobce,  1, 2. 

HYPOTHETICAL  QUESTIONS.     See  Evidence,  6. 

IGNORANCE     OF     IMPEDIMENT     DURING     COHABITATION 
DOES   NOT   INVALIDATE   CONTRACT.    See  Mabbdlge,  6. 

IMPERFECTIONS    IN    INDICTMENT    NOT    CONSIDERED    ON 
HABEAS   CORPUS.    See  Cbiminal  Law,  11. 

IMPLIED  FINDING.    See  Appeal  and  Ebbob,  9. 

IMPROVEMENTS.     See  Landlobd  and  Tenant,  2,  5. 

INDEMNITY. 

1.    CONTBACT       CbEATING       SITUATION       PbEVENTING       REMOVING       OF 

County-Seat  Held  Contbaby  to  Public  Policy. 

Where  building  contractor  had  ceased  work  on  a  county 
courthouse  because  of  a  dispute  as  to  the  legality  of  his  con- 
tract to  rebuild  it  and  threats  to  bring  injunction  proceedings 
against  him,  and  where  there  was  a  movement  on  foot  to 
remove  county-seat  to  other  town,  a  contract  by  certain  resi- 
dents of  the  county-seat  to  reimburse  the  contractor  for  any 
loss  he  should  sustain  in  his  further  prosecution  of  the  work 
in  consideration  of  his  proceeding  therewith,  entered  into  in 
order  to  procure  rebuilding  of  courthouse  before  removal  of 
county-seat,  and  thus  create  a  situation  which  would  influence 
public  sentiment  against  the  change,  held  unenforceable  as 
contrary  to  public  policy.    King  v.  Randall,  118. 
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INDICTMENT  AND  INFORMATION.    See  Criminal  Law,  11,  12, 
13,  14.  18. 

INFIDELITY  OF  HUSBAND.     See  Divobce,  2. 

INITIATIVE  AND  REFERENDUM.    See  Statutes,  11. 

INJUNCTION. 

1.  Administrative  Officers  May  Be  Enjoined  from  Proceeding 
UNDER  AN  Unconstitutional  Law. 

Parties  interested  in  water  riglits  may  challenge  the  author- 
ity of  any  administratiye  officer  acting  under  an  unconstitu- 
tional law  to  do  or  threaten  any  act  that  would  constitute  an 
unlawful  interference  with  their  constitutional  rights  to  the 
enjoyment  of  their  private  property.    Pitt  v.  8crugham,  418. 

See  Waters  and  Watercourses,  2, 3. 

INJURY  TO  NEIGHBOR'S  LAND.       See    Waters    and    Water- 
courses, 7. 

INSTRUCTIONS   AS    TO    CARE    AND    RESPONSIBILITY.     See 
Attorney  and  Client,  4. 

INSTRUCTIONS  MUST  STATE  ISSUES  CLEARLY  AND  ACCU- 
RATELY.   See  TtaAL,  1. 

INSTRUCTIONS  TO  ADVISORY  JURY.    See  Trial,  5. 

INSTRUCTIONS  TO  BROKER.    See  Appeal  and  Error,  2. 

INSURANCE. 

1.  Failure  to  Furnish  Proofs  of  Loss  Within  Time  Pres.cribed 

Does  Not  Prevent  Recovery. 

Under  the  New  York  standard  flre  insurance  policy,  pro- 
viding that  in  case  of  loss  insured  shall  render  sworn  proofs 
within  sixty  days,  the  failure  to  render  proofs  of  loss  within 
such  time  does  not  prevent  a  recovery.  Clark  v.  London  Assur- 
ance Corp,,  ^9, 

2.  Proofs  of  Loss  Not  Binding  on  Insurer. 

The  insurer  is  not  a  party  to  the  proof  of  loss,  and  does  not 
participate  in  making  it,  and  is  not  bound  by  the  proofs  or  by 
any  statement  contained  in  or  omitted  from  such  proofs. 
Idem, 

3.  Proofs  of  Loss  Not  Part  of  Contract. 

Though  a  contract  of  insurance  provides  for  the  rendering 
of  proofs  of  loss,  such  proofs  do  not,  when  rendered,  become 
a  part  of  the  contract.    Idem. 

See  Contracts,  2. 

INTENT   AND  PURPOSE   OF   CONSTITUTION.     See  Constitu- 
tional Law,  1. 

INTENTION  OF  LEGISLATURE.    See  Statutes,  3. 

INTENTION  TO   MOVE   FOR   NEW  TRIAL.      See  New  Trial,  1. 
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INTERPRETATION  MUST  AVOID  ABSURDITY.  See  Consti- 
tutional Law,  3. 

INTERSTATE  COMMERCE.      See    Appeal    and    Ebbob,  7;     Com- 

MEBCE,  1, 2. 

INTERSTATE  COMMERCE  ACT.  See  Tklegbaphs  and  Tele- 
phones, 1. 

INTERSTATE  COMMENCE  ACT  APPLIED.     See  Statutes,  6. 

INTOXICATING  LIQUORS. 
1.  Pebson  Making   Home  in  Place  Whebe  Possession   Is  Pbo- 
HiBiTED  Cannot  Keep  Liquobs  These. 

Though  the  prohibition  act  does  not  prevent  the  lieeping 
of  liquors  in  a  home  for  personal  use,  a  person  who  makes  his 
home  in  one  of  the  places  in  which  the  possession  of  liquor  is 
prohibited  by  section  7  of  that  act  cannot  keep  liquor  therein 
and  thereby  avoid  the  provision  of  the  act.  EiP  Parte  Cer- 
foglio,  343. 

See  Bail,  2 ;  Constitutional  Law,  4 ;  Cbiminal  Law,  1, 3, 15, 17. 

INTOXICATING  LIQUORS  NOT  SUBJECT  TO  REPLEVIN. 
See  Replevin,  4. 

INVALIDITY  OF  PORTION  OF  PROHIBITION  ACT.  See  Stat- 
utes, 13. 

INVALIDITY  OF  PORTION  OF  STATUTE.    See  Statutes,  7, 10. 

IRREPARABLE  DAMAGE  SUBJECT  TO  INJUNCTION.  See 
Watebs  and  Watebcoubses,  3. 

IRRIGATED  LANDS.    See  Landlobd  and  Tenant,  4. 

IRRIGATION  DISTRICT  ACT  CONSTITUTIONAL.  See  Consti- 
tutional Law,  5;  Statutes,  8,  14;  Watebs  and  Wateb- 
coubses, 4,  5,  6,  8. 

IRRIGATION  DISTRICT  ACT  NOT  VIOLATIVE  OF  DUE 
PROCESS   OF  LAW.    See  Constitutional  Law,  11. 

IRRIGATION  DISTRICTS.    See  Appeal  and  Ebbob,  23. 

JUDGMENT. 

1.  CouBT  Has  Wide  Discbetion  to  Open  Defaults. 

There  is  no  general  rule  for  determining  when  a  default 
should  be  opened,  but  every  case  must  depend  upon  its  own 
facts,  and  the  lower  court  is  necessarily  vested  with  a  wide 
discretion  in  passing  upon  those  facts.  Bauman  v.  Nevada 
Colony  Co,,  10. 

2.  Default  Held  Not  Due  to  "Fobgetfulness." 

Where  a  corporation  defaulted  because  its  officers  did  not 
discover  an  answer  received  by  a  former  secretary  after  his 
resignation  delivered  with  other  unimportant  papers,  the 
default  could  not  be  attributed  to  "forgetfulness,"  which 
implies  previous  knowledge.    Idem, 
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Judgment — Continued. 

3.  Discretion   to  Open   Defaults   Should  Be  Liberally   Exer- 

cised. 

The  discretion  of  the  courts  to  set  aside  defaults  should  be 
liberally  exercised  to  the  end  that  case  may  be  determined  on 
its  merits.    Idem. 

4.  Negligence  of  Corporate  Officers  Permitting  Default  Held 

Excusable. 

Where  the  attorneys  for  corporation  sent  an  answer  to  its 
secretary  to  verify  and  file,  but  before  its  arrival  the  secretary 
had  resigned  and  he  merely  delivered  the  answer  to  assistant 
secretary  with  other  unimportant  papers,  and  the  new  secre- 
tary and  the  president  did  not  discover  it  in  time,  though  they 
were  negligent,  their  negligence  was  excusable,  and  the  trial 
court  should  have  set  the  default  aside.    Idem, 

5.  Opening    Default    Cannot    Be    Refused    for    Negligence   of 

Former  Corporation  Officer. 

Where  the  secretary  of  a  corporation  had  resigned  before 
receiving  an  answer  to  be  verified  and  filed,  his  conduct  in 
merely  handing  the  answer  with  other  papers  to  his  assistant 
without  any  statement  as  to  necessity  for  attending  to  it  was 
inexcusable  negligence;  but,  since  he  was  no  longer  a  corpo- 
rate oflicer,  such  negligence  could  not  be  attributed  to  the 
corporation.    Idem. 

6.  Right  to  Relief  from  Void  Default  Judgment  Is  Absolute. 

A  party's  right  to  relief  from  a  Judgment  wholly  void 
because  of  lack  of  jurisdiction  of  his  person  is  absolute,  and 
not  dependent  upon  a  showing  of  meritorious  defense,  under 
Rev.  Laws,  5742.    State  v.  Justice  Court,  140. 

7.  Statute  Authorizing  Relief  from  Default  for  Mistake,  etc., 

Held  Inapplicable  to  Judgment  Void  for  Lack  of  Jurisdic- 
tion. 

Rev.  Laws,  5742,  empowering  the  court  to  relieve  a  party 
from  a  Judgment  by  default  because  of  mistake,  inadvertence, 
surprise,  or  excusable  negligence,  held  not  to  apply  to  a  Judg- 
ment wholly  void  for  lack  of  Jurisdiction  of  the  person  of  the 
defendant.    Idem. 

See  Appeal  and  Error,  10, 13. 

JUDGMENT  AFFIRMED  AS  TO,  ONE  AND  MODIFIED  AS  TO 
ANOTHER.    See  Appeal  and  Error,  21. 

JUDGMENT    AS    TO    UNDISPUTED    PART    OF    CLAIM.      See 
Costs,  4. 

JUDGMENT  DEBTOR'S  INTEREST.    See  Execution,  1. 

JUDGMENT  "MORE  FAVORABLE."    See  Appeal  and  Error,  24. 

JUDGMENT  PRESUMED   NOT  BASED  ON  OUTSIDE  ISSUES. 
See  Appeal  and  Error,  13. 

JUDGMENT    UNDER    OFFER    NEED    NOT    INCLUDE    COSTS. 
See  Costs,  6. 
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JUDICIAL  NOTICE.    See  Evidence,  4. 

JUDICIAL  NOTICE  OF  REMOVAL  OF  COUNTY-SEAT.     See  Evi- 
dence, 1. 

JUDICIAL  POWERS  OF  STATE  ENGINEER.    See  Constitutional 
Law,  7, 9. 

JURISDICTION.    See  Judgment,  7. 

JURISDICTION  OF  COURTS.     See  Constitutional  Law,  5, 9. 

JURISDICTION  OF  COURTS  UNDER  PROHIBITION  ACT.     See 
Statutes,  13. 

JURISDICTION  OF  LOWER  COURTS.    See  Certiorari,  1 ;  Crimi- 
NAL  Law,  1,  2,  3,  15,  17,  18 ;  Justices  of  the  Peace,  6. 

JURISDICTION  OF  PROBATE  COURT.       See     Executors     and 
Administrators,  4,  5,  6. 

JURY. 

1.  Legislature  Can  Regulate  Manner  of  Enforcing  Right  to 

Jury  Trial. 

Under  Const,  art.  1,  sec.  3,  guaranteeing  right  of  trial  by 
jury,  but  providing  that  it  may  be  waived  by  the  parties  in 
the  manner  to  be  prescribed  by  law,  the  legislature  can  regu- 
late the  manner  in  which  the  constitutional  right  may  be 
secured  and  enforced.    O'B anion  v.  Simpson j  188. 

2.  Statute,  Making  Failure  to  Demand  Jury  Before  Setting  for 

Trial  a  Waiver,  Is  Reasonable. 

The  provision  of  Rev.  Laws,  5226,  that  right  to  jury  trial 
is  waived  by  failing  to  demand  it  before  the  cause  is  set  for 
trial  is  a  reasonable  regulation  of  the  right  to  trial  by  jury, 
and  is  therefore  valid  under  Const,  art.  1,  sec.  3.    Idem, 

JURY  IN  EQUITY  CASE.    See  Appeal  and  Error,  6. 

JUSTICE  OF  PROPERTY  DIVISION  NOT  REVIEWABLE.     See 
Divorce,  7. 

JUSTICE  OF  THE  PEACE  MUST  ORDER  SERVICE  BY  PUBLI- 
CATION.   See  Justices  of  the  Peace,  3. 

JUSTICE  OF  THE  PEACE  WITHOUT  JURISDICTION  UNDER 
PROHIBITION  ACT.    See  Criminal  Law,  15. 

JUSTICES  OF  THE  PEACE. 
1.  Action  Involving  Title  to  Land  Properly  Certified  to  Dis- 
trict Court,  Through  Pleadings  Not  Verified. 

In  an  action  originally  brought  in  the  justice  court  for 
damages  for  grazing  of  sheep  on  plaintiff's  land  in  violation  of 
Rev.  Laws,  2335,  where  action  involved  title  to  land,  the 
court  properly  certified  the  cause  to  the  district  court,  under 
section  5f21,  notwithstanding  that  the  pleadings  were  not 
verified.    Tohin  v.  Gartiez,  179. 
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Justices  of  the  Peace — Continued. 

2.  General  Afpeabance  by  Demurreb  After  Default  Not  Waiver 

OF  Defects  in  Service. 

While  a  general  appearance  by  demurrer  prevents  the  party- 
appearing  from  subsequently  complaining  of  want  of  proper 
service  of  summons,  where  a  demurrer  was  presented  and 
filed  after  the  time  to  answer  in  a  justice  court  had*  expired, 
and  after  default  and  judgment  had  been  duly  entereid,  such 
appearance  did  not  constitute  a  waiver  of  objection  to  the 
sufficiency  of  the  service,  since  the  subsequent  filing  of  the 
demurrer  could  not  operate  retrospectively  to  give  life  to  a 
void  judgment.    State  v.  Justice  Court,  140. 

3.  Statute  Held,  to  Reqxtire  Justice  to  Make  Certificate  for 

Service  of  Summons  by  Publication. 

In  view  of  Civil  Practice  Act,  sec.  80,  as  amended  by  Stats. 
1913,  p.  109,  and  section  790,  as  amended  by  Stats.  1913,  p.  360, 
relating  to  the  service  of  summons,  a  justice  of  the  peace  is 
under  duty  of  making  the  certificate  required  for  a  proper 
service  of  summons  by  publication  in  justice  court  cases. 
Idem. 

4.  Statutes  Prescribing  Mode  of  Service  To  Be  Strictly  Pursued. 

Statutory  provisions,  prescribing  the  manner  by  which  a 
resident  defendant  shall  be  notified  that  an  action  has  been 
commenced  against  him  in  the  justice  court,  to  the  end  that 
jurisdiction  of  his  person  may  be  obtained,  are  mandatory,  and 
must  be  strictly  pursued,  and  failure  to  observe  them  in  any 
material  manner  will  prevent  the  court  issuing  summons  from 
obtaining  jurisdiction  of  the  defendant's  person.    Idem. 

5.  That  Judgment,  Sought  To  Be  Annulled,  Has  Been  Satis- 

fied, No  Bar. 

That  a  void  default  judgment,  taken  in  the  justice  court, 
has  been  satisfied  and  discharged,  does  not  prevent  pro- 
ceedings by  certiorari  to  annul  it.    Idem. 

6.  Where  Copy  of  Complaint  Not  Certified,  Justice  Acquires 

No  Jurisdiction. 

Where  plaintiff's  attorney,  in  a  suit  brought  before  a  justice 
of  the  peace,  has  failed  to  certify  the  copy  of  the  complaint 
accompanying  the  summons,  or  cause  it  to  be  certified  by  the 
justice,  the  justice  court  is  without  jurisdiction  to  enter  judg- 
ment against  such  party.    Idem. 

LACHES.    See  Divorce,  3. 

LANDLORD  AND  TENANT. 

1.  Evidence  in  Tenant's  Action  for  Improvements  Held  to  Sup- 

port Finding  for  Plaintiff. 

In  tenant's  action  for  improvements,  held  that  the  court's 
finding  in  plaintiff's  favor  was  sustained  by  avidence.  Laws  v. 
Ross,  406. 

2.  In  Tenant's  Action  for  Improvements,  Evidence  of  Relation- 

ship OF  Parties  Held  Admissible. 

In  tenant's  action  against  alleged  landlords  for  improve- 
ments, evidence  as  to  the  existence  of  relationship  of  landlord 
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aud  tenant  between  the  parties  was  admissible  as  tending  to 
corroborate  plaintiff's  testimony.    Idem, 

3.  Landlobd  Not  Requibed  to  Repair  Premises  in  Absence  of 

Provision  of  Contract  or  Statute. 

Generally,  where  no  statute  requires  the  landlord  to  repair 
leased  premises,  no  such  burden  will  be  read  into  the  lease 
or  imposed  upon  the  lessor.    Matt  v.  Barlow,  397. 

4.  Lessor  Held  Not  Required  to  Provide  Tenant  of  Irrigated 

Land  with  Horses  for  Rebuilding  Dam. 

Lessor's  agreement  to  furnish  horses  to  break  the  land  and 
to  cultivate  and  harvest  crops  on  irrigated  lands  did  not  require 
him  to  furnish  horses  to  rebuild  washed-out  dam,  though  the 
water   from   dam   was   necessary   for   cultivation   of   crops. 
Idem. 

5.  Tenant's  Complaint  for  Value  of  Improvements  Need  Not 

Allege  Defendants'  Ownership. 

In  tenant's  action  against  alleged  landlords  for  improve- 
ments, the  complaint  was  not  defective  in  not  alleging  owner- 
ship by  defendants  of  the  property,  for  individuals  may  be 
liable  for  improvements  upon  property  to  which  they  have  no 
title  whatsoever.    Laws  v.  RosSy  406. 

See  Husband  and  Wife,  2,  3,  5 ;  Waters  and  Watercourses,  2. 

LANDS  AND  TENEMENTS.     See   Adverse   Possession,    1,    2,    3 ; 
Appeal  and  Error,  12. 

LEADING   QUESTIONS   HARMLESS.    See  Appeal  and  Error,  14. 

"LEGAL  TITLE"  DEFINED.    See  Estates,  1. 

LEGAL  TITLE  TO  GRAZING  LANDS.     See  Animals,  l! 

LIBERAL  CONSTRUCTION.    See  Statutes,  9. 

LICENSEE.    See  Railroads,  1,  2,  3,  5. 

LIQUORS  SEIZED  FOR  USE  IN  PROSECUTION  CANNOT  BE 
REPLEVINED.    See  Replevin,  4. 

LIVE     STOCK     INTERSTATE    TRANSPORTATION.      See   Com- 
merce, 2. 

LOAN  ON  AUTOMOBILE.     See  Criminal  Law,  4. 

MANDAMUS.  • 

1.  Appellate  Court  Cannot  Determine  Question  Not  Considered 
BY  Trial  Court. 

Where  the  trial  court  only  determined  that  it  was  the 
ministerial  duty  of  a  county  clerk  to  reject  a  certificate  of 
nomination  in  which  the  residences  of  the  signers  were  not 
stated,  the  supreme  court  can  only  consider  that  question,  and 
cannot  determine  whether  the  nominating  petition  was  in  law 
sufficient  or  not.    State  v.  Glass,  235. 
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Mandamus — Continued. 

2.  Duty   to   Continue    Stbeet-Cab   Sebvice   Not   CvOnsidebed,   in 

Advance  of  Actual  Discontinuance. 

In  proceedings  for  mandamus  to  compel  the  public  service 
commission  to  annul  an  order  to  allow  a  traction  company 
to  discontinue  service  over  certain  streets,  and  to  compel  the 
traction  company  to  continue  such  service,  whether  it  Is  the 
traction  company's  legal  duty  to  continue  service,  cannot  be 
determined  in  advance  of  actual  discontinuance  of  service. 
State  V.  P.  8.  Comm.y  102. 

3.  Secbetaby  of  State  Has  No  Discbetion  to  Refuse  to  File 

Papebs  Reoulab  in  Fobm. 

The  filing  of  incorporation  papers  by  the  secretary  of  state 
is  a  mere  ministerial  act,  and  he  can  be  compelled  by  man- 
damus to  file  papers  amending  articles  of  incorporation,  which 
are  regular  in  form,  but  which  he  refused  to  file  because  he 
considered  the  amendment  was  an  ultra  vires  act.  State  v. 
Brodigan,  212. 

4.  State  Boabd  of  Examinees  Cannot  Be  Compelled  to  Appbove 

Payment  Out  of  Cebtain  Fund  Whebe  Anotheb  Fund  Is 
Available. 

A  writ  of  mandamus  will  not  be  issued  to  compel  the 
board  of  examiners  to  approve  claims  for  payment  out  of 
appropriations  under  act  of  March  22,  1919  (Stats.  1919,  c.  81), 
sees.  23,  24,  and  state  controller  to  draw  warrants,  where 
there  is  a  fund  available  for  payment  of  such  claims  under 
act  of  March  28,  1919  (Stats.  1919,  c.  109),  sec.  46,  out  of  which 
the  board  is  willing  to  authorize  payment  of  claims,  since,  if 
payments  may  be  made  out  of  either  of  the  two  funds,  the 
selection  of  the  particular  fund  involves  an  exercise  of  discre- 
tion' which  cannot  be  controlled  by  mandamus.  State  y. 
Boyle,  113. 

5.  Will  Not  Lie  to  Compel  Public  Sebvice  Commission  to  Annul 

Obdeb  Discontinuing  Stbeet-Cab  Sebvice. 

Where  the  public  service  commission  has  at  the  instance  of 
a  traction  company  made  an  order  allowing  it  to  permanently 
discontinue  service  over  certain  streets,  mandamus  will  not 
lie  to  compel  the  commission  to  annul  such  order,  in  view 
of  Rev.  Laws,  5695,  providing  that  the  writ  may  be  issued  to 
compel  the  performance  of  an  act  which  the  law  especially 
enjoins  as  a  duty  resulting  from  an  office,  trust,  or  station; 
there  having  been  no  refusal  on  part  of  commission  to  perform 
any  duty  conferred  upon  it.    State  v.  P.  S,  Gomm,,  102. 

6.  Wbit   Will   Not   Be   Gbanted   in   Anticipation   of    Supposed 

Omission  of  Duty. 

Mandamus  is  never  granted  in  anticipation  of  a  supposed 
omission  of  duty,  however  strong  the  presumption  may  be 
that  the  persons  whom  it  is  sought  to  coerce  by  the  writ  will 
refuse  to  perform  their  duty  when  the  proper  time  arrives. 
Idem, 
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7.  Wbit  Will  Not  Lie  to  Compel  Traction  Company  to  Continue 
Service  Not  Discontinued. 

Where  the  public  service  commission  has  issued  an  order 
allowing  a  traction  company  to  discontinue  service  over  cer- 
tain streets,  mandamus  will  not  lie  against  the  company  to 
compel  it  to  continue  service,  where  the  petition  fails  to  show 
that  service  has  been  discontinued,  notwithstanding  that  it 
applied  to  the  commission  for  the  order  of  discontinuance. 
Idem, 

MARRIAGE. 

1.  Continued  Relations  After  Removal  of  Impediment  to  Legal 

Marriage  Establishes  Valid  Marriage. 

That  parties  who  had  entered  into  a  formal  marriage  which 
was  invalid  because  the  man  had  a  wife  living  continued 
cohabitation  after  the  man's  former  wife  secured,  a  divorce, 
though  no  new  marriage  agreement  or  change  in  relations 
was  shown,  establishes  a  valid  marriage.    Clark  v.  Clark,  44. 

2.  Contract  by  Mutual  Agreement  and  Subsequent  Cohabita- 

tion A  Question  of  Fact. 

Whether  or  not  a  marriage  contract  by  mutual  agreement 
has  been  entered  into,  and  cohabitation  indulged  in  between 
the  parties,  is  not  a  matter  of  law,  but  merely  a  matter  of 
fact,  to  be  determined  from  the  circumstances  of  the  particu- 
lar case.    Idem. 

3.  Defendant  in  Divorce  Suit  Held  Estopped  to  Deny  that  He 

Was  Plaintiff's  Husband. 

Where  a  husband  married  his  wife  under  the  belief  that  he 
had  been  legally  divorced  from  a  previous  wife,  when  in  fact 
a  decree  of  divorce  was  not  entered  until  after  the  ceremony, 
and  that  thereafter  the  husband  and  wife  mutually  agreed 
to  continue  to  live  as  such,  the  husband  stating  that  the  wife 
was  and  always  would  be  his  wife,  the  husband,  in  a  subse- 
quent divorce  suit  by  the  wife,  held  estopped  to  deny  that  he 
was  her  husband.    Idem, 

4.  Evidence  Supporting  Finding  of  Marriage  by  Mutual  Agree- 

ment, with  Cohabitation. 

In  a  wife's  suit  for  divorce,  wherein  it  appeared  that  at 
the  time  of  the  marriage  the  husband  had  another  wife  living, 
from  whom  he  erroneously  believed  he  had  been  divorced, 
evidence  held  to  support  a  finding  that,  after  the  decree  of 
divorce  from  defendant's  first  wife  had  been  entered,  the 
parties  mutually  agreed  to  live  as  husband  and  wife,  and  did 
so  live  and  hold  each  other  out  to  the  world  as  such.    Idem, 

5.  Finding  of  New  Agreement  Held  Outside  Pleadings. 

Where  plaintiff's  pleading  and  proof  relied  on  a  marriage 
established  by  continued  cohabitation  after  defendant  was 
divorced  by  his  former  wife  and  showed  plaintiff's  ignorance 
of  defendant's  prior  marriage  until  after  suit  was  begun,  a 
finding  by  the  trial  court  that  after  defendant's  divorce  the 
parties  made  a  new  marriage  agreement  was  outside  the 
issues.    Idem, 
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Mabbiage — Continued. 

6.  Ignorance   of   Impediment   During   Ck)HABiTATiON   After   Its 

Removal  Does  Not  Defeat. 

The  ignorance  by  a  woman  of  an  existing  marriage  of 
the  man  to  whom  she  believed  herself  married  during  cohabi- 
tation after  the  former  wife  had  secured  divorce  does  not 
prevent  the  continued  relations  from  establishing  a  valid 
marriage.    Idem, 

7.  Is  A  Civil  Contract,  Entered  Into  by  Ceremony  or  Mutual 

Agreement. 

"Marriage"  is  a  civil  contract,  into  which  parties  who  are 
competent  may  enter,  either  through  the  performance  of  the 
ceremony  of  marriage  or  through  a  mutual  agreement  between 
the  parties  to  be  husband  and  wife  in  prsesentl,  with  subse- 
quent cohabitation  as  husband  and  wife,  and  the  holding  out 
to  the  world  and  each  other  as  such.    Idem. 

8.  Mutual  Agreement,  Followed  by  Cohabitation,  Held  Common- 

Law  Marriage. 

A  marriage  contract  entered  into  by  mutual  agreement,  fol- 
lowed by  cohabitation  as  husband  and  wife,  holding  each  other 
out  to  the  world  as  such  after  impediments  to  a  legal  marriage 
haye  been  removed,  is  sufficient  to  constitute  a  common-law 
marriage.    Idem. 

9.  Presumption   of   Innocence   Does   Not   Defeat   Common-Law 

Marriage  Which  Made  Husband  Bigamist. 

The  presumption  of  innocence,  whether  it  is  a  presumption 
of  law  or  of  fact,  is  a  rebuttable  one,  and  it  does  not  defeat 
a  valid  marriage  by  continued  cohabitation  after  divorce  of 
the  man  rendered  marriage  legal,  though  thereafter  he  had 
married  another,  so  as  to  be  guilty  of  adultery  if  the  cohabi- 
tation made  a  valid  marriage.    Idem. 


MARRIAGE  AND  DIVORCE.    See  Appeal  and  Error,  13 ;    Crimi- 
nal Law,  17,  18 ;  Divorce,  1,  2,  3,  4,  5,  6,  7. 

MEANINGLESS    IMPRESSION    INVALIDATES    BALLOT.     See 
Elections,  7. 

MENTAL    ANGUISH.     See  Appeal  and  Error,   7;    Statutes,  6; 
Telegraphs  and  Telephones,  1. 

MISCONDUCT    WARRANTING    SUSPENSION.      See  Attorney 
AND  Client,  5. 

MODE    OF    SERVICE    OF    SUMMONS    STRICTLY    PURSUED. 
See  Justices  of  the  Peace,  4. 

MODIFICATION  OF  JUDGMENT.     See  Appeal  and  Error,  20, 21. 

MORTGAGES.    See  Chanel  Mortgages,  1,  2,  3. 

MOTION  FOR  NEW  TRIAL  FOR  INSUFFICIENT  EVIDENCE. 
See  New  Trial,  5. 

MOTION  FOR  NONSUIT.    See  Trial,  4. 
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MURDER  IN  THE  FIRST  DEGREE.    See  Criminal  Law,  12, 13. 

MUTUAL    AGREEMENT  AND  COHABITATION  COMMON-LAW 
MARRIAGE.    See  Mabbiage,  8, 9. 

MUTUAL     AGREEMENT     AND     COHABITATION     QUESTION 
OF  FACT.    See  Marriage,  2,  3,  4,  5. 

NEGLIGENCE. 

1.  Contributory    Negligence,    if    Proximate   Cause   of    Injury, 

Bars  Recovery. 

Before  contributory  negligence  can  bar  recovery,  it  must 
appear  that  such  negligence  was  a  proximate  cause  of  the 
injury,  although  it  need  not  be  the  sole  proximate  cause. 
Crosman  v.  Southern  Pacific  Co,,  286. 

2.  Contributory  Negogence  No  Defense  to  Wilful  Injury. 

Contributory  negligence  is  no  defense  to  an  action  for 
damages  for  an  injury  wilfully  or  wantonly  inflicted.    Idem. 

3.  Question  for  Court  Where  Reasonable  Men  Cannot  Differ. 

Where  the  facts  showing  a  want  of  ordinary  care  on  the 
part  of  the  plaintiff  are  clear  and  undisputed,  and  reasonable 
men  cannot  differ  as  to  the  conclusion,  the  question  of  con- 
tributory negligence  is  for  the  court.    Idem. 

4.  "Wilful"  and  "Wanton"  Injury  Distinguished. 

To  constitute  "wilful  injury"  there  must  be  design,  purpose, 
and  intent  to  inflict  the  injury ;  while  to  constitute  "wanton 
negligence"  the  party  doing  the  act  or  failing  to  act  must  be 
conscious  of  his  conduct,  and,  though  having  no  intent  to 
injure,  must  be  conscious  from  his  knowledge  of  surrounding 
circumstances  and  existing  conditions  that  his  conduct  will 
naturally  or  probably  result  in  injury.    Idem, 

NEGLIGENCE  AS  TO  LICENSEE.    See  Railroads,  2, 3, 4. 

NEGLIGENCE  OF  CORPORATE  OFFICERS.    See  Judgment,  4, 5. 

NEW  TRIAL. 

1.  Action  Held  One  in  Equity,  Permitting  Ten  Days  to  Serve 

Notice  of  Intention. 

Notwithstanding  an  action  was  tried  in  the  court  below  as 
an  ordinary  action  at  law,  where  the  case  in  its  inception  was 
one  of  purely  equitable  jurisdiction,  the  verdict  of  a  jury  being 
advisory,  held  that  the  action  was  equitable,  and  a  party  had 
ten  days*  time,  after  entry  of  verdict,  to  Qle  and  serve  notice  of 
intention  to  move  for  a  new  trial  instead  of  five,  as  in  law 
actions.    Johnston  v.  Rosaschi,  386. 

2.  Conditional    New    Trial  for    Excessive  Verdict  Limited  to 

Damage  Cases,  with  a  Single  Exception. 

The  discretion  of  a  trial  court  to  order  a  plaintiff  to  remit 
a  portion  of  the  verdict  deemed  excessive  as  a  condition  for 
refusing  a  new  trial  is  limited  to  damage  cases,  except  where, 
from  mistake  or  other  cause,  the  verdict  is  clearly  excessive 
under  the  evidence,  and  the  excess  capable  of  being  ascer- 
tained by  the  court  without  encroaching  on  the  province  of  the 
jury.    Van  Fleet  v.  O'NeiJ,  216. 
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New  Trial — Continued. 

3.  Excessive  Damages  Must  Be  Pboduced  by  Passion. 

By  the  express  provision  of  Rev.  Laws,  5320,  subd.  5,  a 
new  trial  may  be  ordered,  on  the  ground  of  excessive  damages, 
only  when  such  damages  appear  to  have  been  given  under  the 
influence  of  passion  or  prejudice.    Idem. 

4.  Excessive  Damages   Not  Reduced,   Unless   Ground  fob   New 

Trial. 

A  verdict  cannot  be  reduced  on  the  ground  of  excessive 
damages,  unless  a  new  trial  can  proi)erly  be  granted  on  that 
ground.    Idem. 

5.  Obdeb  of  Remission  of  Pabt  Recovebt  Not  Pebmissible,  Whebe 

Motion  Is  fob  Insufficient  Evidence. 

Motion  for  a  new  trial  being  on  the  ground  of  insufficiency 
of  the  evidence  to  Justify  the  verdict,  the  court  was  confined 
to  granting  or  refusing  a  new  trial,  and  could  not  require  a 
remission  of  part  of  the  amount  of  the  verdict  as  a  condition 
to  refusal  of  new  trial.    Idem. 

6.  Wbitten    Notice    Unnecessaby    fob    Beginning    of    Ten-Day 

Pebiod  Within  Which  to  Move  fob  New  Tbial. 

Under  Rev.  Laws,  5323,  providing  that  notice  of  Intention  to 
move  for  a  new  trial  shall  be  served  within  ten  days  "after 
notice  of  the  decision,"  the  ten-day  period  begins  to  run  from 
notice  of  the  decision,  however  obtained ;  written  notice  being 
unnecessary.  (Duckeb,  J.,  dissenting.)  Studehaker  y.Witcher, 
442. 

NOMINATING  CERTIFICATE.    See  Elections,  3. 

NONEXISTENT  DEFENDANT.     See  Divobce,  4.  5. 

NONSUIT  WHEN  PROOF  NOT  SUFFICIENT  FOR  JURY.     See 
Tbial,  3,4. 

NOTICE  OF  CLAIM  OF  TITLE.     See  Advebse  Possession,  1. 

NOTICE   OF   MOTION   FOR   NEW   TRIAL.     See  New  Tbial,  6. 

NOTICE    TO    PUBLIC    ADMINISTRATOR.     See  Executobs  and 
Administbatobs,  3. 

OBJECTION  IN  LOWER  COURT   NECESSARY   FOR  REVIEW. 
See  Appeal  and  Ebbob,  15. 

OBJECTIONS  TO  DEPOSITIONS.     See  Depositions,  1. 

OBJECTIONS  TO  DEPOSITIONS  NOT  AVAILABLE.     See  Appeal 
AND  Ebbob,  16. 

OFFER  OF  JUDGMENT.     See  Costs,  4,  5,  6. 

OFFER    OF    SETTLEMENT    NOT    RECOGNITION    OF    TITLE. 
See  Tenancy  in  Common,  2. 

OFFICERS  AND  QUESTIONS  SUBMITTED  TO  ELECTORS.     See 
Elections,  4. 
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OFFICERS  OF  CORPORATIONS.     See  Judgment,  4, 5. 

ONLY    PARTY    AFFECTED    CAN    ATTACK    CONSTITUTION- 
ALITY OF   STATUTE.    See  Constitutional  Law,  6. 

OPINION  EVIDENCE.    See  Evidence,  2. 

OPINION  OF  WITNESS.    See  Criminal  Law,  22. 

OPTION  CONTRACT  FOR   SALE   OF  LAND.    See  Husband  and 
Wife,  2. 

OPTION  TO  SELL.     See  Brokebs,  2, 4. 

ORDER    AFTER    GENERAL    REVERSAL    NOT    FINAL.      See 
Appeal  and  Ebror,  17. 

■ 

ORDER    FIXING    FEES    OF    PUBLIC    ADMINISTRATOR.     See 
Executors  and  Administrators,  3. 

ORDER  REVOKING  LETTERS.     See  Executors  and  Administra- 
tors, 9. 

ORGANIZATION  OF   IRRIGATION  DISTRICT.    See  Appeal  and 
Error,  23. 

OUSTER.    See  Tenancy  in  Common,  1. 

OWNER  OF   GRAZING  LANDS.     See  Animals,  1. 

OWNERSHIP  OF  AUTOMOBILE.    See  Criminal  Law,  4,  5,  6,  7,  8. 

PARTIAL  INVALIDITY  OF  STATUTES.     See  Statutes,  10. 

PAYMENT    OF    CLAIMS    AGAINST    STATE.     See  Mandamus,  4. 

PERJURY.    See  Criminal  Law,  17,  18. . 

PETITION  TO   INITIATE   LEGISLATION.    See  Statutes,  11. 

PLAINTIFF    MUST    BE    ENTITLED    TO    IMMEDIATE    POS- 
SESSION. .  See  Replevin,  5. 

PLEADING. 

1.  Allowance  of  Amendment  Within  Discretion  of  Court,  and 

Terms  Need  Not  Be  Required. 

Terms  on  which  amendment  will  be  allowed  are  in  discre- 
tion of  trial  court,  and  in  exercise  of  such  discretion  terms 
may  not  be  required  as  condition  of  leave  to  amend.  Ramez- 
zano  V.  Avansino,  72. 

2.  Ambiguous  and  Uncertain  Complaint  Held  Cured  by  Answer. 

Conceding  that  a  complaint  against  owner  and  tenant  to 
enjoin  an  injury  from  impounding  of  waters  for  irrigation  was 
defective,  uncertain,  and  ambiguous,  such  defect  was  cured  by 
the  owner's  answer  and  affirmative  defense  and  cross-complaint, 
showing  that  unless  enjoined  he  will  continue  to  impound  such 
waters.    Johnston  v.  Rosaschi,  38(3. 
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Pleadi  no — Con  tinned, 

3.  Amendment  Rests  in  Sound  Discretion. of  Coubt. 

An  amendment  at  any  stage  of  the  proceeding  rests  in  the 
sound  discretion  of  the  court,  due  regard  having  been  given 
to  surrounding  circumstances  of  case  occasioning  necessity  for 
amendment.    Ramezzano  v.  Avanaino,  72. 

4.  Amendments  Favobed. 

Amendments  to  pleadings  are  favored,  and  should  he  liber- 
ally allowed  in  furtherance  of  Justice.    Idem. 

5.  Permission  to  Amend  Held  Not  InjubioIts  to  Defendant  as 

Taking  Him  by  Sitbpbise. 

Action  of  trial  court  in  permitting  plaintiff  to  amend  com- 
plaint did  not  injure  defendant  by  taking  him  by  surprise, 
where  court  gave  defendant  continuance  for  six  days,  and  on 
such  date  again  continued  case  for  four  more  days,  thus 
giving  defendant  ten  days  in  which  to  plead  to  amended  com- 
plaint and  produce  further  testimony.    Idem. 

See  Costs,  1 ;   Statutes,  6 ;  Watebs  and  Watebcoubses,  2. 

POSSESSION.    See  Advebse  Possession,  1,  2,  3,  5. 

POSSESSION   AFTER   COMMENCEMENT   OF    CONTROVERSY. 
See  Advebse  Possession,  6. 

POSSESSION  BY  GRANTEE  FROM  COTENANT.    See  Tenancy 
IN  Common,  4. 

POSSESSION   OF   AUTOMOBILE   PRESUMED   TO   CONTINUE. 
See  Pbopebty,  2. 

POSSESSION     OF     GRAZING     LAND     NOT     CONSTRUCTIVE. 
See  Advebse  Possession,  7. 

POSSESSION  OF  INTOXICATING  LIQUOR.    See  Cbiminal  Law, 
1,  3 ;   Statutes,  12. 

POSSESSION     OF     INTOXICATING     LIQUORS     UNLAWFUL. 
See  Intoxicating  Liquobs,  1. 

POSSESSION  OF  PROPERTY.    See  Replevin,  1,  2,  5 ;   Sales,  2. 

POSSESSION    OF    PROPERTY    AS    AGENTS.     See  Appeal  and 
Ebbob,  4. 

POSSESSION    OF    PROPERTY    IN    CLAIM    AND    DELIVERY. 
See  Pbopebty,  1,  2. 

POSSESSION  ON   DEFAULT.    See  Chattel  Mobtqages,  3. 

POSSESSION     PRECEDING     COMMENCEMENT     OF     ACTION. 
See  Advebse  Possession,  4. 

PRELIMINARY    EXAMINATION.     See  Cbiminal  Law,  1. 

PRESUMFPION    AS    TO    COMMUNITY    PROPERTY.     See  Hus- 
band AND  Wife,  1. 
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PRESUMPTION    FROM    FAILURE    OF    PARTY    TO    TESTIFY. 
See  Evidence,  3. 

PRESUMPTION     IN     FAVOR    OF     VALIDITY     OF     STATUTE. 
See  Constitutional  Law,  2. 

PRESUMPTION    IN    MOTION    FOR    NONSUIT.     See  Trial,  4. 

PRESUMPTION   OF    INNOCENCE   OF   BIGAMY   IN   COMMON- 
LAW  MARRIAGE.    See  Mabbiage,  9. 

PRESUMPTION    OF    SPECIFIC    FINDINGS.      See  Appeal  and 
Ebbob,  18. 

PRESUMPTION   THAT   CONSTRUCTION   IS    ADOPTED   WITH 
L^W   FROM   FOREIGN   STATE.     See  Statutes,  5. 

PROBATE   JURISDICTION.    See  Executobs  and  Administbatobs, 
4,  5,  6,  7. 

PROHIBITION. 

1.  Wbit  Issues  Only  in  Ubgent  Cases,  and  Not  if  Coubt  Had 
jubisdiction. 

Prohibition  will  issue  only  in  urgent  cases,  and  will  not 
issue  at  all  if  the  court  sought  to  be  restrained  had  jurisdiction 
to  hear  and  determine  matter  under  consideration.  Arascada 
V.  District  Courts  37. 

PROHIBITION  STATUTE.    See  Cbiminal  Law,  1,  2,  3,  15,  17,  18 ; 
Intoxicating  Liquobs,  1;    Replevin,  1;    Statutes,  12,  13. 

PROHIBITION    STATUTE    NOT    DENIAL    OF    EQUAL    PRO- 
TECTION.   See  Constitutional  Law,  4. 

PROOFS  OF  LOSS.    See  Contbacts,  2 ;   Insubance,  1. 

PROOFS  OF  LOSS  NOT  BINDING  ON  INSURER.    See  Insub- 
ance, 2. 

PROOFS    OF   LOSS    NOT    PART   OF    CONTRACT.     See  Insub- 
ance, 3. 

PROPERTY. 

1.  Evidence  Held  Not  to  Ovebcome  Pbesumption  that  Defen- 

dant Remained  in  Possession  of  Pbopebty  Until  Commence- 
ment OF  Action. 

In  claim  and  delivery  to  obtain  possession  of  an  automobile, 
the  mere  fact  that  third  persons  were  in  possession  and  seemed 
to  have  control  of  the  car  held  insuflScient  to  overcome  a  pre- 
sumption of  continuity  of  possession  in  defendant,  who  was 
shown  to  have  been  in  possession  of  the  car.  Studebaker  v. 
Witcher,  442. 

2.  Possession  of  Automobile  Pbesumed  to  Continue  in  Defen- 

dant. 

In  a  claim  and  delivery  action  commenced  on  September  6, 
where  possession  was  shown  to  be  in  defendant  on  July  16,  and 
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it  nowhere  appears  that  he  sold  the  property  to  any  one,  con- 
tinuity of  possession  of  the  property  by  the  defendant  until 
the  beginning  of  the  action  may  be  presumed.    Idem. 

PROPERTY     ACQUIRED     UNDER     MISAPPREHENSION.      See 
Advebse  Possession's. 

PROPERTY   DIVISION.    See  Divokce,  7. 

PROPERTY     IN     CUSTODY     OF     LAW     NOT     SUBJECT     TO 
REPLEVIN.    See  Replevin,  3. 

PROPERTY    QUALIFICATIONS    OF    ELECTORS.     See  Waters 
AND  Watebcoubses,  5,  6. 

PUBLIC  ADMINISTRATOR'S  FEES.    See  Executors  and  Admin- 
istrators, 7. 

PUBLIC  POLICY.    See  Indemnity,  1. 

PUBLIC   SERVICE  COMMISSION.    See  Mandamus,  2,  5,  7. 

PUBLICATION   OF   SUMMONS.    See  Justices  of  the  Peace,  3, 4. 

QUESTION   FOR   COURT    WHERE    REASONABLE    MEN    CAN- 
NOT DIFFER.    See  Negligence,  3. 

QUESTION   FOR   JURY.     See  Brokers,  4 ;    Evidence,  6. 

QUESTION  OF  FACT.    See  Elections,  10. 

QUESTIONS    OF    FACT    DETERMINED    BY    TRIAL    COURT. 
See  Appeal  and  Error,  22. 

QUESTIONS    RAISED    FIRST    ON    APPEAL.     See  Appeal  and 
Error,  2,  7. 

RAILROADS. 

1.  Duty  to  Licensee  Stated. 

Where  a  railroad  company  licensed  employees  of  telegraph 
company  to  run  velocipedes  on  its  tracks,  it  merely  owed  such 
employees  the  duty  not  to  wantonly  or  wilfully  injure  them  or 
fail  to  exercise  due  care  to  avoid  injuries  after  discovery  of 
danger.    Crosman  v.  Southern  Pacific  Co.,  286. 

2.  Operation  of  Switch  Engine  Backward  Without  Lights  Held 

Negligence  as  to  Licensee. 

For  a  railroad  company  which  has  licensed  telegraph 
employees  to  operate  velocipede  on  its  tracks  to  operate  a 
switch  engine  backward  without  lights  on  rear  of  engine  is 
negligence  as  a  matter  of  law.    Idem. 

3.  Operation    of    Switch    Engine    Backwards,    Without    Rear 

Lights,  Held  Not  Wilful  or  Wanton  Negligence  as  to 
Licensee. 

A  railroad  operating  a  switch  engine  backwards  without  a 
rear  light  on  a  dark  night  is  not  liable  to  a  telegraph  com- 
pany's lineman  injured  when  his  velocipede  collided  with  the 
engine,  either  on  the  theory  of  wilful  or  wanton  injury;    it 
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appearing  that  linemen  had  not  before  used  the  veiocipedes 
at  night,  and  that  the  accident  occurred  on  double  tracks  where 
traffic  moving  in  a  direction  opposite  to  that  of  switch  engine 
was  on  the  other  track.    Idem, 

4.  Operation  of  Switch  Engine  Without  Lights  in  Violation 

OF  Statute  Held  Not  Wilful  and  Wanton  Negligence  as  to 
Licensee. 

Though  the  operation  of  a  switch  engine  backward  without 
rear  light  was  a  violation  of  the  headlight  law  of  1913  (Stats. 
1913,  c.  32),  and  so  amounted  to  negligence,  it  did  not  con- 
stitute wilful  and  wanton  negligence  so  as  to  warrant  recovery 
by  an  employee  of  a  telegraph  company  who  as  a  mere  licensee 
was  riding  on  the  tracks  on  his  velocipede,  on  a  dark  night 
without  lights  and  against  the  movement  of  traffic  on  double 
tracks.    Idem, 

5.  Telegbafh    Lineman    Running    Velocipede    Against    Traffic 

Movement  Held  Negligent. 

An  employee  of  a  telegraph  company  licensed  to  use  a 
velocipede  on  a  double-track  railroad,  who  knowingly  runs 
against  the  current  of  traffic  at  night,  without  lights,  is  guilty 
of  contributory  negligence  as  a  matter  of  law.    Idem, 

REAL  PROPERTY.    See  Adverse  Possession,  1,  2,  3. 

REASONABLE   BAIL.     See  Bail,  1,  2. 

REASONABLE     USE     OF    WATER.      See   Waters    and    Water- 
courses, 7. 

REASONABLE     VALUE     OF     SERVICES.      See    Attorney    and 
Client,  1, 4. 

REDEMPTION  OF  PROPERTY.    See  Chattel  Mortgages,  4. 

REFERENDUM.     See  Statutes,  11. 

REFUSAL  TO   RULE   ON   OBJECTION   MUST   BE   ASSIGNED. 
See  Appeal  and  Er^or,  19. 

REHEARING     NOT      ESSENTIAL     FOR     MODIFICATION     OF 
JUDGMENT.    See  Appeal  and  Error,  20. 

RELATIVE      RIGHTS     OF     CLAIMANTS     TO     WATER.      See 

Waters  and  Watercourses,  1. 

REMISSION    OF    PART    OF    DAMAGES    NOT    PERMISSIBLE. 

See  New  Trial,  5. 

REMOVAL  OF  COUNTY-SEAT.    See  Indemnity,  1. 
REMOVAL  OF   IMPEDIMENT.    See  Marrlige,  6. 

REPAIRS  TO  PREMISES.    See  Landlord  and  Tenant,  3. 

REPLEVIN. 
1.  Absence  of  Demand  Does  Not  Defeat  Recovery  Where  Defen- 
dants Contested  Plaintiff's  Right. 

Even  though  defendants'  possession  of  property  was 
innocent,  the  failure  of  plaintiff  to  demand  surrender  thereof 
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before  instituting  replevin  does  not  invalidate  a  judgment  for 
plaintiff  where  defendants,  instead  of  protecting  themselves 
against  court  costs  by  tendering  Judgment  under  Rev.  Laws, 
5265,  contested  plaintiff's  right  to  the  property  in  the  court 
below  and  on  appeal,  and  thereby  showed  that  a  demand  by 
plaintiff  would  have  been  fruitless.    8tudehaker  v.  Witcher,  468. 

2.  Demand  Is  Requibed  Only  to  Pbotect  Innocent  Possessob 

FROM  CouBT  Costs. 

A  previous  demand  for  the  property  is  not  always  necessary 
to  sustain  an  action  for  replevin,  but  such  demand  is  required 
only  where  the  possession  was  innocent  and  for  the  purpose 
of  protecting  the  innocent  possessor  from  liability  for  court 
costs.    Idem, 

3.  Does  Not  Lie  to  Recoveb  Pbopebty  in  Custody  of  Law. 

While  replevin  lies  to  recover  personal  property  unlawfully 
detained,  property  in  custody  of  law  cannot  be  so  secured. 
Azparran  v.  Ferrel,  157. 

4.  LiQUOBs  Seized  fob  Use  in  Pbosecution  fob  Violating  Pbohi- 

BiTioN  Law  Cannot  3e  Replevined. 

Where  plaintiff,  in  transporting  intoxicating  liquor  from 
one  point  in  California  to  another,  proceeded  by  the  usual 
route,  which  lay  in  part  through  the  State  of  Nevada,  and 
was  arrested,  and  the  liquor  being  seized  and  held  for  use  in 
the  prosecution  for  violating  the  Nevada  prohibition  law,  plain- 
tiff cannot  secure  possession  of  the  liquor  by  claim  and  deliv- 
ery, but  the  prosecuting  officers  may  hold' the  same  until  dis- 
position of  the  criminal  proceedings,  for  the  common  law  as 
well  as  the  common  practice  allows  articles,  which  supply  evi- 
dence of  guilt  of  one  accused  found  in  his  possession  or  control, 
to  be  taken  by  the  officers  of  the  law  and  held  for  introduction 
in  evidence.    Idem. 

5.  Plaintiff  Must  Be  Entitled  to  Immediate  Possession. 

To  maintain  an  action  in  claim  and  delivery,  it  is  necessary 
for  plaintiff  to  show  that  he  is  entitled  to  the  immediate 
possession.    Idem. 

See  Appeal  and  Ebbob,  4, 9. 

REQUESTED   INSTRUCTIONS.    See  Tbial,  6. 

RESIDENTIAL  QUALIFICATIONS  OF  ELECTORS.    SeeWATEBS 
and  Watebcoubses,  4. 

REVERSAL  OF  DECREE.     See  Divobce,3. 

REVERSAL  OF  JUDGMENT.    See  Appeal  and  Ebbob,  10, 11, 12, 17. 

REVERSIBLE  ERROR.    See  Appeal  and  Ebbob,  6. 

REVIEW  OF  JUDGMENT.    See  Cebtiobabi,  1. 

RIGHT,  TITLE    AND    INTEREST    OF    JUDGMENT    DEBTOR. 
See  Execution,  1. 

RIGHT  TO   JURY  TRIAL.    See  Juby,  1. 
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RIGHT    TO    RELIEF    FROM    DEFAULT    JUDGMENT    ABSO- 
LUTE.   See  Judgment,  6. 

RIGHT  TO  VOTE.    See  Elections,  4. 

RIGHT    TO    VOTE    A    POLITICAL    PRIVILEGE.      See   Elec- 
tions, 8. 

SALES. 

1.  Damages  in  Addition  to  Value  of  Automobile  Held  Erroneous. 

Damages  for  depreciation  were  properly  allowed  in  claim  ^ 
and  delivery  to  recover  an  automobile,  proceeding  being  brought 
by  conditional  vendor  on  failure  of  vendee  to  comply  with 
obligations  of  the  contract,  but  the  court  erred  in  the  judg- 
ment in  decreeing  that  in  case  of  delivery  of  the  property 
plaintiff  recover  such  damages  in  addition  to  the  value  of  the 
property,  which  was  placed  at  $600;  it  appearing  that  $600 
was  the  unpaid  purchase  price  of  the  car,  and  plaintiff  was 
only  entitled  to  recover  damages  to  the  extent  that  it  be  made 
whole  upon  his  contract.    Studehaker  v.  Witcher,  442. 

2.  Taking  by  Vendee  of  Car  Rightfully  in  Possession  of  Con- 

ditional Vendor  Held  a  Conversion. 

Where  seller's  right  to  take  possession  of  automobile  upon 
default  of  obligations  imposed  upon  conditional  vendee  was 
absolute,  the  exercise  thereof  by  the  vendor  made  the  vendor's 
possession  lawful,  and  when  purchaser  subsequently  went  into 
the  garage  of  the  vendor  and,  under  circumstances  tending  to 
show  force,  resumed  possession  of  the  property,  his  taking  it 
from  the  lawful  possession  of  the  vendor  was  tortious  and 
amounted  to  a  conversion.    Idem. 

See  Brokers,  1,  2,  3,  4 ;  Chattel  Mortgages,  1,  2,  3. 

SATISFACTION    OF    JUDGMENT   NO    BAR   TO    ANNULMENT. 
See  Justices  of  the  Peace,  5. 

SECRETARY    OF     STATE    MUST    FILE    PAPERS    REGULAR 
IN  FORM.    See  Mandamus,  3. 

SEPARATE  ESTATE  OF  HUSBAND.    See  Divorce,  1, 2, 6. 

SERVICE  OF   SUMMONS   BY   PUBLICATION.    See  Justices  of 
the  Peace,  3, 4. 
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SESSION  OF  COURT."    See  Criminal  Law,  21. 

SHEEP  COMMISSION  ACT.    See  Commerce,  2 ;  Criminal  Law,  9. 

SHEEP  COMMISSION  ACT  NOT  DISCRIMINATORY.    See  Con- 
stitutional Law,  8. 

SHEEP  COMMISSION  ACT   VALID.    See  Animals,  2. 

SPECIAL     ASSESSMENTS     UNDER     IRRIGATION     DISTRICT 
ACT  NOT  INVALID.    See  Waters  and  Watercourses,  8. 

SPECIAL    PROCEEDING    IN    SUPREME    COURT.     See  Clerks 
OF  Courts,  1. 
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SPECIFIC  findings.    See  Appeal  and  Ebbob,  18. 

SPEEDY   TRIAL.    See  Cbiminal  Law,  16, 21. 

STATE   ENGINEER.    See  Constitutional  Law,  7, 9. 

STATE    ENGINEER    MAY    DETERMINE    RELATIVE    RIGHTS 
TO   WATER.    See  Watebs  and  Watebcoubses,  1. 

STATES. 
1.  Home  Economics  Act  Makes  Appbopbiation  fob  Indebtedness 
Incubbed  Thebeundeb. 

Within  Const,  art.  4,  sec.  19,  inhibiting  the  drawing  of 
money  from  the  treasury  except  in  consequence  of  an  appro- 
priation made  by  law,  the  home  economics  act,  authorizing 
the  incurring  of  certain  indebtedness,  makes  an  appropriation 
for  payment  thereof,  even  if  to  constitute  an  appropriation  a 
specific  amount  must  be  set  aside,  a  method  being  furnished 
by  its  provisions  and  those  of  Rev.  Laws,  3618,  whereby  the 
amount  can  be  determined,  and  that  is  certain  which  is  capa- 
ble of  being  made  certain.    Norcross  v.  Cole,  88. 

STATUTES. 

1.  Constitutional  Pbovisions  as  to  Title  Is  to  Pbevent  Tbickeby 

OB  Inattention. 

The  purpose  of  Const,  art.  4,  sec.  17,  providing  that  each  law 
shall  embrace  but  one  subject  and  the  matters  properly  con- 
nected therewith,  which  shall  be  briefly  expressed  in  the  title, 
is  to  prevent  inconsiderate  or  undesirable  legislation  through 
trickery  or  inattention.    Ex  Parte  Cerfoglio,  343. 

2.  Constitutional  Requibement  as  to  Title  Libebally  Constbued. 

Const,  art.  4,  sec.  17,  requiring  each  law  to  embrace  but  one 
subject,  which  shall  be  briefly  expressed  in  its  title,  though 
mandatory,  should  be  liberally  construed.    Idem. 

3.  CouBTs  Must  Look  to  Intention  of  Leoislatube. 

It  is  elementary  that  in  construing  a  statute  the  courts  must 
look  to  the  intention  of  the  lawmaking  body.  (Duckeb,  J., 
dissenting.)     8tudebaker  y,  Witcher,  442. 

4.  "ExPBESsio  Unius  est  Exclusio  Altebius." 

The  enumeration  of  certain  cases  in  a  statute  is  an 
exclusion  of  all  cases  not  mentioned,  under  the  rule  of  con- 
struction, "Expreasio  unius  est  exclusio  alterius"  Ex  Parte 
Arascada,  30. 

5.  In  Adopting  the  Law  of  Anotheb  State  the  Leoislatube  Is 

Pbesumed  to  Adopt  It  as  Constbued. 

The  legislature  is  presumed  to  have  knowledge  of  the  state 
of  the  law  on  the  subject  on  which  it  legislates,  and  where  it 
adopts  the  statutes  of  another  state  it  is  presumed  to  do  so 
in  the  light  of  the  construction  placed  on  it  by  the  parent 
state.    In  Re  Walker  River  Irr.  Dist.,  321. 

6.  Intebstate  Commebce  Act  To  Be  Applied  by   State  Coubt,. 

Though  Not  Pleaded. 

In  an  action  to  recover  for  mental  anguish  caused  by  fail- 
ure to  promptly  deliver  an  interstate  death  message,  a  state 
court  should  apply  interstate  commerce  act,  as  amended  by  act 
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of  Congress  of  June  18,  1910,  extending  the  federal  authority 
over  telegraph  companies  as  to  their  interstate  business, 
though  not  pleaded  in  the  answer.    'Nichols  v.  W.  C7.  T.  Co,,  148. 

7.  Invalidity  of  Portion  Does  Not  Affect  Other  Portions  Not 

Dependent. 

Adjudging  a  certain  portion  of  a  statute  unconstitutional 
does  not  affect  any  other  portion,  except  so  much  thereof  as  is 
dependent  on  the  portion  declared  void.    Ex  Parte  Araacada,  30. 

8.  Irrigation   District  Act   Held   Not   to   Violate   Prohibition 

Against  Local  or  Special  Law  as  to  Practice  of  Courts. 

Irrigation  district  act,  sees.  19  and  20,  as  to  proceedings  in 
district  court  to  confirm  the  organization  of  irrigation  districts, 
are  general  in  application  and  do  not  violate  Const,  art.  4,  sec. 
20,  prohibiting  local  or  special  laws  regulating  the  practice 
of  courts.    In  Re  Walker  River  Irr,  Dist,  321. 

9.  Nontechnical  Term  in  Remedial  Statute  To  Be  Liberally 

Construed. 

A  term  which  is  not  technical  in  its  meaning  should, 
especially  when  used  in  a  remedial  statute,  be  liberally  con- 
strued in  favor  of  those  entitled  to  its  protection.  ToMn  v. 
Gartiez,  179. 

10.  Partial  Invalidity  Does  Not  Invalidate  Independent  Portions. 

Though  a  portion  of  a  statute  is  null  and  void,  no  other 
portion  thereof  will  be  affected  thereby,  unless  it  is  dependent 
on  the  portion  which  is  null  and  void.    Ex  Parte  Goddard,  128. 

11.  Petitions  to  Initiate  Legislation  Must  Be  Signed  by  Ten  Per 

Cent  of  Whole  Number  of  Votes  Cast. 

A  petition  to  initiate  legislation  under  Const,  art.  19,  must 
be  signed  b.y  qualified  electors  who  in  number  equal  ten  per 
cent  of  the  whole  number  of  votes  cast  for  justice  of  the 
supreme  court.    8tate  v.  Brodigan,  306. 

12.  Provision  of  Prohibition  Act  Held  Within  Title. 

The  provision  of  prohibition  act,  sec.  7,  prohibiting  the 
possession  of  intoxicating  liquors  in  certain  places,  including 
soft-drink  parlors,  has  a  legitimate  tendency  to  promote  the 
object  of  that  act  to  suppress  the  liquor  trafllc,  so  that  it  is 
within  the  title  thereof  to  prohibit  the  manufacture,  sale, 
keeping  for  sale,  and  gift  of  intoxicating  liquors.  Ex  Parte 
Cerfoglio,  343. 

13.  Sections  of  Prohibition  Statute  Not  Affected  by  Unconstitu- 

tionality OF  Other  Section. 

The  invalidity  of  prohibition  act,  sec.  28,  undertaking  to 
confer  concurrent  jurisdiction  of  the  misdemeanors  of  first 
offenses  under  the  act  on  justices  of  the  peace  and  the  dis- 
trict courts,  which  is  violative  of  Const,  art.  6,  sec.  8,  does  not 
affect  section  3,  of  the  act,  conferring  jurisdiction  on  the  dis- 
trict court,  or  sections  9  and  10,  providing  for  a  preliminary 
hearing  before  a  justice.    Ex  Parte  Araacada,  30. 

14.  Title  to  Irrigation  District  Act  Held  Not  to  Embrace  More 

Than  One  Subject. 

The  title  to  the  irrigation  district  act  "to  provide  for  the 
organization  and  government  of  irrigation  districts,   for  the 
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irrigation  and  drainage  of  lands  and  other  related  under- 
takings and  for  the  acquisition  and  distribution  of  water  and 
.  other  property,  construction,  operation  and  maintenance  of 
works,  diversion,  storage,  distribution,  collection  and  carriage 
of  water,  cooperation  with  the  United  States,  and  matters 
properly  connected  therewith,"  contains  but  one  general  sub- 
ject, ''the  organization  of  irrigation  districts,"  which  must  be 
held  broad  enough  and  comprehensive  enough  to  include  every 
provision  of  the  act,  and  is  not  In  violation  of  Const,  art  4, 
sec.  17,  limiting  titles  to  one  subject.  In  Re  Walker  River  Irr. 
DisU  321. 

15.  Water  Code  Held  Not  Invaud  in  Its  Entisety. 

Water  code  (Stats.  1913,  c.  140),  sees.  29,  81,  32,  and  sec- 
tion 30,  as  amended  by  Stats.  1915,  c  253,  sec.  2,  have  for  their 
purpose  a  severable  and  distinct  object  from  the  other  sections 
of  the  act  which  is  not  dependent  on  their  validity.  Pitt  v. 
Scrugham,  418. 

See  Adverse  Possession,  3,  4,  5 ;  Animals,  1 ;  Clerks  of  Courts, 
1 ;  Constitutional  Law,  6,  9,  10 ;  Costs,  1,  2 ;  Criminal  Law, 
1,  2,  3,  12,  13,  16,  17,  18,  19 ;  Divorce,  1,  2 ;  Elections,  3,  4,  5 ; 
Executors  and  Administrators,  1,  2,  21,  24 ;  Judgment,  6,  7 ; 
Jury,  2;  Justices  of  the  Peace,  1,  3,  4;  Mandamus,  4,  5; 
New  Trial,  3,  6 ;  Railroads,  4 ;  Trial,  3 ;  Waters  and  Water- 
courses, 1. 

STATUTES    PRESUMED   TO   BE    VALID.     See  Constitutional 
Law,  2. 

STREET-CAR  SERVICE.    See  Mandamus,  2, 5,  7. 
SUBORNATION  OF  PERJURY.    See  Criminal  Law,  17,  18. 

SUBORNATION  OF   JURJURY   TO   WARRANT   DISBARMENT. 
See  Attorney  and  Client,  3. 

SUFFICIENCY   OF   CASE   FOR   JURY.     See  Trial,  3,  4. 

SUFFICIENCY  OF  INDICTMENT.    See  Criminal  Law,  12,  13,  14. 

SUFFICIENCY    OF    NOMINATING    CERTIFICATE.     See  Elec- 
tions, 3. 

SUMMONS  IN   JUSTICE  COURT.    See  Justices  of  the  Peace,  6. 

SURPRISE.    See  Pleading,  5. 

SUSPENSION  OF  ATTORNEY.    See  Attorney  and  Client,  5. 

SWITCH    ENGINE    OPERATED    WITHOUT  LIGHTS    NEGLI- 
GENCE.   See  Railroads,  2, 3. 

SYNDICALISM  ACT  NOT  CLASS   LEGISLATION.    See  Consti- 
tutional Law,  10. 

"TAXATION."    See  Waters  and  Watercourses,  8. 

TELEGRAPH    LINEMAN    OPERATING    VELOCIPEDE  NEGLI- 
GENT.   See  Railroads,  5. 
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TELEGRAPHS   AND    TELEPHONES. 
1.  Federal  Law  Contbolling,  Though  Not  Pleaded. 

In  an  action  in  state  court  for  damages  for  mental  anguish 
from  delayed  delivery  of  a  death  message,  it  is  the  duty  of 
the  court  to  apply  the  federal  interstate  commerce  act,  as 
amended  by  act  of  Congress  of  June  18,  1910,  if  the  evidence 
establishes  that  the  message  was  an  interstate  one,  though  the 
complaint  does  not  plead  an  interstate  message;  the  federal 
law  being  supreme  and  superseding  all  state  law.  "NichoU  v. 
W,  V.  T.  Co,,  148. 

See  Appeal' AND  Ebrob,  7;    Commerce,  1;    Railroads,  1,  2,  3,  5; 
Statutes,  6. 

TENANCY  IN  COMMON. 

1.  Conveyance  by  Cotenant  and  Exclusive  Possession  by  the 

Grantee  Is  Ousteb. 

Where  one  cotenant  executes  a  deed  purporting  to  convey 
entire  interest  in  the  property  described  by  metes  and  bounds, 
and  the  grantee  takes  exclusive  possession  of  the  property 
under  the  deed,  there  is  an  ouster  of  the  other  tenants,  which 
at  the  expiration  of  the  statutory  period  will  ripen  into  title 
to  the  entire  premises.    O'Banion  v.  Simpson^  188. 

2.  Offeb  of  Settlement  with  Advebse  Claimant  Held  Attempt 

to  Buy  Peace,  Not  Recognition  of  Title. 

An  offer  of  settlement,  made  by  grantees  from  one  cotenant 
who  had  exclusive  possession  of  the  land  for  more  than  five 
years  to  a  grantee  of  the  other  cotenant  after  the  land  had 
been  in  litigation  for  some  time,  was  an  offer  to  buy  peace,  and 
not  a  recognition  of  the  title  of  the  other  party.    Idem. 

3.  Pebmittino  Cattle  of  Gbantee  of  Fobmeb  Coowneb  to  Gbaze 

Held  Not  to  Intebbupi'  Advebse  Possession. 

Where  the  grantees  of  entire  interest  in  grazing  lands  from 
a  tenant  in  common  had  taken  exclusive  possession  of  the 
land  under  their  deed,  the  fact  that  thereafter  they  did  not 
prevent  cattle  belonging  to  a  grantee  from  the  other  original 
cotenant  from  grazing  on  the  land  did  not  interrupt  the 
adverse  character  of  their  possession.    Idem. 

4.  Possession  by  Gbantee  of  Entibe  Intebest  fbom  Cotenant  Is 

Not  Possession  of  Otheb  Cotenants. 

There  is  no  presumption  that  a  grantee,  under  a  grant  from 
a  cotenant  purporting  to  convey  the  entire  interest,  held 
possession  as  a  cotenant,  but  such  possession,  if  exclusive  of 
the  other  tenants,  is  presumed  to  be  coextensive  with  the  deed 
and  adverse  to  them.    Idem, 

TENANT'S  ACTION  FOR   IMPROVEMENTS.    See  Landlobd  and 
Tenant,  1,  2,  5. 

TENANT'S    COMPLAINT    FOR    VALUE    OF    IMPROVEMENTS. 
See  Landlobd  and  Tenant,  5. 

TESTIMONY  OF  EXPERTS.    See  Evidence,  5, 6. 

TITLE.    See  Advebse  Possession,  1. 
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TITLE   BY  PRESCRIPTION.    See  Adverse  Possession,  4. 

TITLE  OF  IRRIGATION  DISTRICT  ACT  NOT  INVALID.    See 
Statutes,  14. 

TITLE  OF  JUDGMENT  DEBTOR.    See  Execution,  1. 

TITLE   OF   PROHIBITION   ACT.    See  Statutes,  12, 13. 

TITLE   OF    STATUTES.    See  Statutes,  1, 2. 

TITLE  TO  GRAZING  LAND.    See  Justices  of  the  Peace,  1. 

TITLE  TO  REAL  PROPERTY.    See  Estates,  1. 

TRANSPORTATION      OF      INTOXICATING      LIQUORS.        See 
Replevin,  4. 

TRIAL. 

1.  Coubt  Should  State  Issues  Clearly  and  Accurately,  Though 

Not  Necessarily  in  One  Instruction. 

When  trial  court  undertakes  to  state  issues  in  instruction, 
it  should  do  so  clearly,  concisely,  and  accurately,  though  all 
need  not  be  included  in  one  instruction,  if  instructions  as  a 
whole  fairly  and  fully  present  issues.  Ramezzano  v.  Avan- 
8ino,  72. 

2.  Instruction  Not  Erroneous  as  Inapplicable  to  Case  in  View 

OF  Other  Instructions. 

In  broker's  action  for  commissions,  instruction  that  in  case 
of  agreement  for  sale  agent  is  entitled  to  recompense  if  he 
succeeds  in  bringing  owner  and  buyer  together,  though  owner 
dealing  personally  with  buyer  agrees  to  accept  less  sum  than 
mentioned  to  agent,  being  correct  in  abstract,  when  considered 
in  connection  with  charge  on  question  of  owner's  fraud  on 
plaintiff  broker,  held  not  improperly  given  on  ground  contract 
between  parties  governs  broker's  compensation  unless  defen- 
dant owner  prevented  him  from  complying  with  it,  and  such 
prevention  was  not  submitted  to  jury.    Idem, 

3.  Nonsuit  May  Be  Entered  When  Plaintiff  Fails  to  Prove 

Sufficient  Case  for  Jury. 

Under  Civil  Practice  Act,  sec.  295,  a  judgment  of  nonsuit 
may  be  entered  by  the  court,  on  motion  of  defendant,  when 
plaintiff  fails  to  prove  a  sufficient  case.  Grosman  v.  Southern 
Pacific  Co,y  286. 

4.  On  Motion  for  Nonsuit  Court  Must  Take  as  Proven  All 

Facts  which  Plaintiff's  Evidence  Tends  to  Prove. 

In  considering  the  granting  or  refusing  of  a  motion  for 
nonsuit,  the  court  must  take  as  proven  every  fact  which  plain- 
tifiCs  evidence  tends  to  prove,  and  which  was  essential  to  his 
recovery,  and  every  inference  of  fact  that  can  be  legitimately 
drawn  therefrom;  the  plaintiff  being  given  the  benefit  of  all 
presumptions.    Idem. 

5.  Parties  Not  Entitled  to  Have  Advisory  Jury  Instructed. 

In  a  purely  equity  case,  where  the  judge  merely  empanels 
a  jury  to  find  specific  facts,  neither  party  has  a  right  to  have 
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the  court  instruct  the  jury,  but,  If  they  are  instructed,  it  fol- 
lows that  the  law  should  be  correctly  stated.  Johnston  v. 
Rosaschi,  386. 

6.  Requested  Instbuction  Not  Pebtinent  to  Evidence  Pbopebly 
Refused. 

A  requested  instruction  is  properly  refused,  there  being  no 
evidence  to  which  it  is  pertinent    Van  Fleet  v.  O^Neil,  216. 

TRIAL   BY   JURY   MAY   BE   WAIVED.     See  Juby,  1, 2. 

TRIAL   COURT  DETERMINES   CONTROVERTED    QUESTIONS 
OF  FACT.    See  Appeal  and  Ebbob,  22. 

TROVER  AND  CONVERSION. 
1.  Demand  Unnecessaby. 

When  conversion  is  otherwise  shown  by  the  evidence,  a 
demand  is  unnecessary.    Studehaker  v.  Witchery  442. 

UNCERTAIN     AND     AMBIGUOUS     COMPLAINT     CURED     BY 
ANSWER.    See  Pleading,  3. 

UNDERTAKING     ON     APPEAL     AS     ADMINISTRATOR.      See 

EXECUTOBS  AND  AdMINISTBATOBS,  1,  0. 

UNIFORM  SALES  ACT.    See  Chattel  Mobtgages,  2. 

VALID  MARRIAGE.    See  Mabbiage,  1,  7,  9. 

VERDICT  CURES  DEFECT   IN   DUPLICITOUS   INDICTMENT. 
See  Cbiminal  Law,  14. 

VERIFICATION  OF  PLEADINGS.    See  Justices  of  the  Peace,  1. 

VOTING  A  POLITICAL   PRIVILEGE.    See  Elections,  8. 

WAIVER  OF  JURY.    See  Juby,  1,  2. 

WANTON  AND  WILFUL  INJURY.    See  Railboads,  1. 

WANTON  AND  WILFUL  NEGLIGENCE.    See  Raii^ads,  3, 4, 

WATER  CODE  UNCONSTITUTIONAL  IN  PART.    See  Constitu- 
tional Law,  7, 9. 

WATER  LAW  NOT  INVALID  IN  ENTIRETY.    See  Statutes,  15. 

WATERS   AND   WATERCOURSES. 

1.  Act  Authobizing   Engineeb  to   Detebmine   Relative   Rights 

Held  Legitimate  Legislation. 

Stats.  1913,  c.  140,  as  amended  by  Stats.  1915,  c.  253,  con- 
ferring power  upon  the  state  engineer  to  determine  relative 
rights  of  various  claimants  to  waters  of  a  stream  and  to 
regulate  the  use  thereof,  is  legitimate  legislation ;  the  validity 
of  certain  sections  remaining  open  to  consideration.  Pitt  v. 
Scrugham,  418. 

2.  In  Action  to  Enjoin  Impounding  and  Use  of  Wateb  by  Ten- 

ant, Landlobd  Held  Pbopeb  Pabty. 

In  an  action  against  a  landlord  and  tenant  to  enjoin  the 
impounding  and  use  of  waste  water  for  irrigation  because  of 
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interfering  with  the  use  of  plaintiff's  land,  notwithstanding  the 
rule  that  prima  facie  breach  of  duty,  and  therefore  the  liability, 
is  that  of  the  occupant  or  tenant,  yet  where  the  tenant  ceased 
such  use  and  the  landlord,  made  a  party,  asserted  its  right  to 
so  impound  and  use  such  waters,  it  was  a  proper  defendant. 
Johnston  v.  Rosaschi,  386. 

3.  Injunction  Lies  to  Stay  Use  of  Water  where  Mischief  Is 

Irreparable. 

Injunction  to  stay  the  use  of  water  for  irrigation  purposes 
because  of  interference  with  plaintifTs  lands  may  be  granted, 
where  great  and  irreparable  mischief  will  result  and  a  suit  at 
law  will  be  ineffectual.    Idem. 

4.  Irrigation  District  Act  Held  Not  Unconstitutional  as  Vio- 

lative TO  THE  Residential  Qualification  of  Electors. 

Irrigation  district  act  is  not  within  the  spirit  of  the  general 
election  law  or  of  Const,  art  2,  sec.  1,  prescribing  residential 
qualifications  of  electors,  since  such  districts  are  not  political 
subdivisions  of  the  state,  or  created  for  political  or  govern- 
mental purposes ;  the  term  "elections"  in  the  constitution  being 
used  in  its  restrictive  political  sense.  In  Re  Walker  River  Irr. 
Dist.,  321. 

5.  Irrigation  District  Act  Held  Not  Unconstitutional  Because 

OF  Property  Limitation  Upon  Voters. 

Const  art.  2,  sees.  1  and  6,  preventing  the  imposition  of  a 
property  qualification  upon  the  right  to  vote,  are  not  applicable 
to  irrigation  districts,  so  that  irrigation  district  act,  sec.  8, 
imposing  such  a  qualification,  is  not  unconstitutional.    Idem. 

6.  Irrigation  District  Act  Providing  for  Elections   Not  Void 

Because  Requiring  Property  Qualifications  of  Voters. 

The  right  to  vote  in  elections  provided  for  under  irrigation 
district  act  does  not  constitute  an  exercise  of  the  elective 
franchise  so  as  to  render  the  law  unconstitutional  and  void 
because  requiring  a  property  qualification.    Idem. 

7.  Party  Using  Water  for  Irrigation  Must  Not  Injure  Neigh- 

bor's Land. 

While  an  upper  landowner  has  an  undoubted  right  to  make 
a  reasonable  use  of  water  for  irrigation,  he  must  so  use,  man- 
age, and  control  it  as  not  to  injure  his  neighbor's  land,  other- 
wise such  use  may  be  enjoined  if  working  irreparable  injury. 
Johnston  v.  Rosaschi,  386. 

8.  Special  Assessment  Not  Strictly  a  "Tax"  and  Not  Embbaced 

Within  the  Wobd  "Taxation." 

Special  assessments  to  be  levied  under  irrigation  district  act 
are  not  "taxes"  within  the  general  tax  law  and  are  not  debts 
of  the  individual,  but  are  a  lien  against  the  land  for  its  own 
benefits,  not  embraced  within  the  meaning  of  the  word  "tax- 
ation."   In  Re  Walker  River  Irr.  Dist.,  321. 

See  Appeal  and  Error,   23;    Constitutional   Law,   7,   9,   11; 
Injunction,  1 ;   Statutes,  15. 
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WIFE'S    SEPARATE    PROPERTY.     See  Husband  and  Wife,  4, 
6, 7. 

"WILFUL"  AND  "WANTON"  INJURY    DISTINGUISHED.     See 
Neolioence,  4. 

WITNESS'S  OPINION.    See  Criminal  Law,  22. 

WITNESSES. 

1.  Refusal   of    Cboss-Examination    to    Show    Friendliness    to 
Plaintiff  Held  Permissible. 

Refusal  to  allow  attorneys,  testifying  for  plaintiff  attorney 
in  an  action  for  fees,  to  be  asked  on  cross-examination  as  to 
their  participation  in  a  meeting  of  the  bar  association  to 
appoint  an  attorney  to  defend  plaintiff  against  a  pending 
charge,  and  as  to  one  of  them  there  volunteering  to  serve  as 
his  attorney,  was  at  least  in  the  court's  discretion;  it  not 
following  that  any  such  acts  of  friendliness  would  affect  their 
credibility,  and  the  matter  sought  to  be  elicited  having  a  ten- 
dency to  prejudice  plaintiff  with  jury.    Van  Fleet  v.  0*NeU,  216. 

WRIT  OF  CERTIORARI.    See  Certiorari,  1. 

WRIT  OF  MANDAMUS.    See  Mandamus,  1. 

WRIT  OF  PROHIBITION  ISSUES  ONLY  IN  URGENT  CASES. 
See  Prohibition,  1. 

WRITTEN  NOTICE  UNNECESSARY.    See  New  Trla.l,  6. 
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